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Printer. 


TO 
THE  RIGHT  HONOURABLE 

THOMAS,  LORD  ERSKINE, 

See.  &c«  Sec. 


My  Lord, 

HAVING  been  encouraged  by  your  Lordship  to 
undertake  the  following  treatise ,  I  now  humbly  beg  leave 
to  dedicate  to  you  the  result  of  my  labours ;  and  at  the 
same  time  to  express  the  deep  sense  which  I  entertain 
of  the  many  favours  received  from  your  kindness,  and 
in  particular,  the  most  gratifying  mark  of  confidence, 
which  you  have  conferred,  by  honouring  me  with  the  pro- 
fessional tuition  of  your  son*  I  beg  to  subscribe  myself 
with  the  greatest  gratitude  and  respect, 

My  Lord, 

Tgur  Lordship's 
most  obliged  and 

obedient  servant, 

Joseph  Chitty. 

Temple,  7th  November, 
A.D.  1808. 


PREFACE. 


IN  submitting  the  following  treatise  to  the  public,  it 
may  not  be  improper  to  prefix  a  short  prospectus  or 
analytical  view  of  its  contents,  by  which  the  reader  may 
be  enabled  to  judge,  how  far  the  subject  proposed  to  be 
considered  may  be  worthy  of  his  attention. 

Upon  the  practice  of  the  courts  of  common  law, 
there  are  already  before  the  public  several  very  able 
treatises  ;  but  there  is  no  work  of  any  magnitude  which 
points  out,  the  Parties  to  an  action,  the  Forms  thereof^ 
or  the  Pleadings  therein  ;  and  the  very  frequent  defeats, 
in  actions  and  defences,  occasioned  by  mistakes  in  these 
points,  sufficiently  evince  the  utility  of  a  practical  work 
upon  the  subject;  I  have,  therefore,  been  induced  to 
submit  the  following  pages  to  the  profession. 

In  the  first  chapter,  which  relates  to  The  Parties  to 
an  action,  I  have  endeavoured  to  point  out  who  should 
be  made  the  plaintiffs  and  who  the  defendants,  as  well  in 
actions  on  contracts  as  for  torts,  and  not  only  with  re- 
ference to  the  interest  and  liability  of  the  original  par- 
ties, and  the  number  of  them,  and  whether  standing  in 
the  situation  of  agents,  joint-tenants,  tenants  in  com- 
mon, or  partners,  and  who  are  to  join  or  be  joined ; 
but  also  where  there  has  been  an  assignment  of  interest, 
or  change  of  credit,  or  survivorship  between  several,  or 
death  of  all  the  contracting  parties,  on  bankruptcy,  in- 
solvency, or  marriage.  The  consequences  of  mistakes 
in  the  proper  parties,  and  how  they  are  to  be  taken  ad- 
vantage of,  and  when  they  are  aided,  are  also  pointed 
out. 


vi  P  ft  E  t  A  C  E. 

In  the  second  chapter  are  considered  the  Form  and  the 
Particular  Applicability  of  each  Action ;  the  pleading*, 
judgment  and  costs  therein  in  general ;  the  consequen- 
ces of  mistake  j  the  Joinder  of  different  forms  and  of 
t  different  rights  of  action  ;  the  consequences  of  Mi&jomr 
der ;  and  the  Election  of  the  best  remedy,  where  the 
plaintiff  has  the  choice  of  several*  In  considering  each 
personal  action,  viz.  assumpsit,  debt,  covenant,  detinue, 
case,  trover,  replevin,  trespass  arid  ejectment,  I  have 
endeavoured  to  confine  my  observations  to  the  cases, 
where  the  action  is  sustainable,  or  when  it  is  preferable 
to  another  remedy,  Without  inquiring  into  the  nature  of 
rights,  or  of  injuries,  which  would  have  been  foreign 
to  the  object  of  this  treatise.(a)  I  have,  however,  in 
one  instance,  thought  it  advisable  to  depart  from  this 
plan,  in  order  the  better  to  explain  the  distinction  be- 
tween the  action  of  trespass,  and  that  of  trespass  on  the 
case;  and  for  this  purpose,  I  have  endeavoured  to  state 
the  distinctions  between  torts  committed  in  fact,  or  in 
legal  consideration  with  and  without  force,  and  between 
torts  immediate,  and  consequential,  and  how  far  the  le- 
gality of  the  original  act,  or  the  defendant's  intention 
may  affect  the  form  of  action,  and  the  difference  made 
by  the  circumstance  of  the  defendant's  having  acted  un- 
der colour  of  process.     The  consequences  of  mistake  in 

m 

the  form  of  action  are  also  stated. 

The  Joinder  of  different  Forms  and  of  different 
Sights  of  action,  and  the  consequences  of  mistake,  are 
of  the  greatest  importance  to  the  success  of  a  cause, 


(a)  In  many  works  under  the  title  of  a  particular  action,  we  find  the  na- 
ture of  right*  considered  ;  as  for  instance  under  the  head  "  Jlaaumpsit"  af- 
ter stating  that  h  lies  on  a  bill  of  exchange,  we  find  the  whole  law  upon  bills 
of  exchange  is  collected.  This  is  not  a  convenient  mode  of  arranging  the 
subject  in  &  pleading  point  of  view,  where  the  object  of  inquiry  is  merely  the 
application  of  the  form  of  action  and  not  the  right. 
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and  I  Have,  therefore,  with  some  minuteness  pointed 
out  the  particular  instances  of  joinder  which  may  be 
most  likely  to  arise  in  practice* 

in  various  cases,  the  plaintiff  has  an  Election  of  seve- 
ral different  forms  of  action  for  die  same  injury,  and  a 
judicious  choice  is  so  material,  thfit  it  may  frequently 
■enable  the  plaintiff  to  enforce  his  claim,  which  would 
be  defeated  by  the  adoption  of  a  different  course ;  I 
have,  therefore,  stated  several  leading  points,  which 
may  direct  the  pleader  in  his  choice  of  the  various  re* 
medies* 

In  the  third  chapter^  a  few  General  Rule*  relating  to 
Pleading  are  collected,  and  pursuing  the  definition  of 
pleading,  (viz.  a  statement  in  a  logical  and  legal  form 
of  the  facts  of  which  the  courts  are  not  bound  ex  officio 
to  take  notice,)  I  have  first  pointed  out,  what  facts  are 
necessary  to  be  stated,  distinguishing  those  of  which 
the  court  will  ex  officio  take  notice,  without  their  being 
shewn  in  pleading ;  and  secondly,  the  mode  of  stating 
those  facts,  with  reference  to  certainty,  and  other  par* 
ticulars  ;  and  thirdly,  I  have  considered  the  rules  of 
construction,  concluding  the  chapter  with  the  division 
of  the  parts  of  pleading. 

The  fourth  chapter  relates  to  the  form  and  requisites 
of  the  Praecipe,  when  the  plaintiff  proceeds  by  special 
original,  and  of  the  Declaration  in  personal  actions,  and 
with  respect  to  the  latter,  are  stated,  first,  the  general 
requisites,  and  secondly,  the  different  parts,  and  more 
particular  requisites,  whether  in  actions  founded  on 
contracts  or  for  torts.  Iik  assumpsit,  the  appropriate 
special,  and  common  counts  are  fully  examined,  and 
the  structure  of  declarations  in  iebt,  and  covenant,  is 
separately,  and  distinctly  considered. 

Actions  in  form  ex  delicto  are  so  multifarious,  that  I 
have  thought  it  better  to  refer  the  reader  to  the  prece- 
dents, and  notes  in  the  second  volume,  than  to  attempt, 
in  the  first,  to  point  out  the  structure  of  the  declaration, 
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in  each  particular  case;  I  have,  however,  considered 
the  general  rule*  to  be  observed  in  framing  declarations 
in  actions  for  torts,  and  which  will  be  found  to  relate  to 
the  statement  of,  first,  the  matter  or  thing  affected ; 
secondly,  the  plaintiff's  right  or  interest ;  thirdly  y  the  in- 
jury ;  and  fourthly )  the  resulting  damages* 

The  utility  of  Several  Counts  in  the  same  declaration 
and  the  forms  thereof,  are  also  treated  of  in  this  chap- 
ter, which  concludes  with  a  summary  of  the  instances* 
in  which  different  defects  in  a  declaration  will  be  aided. 

The  Claim  of  Conusance,  statement  of  the  defendant's 
Appearance,  and  Defence,  the  Demand  of  Oyer,  and 
statement  of  a  Deed  upon  it,  and  the  different  descrip- 
tions of  Imparlances,  being  connected  with  pleading,  are 
examined  in  the  fifth  chapter. 

In  the  remaining  chapters  are  considered  in  their  na- 
tural order— Pleas  to  the  Jurisdiction  and  in  Abatement, 
and  the  proceedings  thereon ;  pleas  in  Bar  to  the  action, 
and  Avowries,  and  Cognisances  in  replevin  $  Replica* 
tions,  and  New  Assignments,  and  pleas  in  bar  to  avow- 
ries and  cognisances  in  replevin ;  Rejoinders,  and  the 
subsequent  Pleadings;  Issues,  Repleaders,  Pleas  Puis 
Darrein  Continuance;  Demurrers  and  Joinders  in  de~ 
murrer,  and  this  volume  concludes  with  a  copious  index 
of  the  contents. 


As  the  principal  object  of  the  first  volume  is  directed 
to  the  statement  of  the  General  rules  affecting  pleading, 
I  have  thought  it  advisable  in  a  second  volume,  to  give 
Precedents  of  the  Pleadings  most  likely  to  occur  in  prac- 
tice, with  notes*  The  contents  of  this  second  volume, 
will  appear  from  the  analytical  table  prefixed,  and  from 
the  index  at  the  end  of  that  volume. 

The  forms  of  Courts,  being  the  commencements  and 
conclusions  of  declarations  in  each  court,   and  in  par- 


PREFACE.  ix 

titular  actions,  arid  the  precedents  of  declarations  on 
Bills  of  Exchange,  Checks,  and  Promissory  Notes 
having  already  been  published,  are  noV  given  at  length 
in  this  volume,  but  the  common  counts  for  money  de- 
mands, in  all  the  cases  which  ordinarily  occur  in  prac- 
tice, are  given  on  aecount  of  their  great  utility;  the 
statement  of  the  subject  matter  of  the  debt  in  these  pre- 
cedents, not  only  serving  in  ^declarations  in  assumpsit, 
but  also  in  debt  on  simple  contract,  pleas  and  notices  of 
set-off,  and  in  affidavits  to  hold  to  bail. 

In  stating  different  titles  to  real  property,  and  the 
cmbeyoBces  and  other  means  by  which  such  titles  have 
been  acquired,  the  pleader  frequently  has  very  considera- 
ble difficulty ;  I  have,  therefore,  given  a  great  variety 
of  precedents  under  this  head.  With  respect  to  other 
special  counts,  and  to  pleas,  replications,  rejoinders,  &c» 
I  have  endeavoured  to  give  one  or  more  of  the  most 
usual  precedents  under  each  head,  and  have  in  general, 
in  the  notes,  referred  to  the  precedents  which  may  be 
found  in  print.  It  was  impracticable  to  give  a  prece- 
dent for  every  case  which  might  occur,  but  thosfc  con- 
tained in  this  ^olume  may  be  readily  applied  to  the  par* 
ticular  circumstances  of  each  case,  or  at  least  may  as- 
sist in  the  structure  of  other  pleadings ;  and  though  the 
student  may  derive  some  assistance  from  this  collection, 
yet  he  must  not  thereby  be  induced  to  refrain  from 
taking,  or  at  least  analyzing  other  pleadings,  according 
to  the  course  which  his  own  judgment  or  that  of  a 
friend,  more  experienced,  may  suggest. 


The  utility  of  a  work  of  this  description  must  depend 
on  the  mode  in  which  the  subject  is  arranged,  the  cor- 
rectness of  the  positions  supported  by  legal  decisions, 
the  selection  of  the  best  authorities,  and  the  facility  of 
access,  by  means  of  a  full  and  accurate  index.     To  these 
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points,  therefore,  I  have  endeavoured  to  pay  attention, 
and  besides  the  reports  which  I  have  consulted,  the  read- 
er is  frequently  referred  to  the  Digests  and  Elementary 
writers.  Indeed  it  was  impracticable  to  write  on  a  sub- 
ject upon  which  the  authors  alluded  to  had  touched, 
without  occasionally  finding  some  parts  preoccupied,  and 
the  matter  so  ably  treated  of  as  to  leave  it  open  to  me, 
to  do  little  more  than  enlarge  upon,  and  arrange  such 
parts  of  the  subject  according  to  my  own  plan.  When 
this  has  occurred,  I  have  considered  that  it  would  be  the 
most  candid  mode  of  acknowledging  the  assistance  I 
have  derived  from  these  works,  and  at  the  same  time 
most  useful  to  the  profession,  if  in  the  notes  I  referred 
to  those  authors  in  addition  to  the  reported  decisions, 
sanctioning  my  own  view  of  the  subject  by  the  weight 
of  their  authority. 

The  kindness  of  my  friends  has  so  engaged  me  in  pro- 
fessional avocations,  that  I  have  with  difficulty  prepared 
this  work  for  publication,  and  the  various  interruptions 
which  I  have  experienced,  must,  I  fear,  have  occasion- 
ed seme  inaccuracies,  for  which,  however,  I  hope  the 
candour  of  the  reader  will  make  allowance. 

Tflnplc,  7th  November, 
A.  D.  1808. 
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CHAPTER  L 

O*   THE  PARTUS  TO  THE  ACTION. 

JL  HERE  are  no  rules  connected  with  the  science  of  plead- 
ing so  important,  as  those  which  relate  to  the  persons  who  are 
to  he  the  parties  to  the  action ;  lor  if  there  be  any  mistake  m 
this  respect,  the  plaintiff  is,  in  genera}*  compellable  to  aban- 
don his  suit  and  to  proceed  de  wrvo,  after  having  incurred 
great  expense :  when  with  respect  to  mpat  other  objections, 
they  do  not  thus  affect  the  proceeding  in  its  inception,  and  oc- 
casion comparatively  but  small  expense.  The  general  rule  is, 
that  the  action  should  be  brought  in  the  name  of  the  party 
whose  legal  right  has  been  affected,  against  the  party  who  com- 
mitted the  injury ,(a)  or  by  or  against  their  personal  represent- 
atives ;  and  therefore  a  correct  knowledge  of  legal  rights,  and 
•of  vorong*  remediable  at  law,  will,  in  general,  direct  by  and  4    2 

against  whom  the  action  should  be  brought.  But  as  in  the  ap- 
plication of  this  rule,  difficulties  frequently  occur,  and  as  there 
are  many  particular  rules  relating  to  the  joinder  of  persons  in 
actions,  and  to  the  mode  in  which,  and  the  time  when,  a  mistake 
of  parties  should  be  objected  to  or  be  rectified,  it  is  advisable 
before  we  consider  the  form  of  the  action,  and  the  pleadings 
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(o)  I T.  R.  33S.    I  East,  499. 

Vol.  I.  I  1} 


OF  THE  PARTIES  TO  THE  ACTION 

therein,  to  take  a  concise  view  of  these  rules,  wlxich  1  shall 
consider  under  two  general  heads.  Firsts  when  the  action  is  in 
form(b)  ex  contractu;  and,  secondly,  when  it  is  inform  ex  de- 
licto ;  and  under  each  of  these  heads  I  Shall  state,  first,  who 
are  to  be  the  plaintiffs ;  and>  secondly,  who  are  to  be  the  de- 
fendants 
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The  rules  which  direct  who  are  to  be  the  parties  to  an  ac- 
tion in  form  ex  contractu,  whether  as  plaintiffs  or  defendants, 
are  to  be  considered,  first,  as  between  the  original  parties  to 
the  contract,  and  secondly,  where* there  has  been  a  c/uinge  of 
parties,  interest,  or  liability.  And  under  the  first  head,  with 
reference  to  the  interest  or  liability  of  the  parties,  as  whether 
*  3  legally,  *or  only  beneficially  interested,  or  acting  merely  as 

agents,  or  standing  in  the  situation  of  joint-tenants,  tenants  in 
common,  partners,  &c.  and  in  the  case  of  several  contracting 
parties,  who  must  or  may  join,  or  be  joined  ;  and  under  the 
second  bead,  where  there  has  been  an  assignment  of  interest 
or  change  of  credit— survivorship  between  several — death — 
bankruptcy-— insolvency — or  marriage.  We  will  consider  these 
rules,  first,  as  they  relate  to  the  plaintiffs  in  an  action. 
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/.  Plaintiffs.  In  general,  the  action  on  a  contract,  whether  express  or  im- 
lst  As  be-  plied,  or  whether  by  parol  or  under  seal,  or  of  record,  must 
ghutl  pwdet,  he  brought  in  the  name  of  the  party  in  whom  the  legal  interest, 

and   with  re- 
ference to  the   _.«»_»__««««__.____«,,____ ^ _^__te_____-_____. 

interest  of  the 
plaintiff  in  the 

contract.               (6)  A  plaintiff  frequently  has  an  action,  do  not  apply.   See  3  East,  70.* 

election  to  proceed  even  for  a  breach  6  T.  R.  766.     6  East,   333,  5.   and 

of  an  express  contract,  either  in  as-  therefore  I  have  considered  the  fol- 

siimpsit  or  in  case;    and  when  the  lowing  rules    in    their    relation    to 

latter  form  of  action  is  adopted,  many  the  form  of  the  action,  rather  than 

of  the  rules  as  to  the  parties  to  the  to  the  subject  matter  of  it 

•  Note.    The  Court  of  Common  Pleas  deny  the  propriety  of  the  decision  in 
SEast,  70.    See  %  New  Rep.  365.  454. 
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ill  such  contract,  is  vested.(c)  Thus  the  action  against  a  car-  I.  Plaintiff*. 
rier  for  the  loss  of-  goods,  roust  in  general,  be  brought  in  the 
name  of  the  consignee,  and  not  of  the  consignor,^)  the  law 
implying  the  contract  by  the' carrier  to  have  been  made  with 
the  consignee,  in  whom  the  property  in  the  goods  was  vested 
by  the  delivery  to  the  carrier ;  and  though  a  covenant  with 
several  persons  be  joint  and  several  in  the  terms  of  it,  yet  if 
the  legal  interest  and  cause  of  action  be  joint,  the  action  must 
be  brought  by  all  the  covenantees  :  and  on  the  other  hand,  if 
the  interest  and  cause  of  action  be  several,  the  action  may  be 
brought  by  *one  only,  though  the  covenant  be  in  the  terms  of  *  4 

it  only  joint.(/)  And  as  a  covenant  to  and  with  A,  his  exe- 
cutors, administrators,  and  assigns,  and  to  and  with  By  and  her 
assigns,  to  pay  an  annuity  to  A,  his  executors,  &c.  during  B's 
life,  is  a  joint  covenant  to  A  and  B,  in  which  they  have  a 
Jbint  legal  interest,  although  the  benefit  be  for  A  only ;  there* 
fore  on  the  death  of  A,  the  right  of  action  survives  to  2?,  and 
~4*8  administrator  cannot  sue  on  the  covenant,  because  the  ac- 
tion follows  the  nature  of  the  legal  interest. (g) 

When  a  bond  is  made  to  A  to  pay  him  or  a  third  person  a 
sum  of  money  for  the  benefit  of  the  latter,  the  action  must  be 
brought  in  the  name  of  A,  and  the  third  person  cannot  even 
release  the  demand.(//)  /  And  when  a  deed  is  made  inter  par- 
tes, (i.  e.  between  A  of  the  first  part,  and  B  of  the  second 
part,)  C,  a  stranger,  cannot  sue  on  a  covenant  therein,  thpugh 
made  for  his  benefit. (£)  /  But  when  the  deed  is  not  inter  fiartett 
he  may  sue  whether  it  be  indented  or  not.(£)  J  And  upon  a 
single  bond  or  deed  poll  reciting  that  the  obligor  had  received 
of  A  401.  for  the  use  of  <?und  Z),  equally  to  be  divided,  to 
be  repaid  at  such  a  time  as  should  he  thought  best  for  the  pro- 
fit of  C  and  D,  it  was  decided  *that  C  and  D  might  maintain  *-  5 
separate  actions  for  their  respective  moieties. (/)  And  when  a 
contract  not  under  seal,  is  made  with  A}  to  pay  B  a  sum  of 


(c)  1  East,  497.    8  T.  B.  332.     1  23.      3  Lev.  139.      3  B.  &.  P.  149.  n. 
Saund.  153.    7  Mod.  11C.  a.    6  Vin.  Abr.  lit  Covenant,  374.    7 

(d)  8  T.  R.  330.      2  Snund.  47.  k.  Enst,  148. ' 

B.  N.  P.  36.      3  P.  Wins.  186.      3  B.  (i)  2  Lev.  74.    3  Lev.  139.    3  B  & 

fe  P.  582.  P.  149.  n.  a.    Carth.  76,  77.    2  Mod. 

(/)  1  Saund.  153.  and  n.  1.  Ga.  116.    2  Inst.  673.    Co.  Lit.  231,  a 

tg)  I  East,  497.  (**)  Id.  ibid.     • 

(A)  1  Lev.  235.    2  Inst.  673.   Yelr.  (/)  Cro.  El.  729, 


5  OF  THE  PARTIES  TO  THE  ACTION 

LPlaintifg.  money,  B  msy  sustain  an  action  in  his  own  name :(«)  but  if 
the  promise  had  been  to  pay  A  for  the  use  of  B,  A  is  a  true-? 
tee,  and  By  having  no  legal  interest,  cannot  suc<(n) 

In  general,  a  mere  servant  or  agents  with  whom  a  contract 
is  made  on  behalf  of  another,  cannot  support  an  action  there- 
on ;(o)  and  therefore  where  4  agreed  in  writing  to  pay  the 
rent  of  certain  tolls,  which  he  had  hired,  to  the  treasurer  of 
certain  commissioners,  it  was  decided  that  no  action  for  the 
rent  could  be  supported  in  the  name  of  the  treasurer.^)  But 
when  an  agent  has  any  beneficial  interest  in  the  performance  of 
the  contract  for  commission,  &c.  as  in  the  case  of  a  factor,  a 
broker,(?)  an  aucdoneer,(r)  a  policy  brdker,(«)  or  the  captain 
of  a  ship  for  freight,  he  may  sustain  an  action  in  his  own 
name  ;  in  each  of  which  cases,  however,  the  principal  or 
owner  might  sue.(f)  ' 

ally.    With ,       When  the  contract  was  made  with  several,  whether  it  were 

reference    to  . 

the  number  of  under  seal  or  by  parol,  if  their  legal  interest  were  jobu,  they 
whcTmiw/job.  *nust  a^>  ^  living,  join  in  an  action  in  form  ex  contractu,  for 
*  6  the  breach  of  it,  though  the  covenant  or  contract  *with  them 

were  in  terms  joint  and  several  i{t)  the  reason  assigned  is,  that 
when  the  interest  is  joint,  if  several  were  to  be  permitted  to 
bring  actions  for  one  and  the  same  cause,  the  court  would  be 
in  doubt  for  whith  of  them  to  give  judgment  ;(w)  therefore 
where  A  declared  upon  an  account  stated  with  him,  of  monies, 
due  to  him  and  a  third  person,  after  verdict*  judgment  was  ar- 
rested on  the  ground  that  the  promise,  whether  express  or  im- 
plied, must,  in  point  of  law,  be  considered  as  made  to  all  the 
persons  whose  debt  it  was,  and  therefore  they  all  ought  to  have 
joined  in  the  acdon.(x)  * 


(m)  3  B.  fc  P.  149.  n.  a.     1  B.  &  (?)  1  T.  R.  112.    2  Esp.  Rep.  493. 

T.  101.  n.  c    B.  N.  P.  133, 4.    2  Lev.  1  H.  B.  82.    7  T.  R.  359. 

210.    1  Ventr.  318.     Sir  T.  Raym.  (r>  1  H.  B.  81. 

302.    Sir  T.  Jones,  102.  S.  C.  Cowp.  («)  Park  on  Ins.  403.    1  T.  R.  114. 

437.     2  Ventr.  310.    1  H.  B.  239.    4  (*)  1  H.  B.  SI.     7  T.  R.  339,  360. 

Esp.  Rep.  204.  Ace.   1  Vin.  Abr.  333  rn.  a. 

to  337.    cited  hi  3  B.  &  P.  149.    1  (0  1  Saund.  153.   and  note  1.    1 

Stra.  592.    1  Ventr.  6.    1  PoweU  on  East,  497.  501.    One  of  such  parties 

Cont.  353.    B.  N.  P.  134.  cent.  may  lawfully  sue  without  the  consent 

(n)  2  Ventr.  310.     Carth.  5.      1  of  the  other.    1  Lord  Raym.  380. 

Lev.  235.    1  B.  &.  P.  98.  (u)  Per  Lord  Kenyon,  in  1  East, 

(o)  3  B.  &  P.  147.     1 H.  B.  84.  501. 

Owen,  52.  (x)  7  Mod.  1 16.    Yelv.  17T. 
T30  3  B.  k  P.  147. 


IN  FORM  EX  CONTRACTU.  6 

But  when  the  Ugal{y)  interest  and  cause  of  action  of  the   /  Plaintiff*. 
covenantees  is  several^  each  may  sue  separately  for  his  particu- 
lar damage  although  the  words  of  the  covenant  are  joint 
only^z)  and  in  •case  of  a  joint  interest,  if  two  out  of  three  *  7 

parties  have  been  paid  their  shares,  the  third  may,  in  respect 
of  such  severance,  sue  alone  for  his  proportion. (a) 

In  the  case  of  a  deed,  if  one  or  more  of  several  obligees  or 
covenantees,  who  ought  when  living,  to  join,  be  dead,  or  did 
not  seal  the  contract,  that  fact  should  be  averred  in  the  decla- 
ration at  the  suit  of  the  others,  or  the  defendant  may  crave 
oyer  and  demur  ;(£)  but  if  the  plaintiff  be  prepared  to  prove 
the  death  of  the  party,  the  omission  of  the  statement  of  the 
death  in   the  declaration,  would  be   no  ground  of  nonsuit,  (r) 

In  all  cases  of  contracts,  if  it  appear  upon  the  face  of  the 
pleadings  that  there  are  other  obligees,  covenantees,  or  par- 
ties to  the  contract,  who  ought  to  be  but  are  not  joined  in  the 
action,  it  is  fatal  on  demurrer,(</)  or  on  motion  in  arrest  of 
judgment,  or  on  error  ;(e)  and  though  the  objection  may  not 
appear  on  the  face  of  the  pleadings,  the  defendant  may  avail 
trimself  of  it  either  by  plea  in  abatement,(/)  or  as  a  ground  of 


(y)  lEast,  497.    2T.  R.711. 

(z)  1  Saund.  153,  4.  n.  1.  1  East. 
497.  Cro.  El.  729.  2  Mod.  82.  The 
instance  put  in  1  East,  501.  will  illus- 
trate the  distinction  between  joint  and 
several  interests.  If  one  by  inden- 
ture, demise  Black  Acre  to  A  and 
White  Acre  to  B,  and  covenant  with 
them  and  each  of  them,  (or  accord- 
ing to  2  Saund.  153.  n.  1.  even  omit- 
ting these  words,)  that  lie  is  lawful 
owner  of  the  said  acres,  there  in  re- 
spect of  the  several  interests,  the  co- 
venant is  made  several ;  bnt  if  he  de- 
mise to  them  the  acres  jointly  then 
these  words  are  void  ;  for  a  man  by 
his  covenant  cannot,  unless  in  respect 
of  several  interests  make  it  first  joint 
and  then  several  by  those  or  the  like 
words.  In  the  case  of  written  or 
other  contracts,  an  express  covenant 
or  stipulation  with  one  of  several  per- 


sons though  jointly  interested,  may 
give  him  alone  a  right  of  action,  but 
in  the  case  of  contra©**  raised  by  im- 
plication of  law,  or  in  the  case  of 
purchases  or  other  contracts  with 
partners  in  the  usual  course  of  trade, 
the  action  must  necessarily  be  in  the 
name  of  all  the  partners,  who  are  le- 
gally interested  in  the  performance  of 
the  contract     2  T.  R.  282. 

(a)  Garret,  v.  Taylor,  1  Esp.  Ni. 
Pri.  117. 

{b)  2  Stra.  1146.      1  Saund.  291.  f. 
154.  n.  1.     1B.&P.  74. 

(c)  5  Esp.  Rep.  32.  and  see  2  T.  R. 
476.  n.  a.     1  Saund.  153.  n.  1.  291.  f. 

{(I)  2  Stra,  1146.      1  East,  497.    t 
Saund.  153.  n.  1.  291.  f.     IB.  &  P 
67.  74. 

(e)  Id.  ibid. 

(/)  Com.  Dig.  tit  Abatement,  E* 
12. 


8*  OF  THE  PARTIES  TO  THE  ACTION 

< 

I.  Plaintiffs,  nonsuit  in  the  trial  upon  the  plea  of  general  issue.^)  •How- 
ever, when  a  partner  has  withdrawn  his  name  from  the  firm* 
although  he  may  continue  to  receive  part  of  the  profits  as  a 
dormant  partner,  it  is  not  a  ground  of  nonsuit  that  his  name  is 
not  joined  in  the  action. (//)  When  the  objection  appears  on 
the  face  of  the  pleadings,  in  order  to  obtain  costs,  it  is  some- 
times advisable  to  demur,  as  each  party  pays  his  own  costs 
when  the  judgment  is  arrested.(/) 

Who  may  At  law  as  well  as  in  equity,  the  courts  will  not  take  cogni- 

sance of  distinct  and  separate  claims  or  liabilities  of  different 
persons  in  one  suit,  though  standing  in  the  same  relative  situ* 
ation.(A)  If  too  many  persons  be  made  plaintiffs,  the  actioa 
will  fail ;  and  if  the  legal  interest  of  two  or  more  be  several, 
and  there  be  no  express  contract  with  all,  they  must  sue  se- 
parately^/) Thus  where  Ay  B  and  C  were  appointed  as- 
signees under  a  commission  of  bankrupt,  and  A  and  B>  each 
paid  half  of  the  solicitor's  bill,  it  was  decided  that  A  and  B 
could  not  maintain  a  joint  action  against  C,  for  his  proportion  of 
the  money  paid,  but  must  each  bring  a  separate  action,  and  A 
and  B  having  sued  jointly,  were  nonsuited. (m)  But  when  the  in- 
terest is  joint  in  several,  they  may  and  ought  to  join.  Thus,  if 
A  and  B  in  the  last  case  had  borrowed  the  money  which  they 

*"   9  paid  on  their'  joint  credit,  they  might  have  joined  in  the  •ac- 

tion against  C*(n)  So,  where  A  and  B  brought  an  action  of 
assum/isit,  and  declared  that  their  several  cattle  had  been  dis- 
trained, and  that  the  defendant,  in  consideration  of  10/.  paid 
him  by  the  plaintiffs,  promised  to  procure  the  cattle  to  be  re- 
delivered to  them  by  such  a  time,  and  that  he  had  not  done  so, 


(£•)  1  Saund.  153.  n.  1.291.  f.  g.  appears  to  be  Advisable  where  there  is 

2  btra.  820.    The  good  sense  of  this  a  doubt  as  to  the  number  of  the  per- 

rule,  which,    as  we  shall  see  here-  sons  to  be  made  plaintiff's,  and  when 

after,  does  not  prevail  in  the  case  of  the  declaration  may  be  in  case,    to 

plaintiffs  in  torts,  or  of  several  de-  adopt  that  form  of  action. 

fondants,  has  been  questioned  ;  but  (h)   2  Esp.  Hep.   468.     7  T.  R. 

it  is  admitted  to  prevail.  See  1  Saund.  361.  n. 

291.  f.  g.      1  B.  &  P.  73.     6  T.  R.  (i)  Cowp.  407. 

770.    In  the  case  of  co-executors,  the  (£)  Per  Low!  Kenyon,  Ch.  J.    I 

objection  can  only  be  taken  advantage  East,  226,  7. 

of  by  a  plea  in  abatement    1  Saund.  (/)  3  B.  k  P.  235.     5  East,  225. 

291.  g.    ST.  R.  558.  and  post  13.    As  2  T.   R.  282.4.      5  T.  R.  711.     2 

the  omission  of  a  party  is  no  ground  Saund.  116.  n.  2. 

of  nonsuit  in  an  action  in  form  ex  d*>-  (m)  3  B.  &  P.  235.     2  T.  It.  282. 

krtv,  see  6  T.  R.  770.    3  East,  62.  it  (n)  5  East,  225. 
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after  verdict  for  the  plaintiffs  it  was  objected,  in  arrest  of  judg-    /  puunUff*. 
.ment,   that  the, plaintiffs  ought  to  have  brought  several  actions 
because  the  promise  was  not  an  entire,  but  a  several  promise 
made  to  each  of  the  plaintiffs ;  but  it  was  adjudged  by  Rolle, 
Ch.  J.  and  two  other  judges  against  one,  that  the  action  was 
well  brought  jointly  by  A  and  By  for  though  the  cattle  which 
belonged  to  A  ought  to  be  restored  to  him,  and  the  other  cattle  * 
to  be  restored  to  By  and  so  the  thing  to  be  performed  was 
several  and  not  joint ;  yet  as  the  contract  and  consideration  were 
joints  and  it  was  not  known  how  much  the  one  gave,  and  how 
much  the  other,  the   action  was  well  brought  jointly. (o)     If 
process  be  sued  out  in  the  name  of  two  plaintiffs,  the  declara- 
tion must  not  vary  therefrom,  nor  can   be  delivered  in  the 
name  of  one  only.(/0 

Tenants  in  common  may  join  or  sever  in  an  action  on  a  con- 
tract relating  to  their  estate,  though  they  must  sever  in  an 
avowry  for  rent,  and  the  demand  must  be  de  una  medietatc  of 
the  rent,  and  not  of  a  sum  of  money   generally,  *though  it  *   10 

may  be  the  exact  moiety .(/0  Joint  tenants  must,  in  all  cases, 
join  in  an  action  ex  contractu^)  Parceners  also  must  join  in 
all  actions  concerning  their  estate,  and  if  one  of  them  die, 
pending  a  real  action,  it  will  abate,  though  it  is  otherwise  in 
mere  personal  actions.(r) 

When  the  party,  with  whom  a  bond,  simple  contract,  or  3dly.  "tvhtn 

.  ,  .....        the  interest  in 

other  mere  personal  contract  was  made,  has  assigned  his  in-  the  contract 
terest  therein  to  a  third  person,  the  latter  cannot,  in  general,  ^neIjC<in  **" 
sue  in  his  own  name,  personal  contracts  being  choses  in  action^ 
which  are  not,  in  general,  assignable  at  law,  so  as  to  give  the 
assignee  a  right  of  action  in  his  own  name,  but  he  must  pro- 
ceed in  that  of  the  assignor,  or  if  he  be  dead,  in  the  name  of 
ais  personal  representative. (a)  J  And  in  such  case,  though  the 
assignor  has  become  bankrupt,  the  action  must  be  in  his  name 


r. 


(a)  1  Roil.  Abr.  31.  pi.  9.  Sty.  156,,      (?)  Co.  Lit  180.  b.    Bac  Abr.  lit 

157.203.    2  Saund.  116.  b.  Joint-tenants,  K.    1  B.  &  V.  73. 

(/>)  1  B.  &  P.  383.  (r)  Vin.  Abr.    Parceners,  T.    It. 

(p)    Bac.  Abr.  -tit.    Joint-tenants  T.  Hardw.  398,  9. 

and  Tenants  i*  Common,    K.    5  T.  (*)    4T.  R.  340,1.      1  East,  10 X. 

R.  249.    1  Lev.  10&    Sir  T.  Raym.  Chitty  on  Bills,  5  to  10.     3  Mils.  CT. 

SO.    S.  C.     Kirkham  agaiust  New-  1  Saund.  210.  153,  4. 
*ead,  Esp.  N.  P.  117. 
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L  Plaintiffs,  and  not  in  that  of  the  assignee  of  such  bankrupt,  who  can  only 
sue  upon  contracts  in  which  the  bankrupt  was  beneficially  in- 
terested.^) If,  however,  an  express  promise  or  contract  to 
pay  the  debt,  or  perform  the  contract,  be  made  to  the  assignee 
of  the  chose  in  action  in  consideration  of  forbearance,  or  in  re- 
spect of  any  other  nev>  consideration,  such  assignee  may  pro- 
ceed in  his  own  name,  declaring  upon  such  promise  and  new 

#  H  consideration:^)  and  in  the  case*pf  a  negotiable  bill  of  ex- 

change, promissory  note,  or  check<on  a  banker,(or)  bail  bond,(y) 
or  replevin  bond,(z)    the   assignee   may,  by  the  custom  of 
merchants  in  die  first  instance,  and  by  express  legislative  pro- 
vision in  the  latter,  sue  in  his  own  name.     And  in  the  case  of 
a  covenant  running  with  the  estate  in  land,  &c.  an  assignee  of 
such  estate  should  be  the  plaintiff,  for  any  breach  of  such  cove- 
nant committed  after  he  became  legally  entitled  to  the  rever- 
sion,  and  this  without  even   alleging  or  proving  an   attorn- 
ment.(a)     And  in  such  case  the  assignor  cannot  distrain  for 
rent  due  before  the  assignment,  nor  can  he  sue  for  any  subse- 
quent breach.(6)     And  in  the  case  of  an  assignment  of  a  legal 
interest  by  operation  of  law,  as  in  the  instance  of  bankruptcy, 
to  the  assignees  of  a  bankrupt,  or  of  an  insolvent  debtor,  they 
should  be  the  plaintiffs  ;(0  but  in  the  common  case  of  a  com- 
position deed,  the  trustees  can  only  sue  in  the  name  of  the  ori- 
ginal creditor,  in  whom  the  legal  interest  in  the  contract  still  is 
vested,  (rf) 
ithiy.  When       When  one  or  more  of  several  obligees,  covenantees,  part- 
nA    oblig^esj  ners>  or   others,  having  a  joint  legal  interest  in  the  contract, 
&c  m  dead.      ^ies^  ^e  action  must  be  brought  in  the  name  of  the  survivor, 
I   and  the  executor  or  administrator  of  the  deceased  cannot  be 

*  12  *joined,  nor  can  he  sue  separately,  though  the  deceased  alone 

might  be  entitled  to  the  beneficial  interest  in  the  contract,  and 
the  executor  must  resort  to  a  court  of  equity,  to  obtain  from 


(0  3T3.  &  P.  40.    3  East,  317.  (a)  8  WHs.  143.     Bac  Abr.   tit. 

(«)  1  Saund.  210.  n.  1.     1  Ventr.*  Covenant,    E.    5.    tit  Debt,   C.     t 


J  53,  4.  8T.  R.  595.  Hard.  71.  4 
Eip.  Rep.  904. 

(x)  Chtttr  on  Bills. 

(y)  4  Ann.  c.  16.  s.  90.  See  vol. 
8.  p.  162.  n.  g. 

(2)  11  Geo.  II.  c.  19.  s.  83.  IB. 
&  P.  361.  a.  a.    8  vol  168.  a.  o. 


Saund.  834.  n.  4.  241.  b.  Doug. 
879. 

(6)  3  Lev.  154.  1  Saund.  941.  o. 
GUb.  Debt,  384. 

(c)  Post,  14, 15,  16. 

(<Q  Ante,  19. 


/ 
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the  survivor  the  testator's  share  of  the  sura  recovered  :(a)  but  /  putintijft. 
if  the  interest  of  the  covenantees  were  aeveral,  the  executor 
pf  one  of  them  may  sue  though  the  other  be  living.(6)  In  an 
action  at  the  suit  of  a  surviving  partner,  he  may  include  a  de- 
mand due  to  him  in  his  own  separate  right.(c)  In  the  case  of 
a  deed,  we  have  seen  that  it  is  necessary  to  declare  as  surviving 
obligee}  &c.(d)  but  in  other  cases  where  the  defendant  cannot 
crave  oyer  and  demur,  it  does  not  appear  to  be  necessary  to 
state  the  death  of  the  deceased  partner  in  the  declaration, 
though  it  is  more  usual  to  do  so.(<*) 

In  the  case  of  a  mere  fiersonal  contract,  or  of  a  covenant  not  5thiy.  In  the 
running  with  land,  if  it  were  made  only  with  one  person,  and  cu^re^or^d" 
he  be  dead,  the  action  for  the  breach  of  it  must  be  brought  in  winwtrators, 

heirs,  &c. 

the  name  of  his  executor  or  administrator,  in  whom  the  legal 
interest  in  such  contract  is  vested ;(/)  and  if  it  were  made 
with  several  persons,  though  during  the  life  of  the  survivor  of 
them,  we  have  seen,  that  the  action  must  be  brought  in  his 
name,(^)  yet  upon  his  death,  hie  executors  or  administrators 
♦alone  can  sue,  and  the  personal  representatives  of  the  partner  *  13 

who  first  died  cannot  be  joined.(A)  (If  there  be  several  exe- 
cutors or  administrators,  they  ought  all  to  join,  though  some 
be  under  the  age  of  seventeen  years,  or  have  not  proved  the 
will,  or  have  even  refused  before  the  ordinary .(/)/  If,  how- 
ever, only  one  of  several  executors  or  administrators,  bring 
an  action  either  of  debt  or  a*aumfi*it  or  in  tort^  it  is  settled  that 
the  defendant  can  only  take  advantage  of  the  nonjoinder  of  the 
co-executor  or  co-administrator,  by  pleading  in  abatement  after 
oyer  of  the  probate  or  letters  of  administration,  that  the  other 
executor  or  administrator  therein  mentioned,  is  alive  and  not 
joined  in  the  action.(A-)    This,  it  is  observable,  is  a  material 


(a)  1  East,  497.    Salk.  444.    Lord  (<?)  5  Esp.  Hep.  32.     Comb.  383. 

Raym.  S40.    Com.  Dig.   Merchants,  2  T.  R.  477.    6  T.  R.  365.    Sty.  50. 

D.     Vin.  Abr.  Partner,  D.     1  Show.  (Y)2H.  Bl.  310.    3  T.  R.  393. 

IBS.  Comb.  474.  Carth.  170.  Ante,  4.  (g)  Ante,  11. 

(A)  1  Saund.  153.  n.  1.   Burr.  1197.  (A)  Ante,  11. 

Cro.  Eliz.  729.  (0  *  9  Co.  37.      3  T.  R.   558.       1 

(r)  3T.  R.  433.      5T.  R.  493.      6  Saund.  291.  g.    2  Saond.  309.  812.   C. 

T.  R.  582.    See  the  Precedent,    2  D.  tit  Abatement,  E.  13. 

vol.  47.    -  (*•)  1  Saund.  291.  g. 

(d)  Ante,  7.    lB.k  P.  74. 

Vol.  I.  [  2  ] 


16  OF  THE  PARTIES  TO  THE  ACTION 

/  Plaintiff*  The  legal  interest  in  the  chose  in  action  of  the  wife  of  the 
bankrupt  is  vested  in  the  assignee.(l)  When  a  bankrupt,  prior 
to  his  bankruptcy,  has  duly  assigned  his  beneficial  interest  in  a 
chose  in  action  to  a  third  person)  the  action  must  be  in  the  name 
of  the  bankrupt,  and  not  of  the  assignees.(m)  A  bankrupt  cannot 
maintain  an  action  against  his  assignees  for  his  allowance  un- 
der the  statute.(n) 

rtMy.  In  the       The  legal  interest  of  an  insolvent  debtor  in  a  contract  is,  by 

cast*  of  an  m*  .  . 

solvent  debt-  the  express  provision  of  the  different  insolvent  acts,  vested  in 
or  the  persons  to  whom  his  estate  is  assigned  by  the  clerk  of  the 

peace,  and  who  are  expressly  empowered  to  sue.(o)     The  dV 
cisions  relative  to  a  suit  in  the  name  of  the  assignees  of  a  bank- 
rupt, are  in  general  applicable  to  the  case  of  the  assignees  of 
#27  an  insolvent  debtor.    The  assignees  of  a  person  "discharged 

under  the  lords'  act  are  also  authorised  to  sue.(/t) 
sthly.  In  case  A  feme  covert  cannot  in  any  case,  sue  alone,  unless  her  hus- 
aire  Co)11'  ^and  be  civiliter  mortuus,  ,or  transported  for  some  crime.(r) 
She  may  in  all  cases  join  in  action  with  her  husband,  when  the 
cause  of  action  would  survive  to  her ;  or  when  she  is  the  me- 
ritorious cause  of  action,  and  there  has  been  an  express  con- 
tract with  her ;  and  she  must  join  when  the  cause  of  action 
would  necessarily  survive  to  her. 

As  choses  in  action  of  the  wife  do  not  by  the  marriage  vest 
absolutely  in  the  husband  until  he  reduce  them  into  possession, 
in  general  he  cannot  sue  alone,  but  must  join  with  his  wife  in  all 
actions  upon  bonds,  and  other  personal  contracts,  made  with 
the  wife  before  the  marriage,  whether  the  breach  was  before  or 
during  the  coverture,  and  also  for  rent  or  any  other  cause  of 
*  action  accruing  before  the  marriage,  in  respect  of  the  real  cs- 


(/)  3  Vez.  J.  619.     1  P.  Wins.  249.  cicnt  j  for  the  legality  of  a  marriage 

(in)  3  B.  k  P.  40.  3  East,  317.  An-  cannot  be  tried  in  personal  actions,  ex- 

tc,  10.  ceptfor  Crim.  Con.  as  it  may  in  an 

(u)  5  Geo.  II.  c.  30.  1  Esp.  Rep.  396.  appeal  and  in  real  actions.     Andr. 

(o)  41  Geo.  III.  c.  70.  s.  15.  44  Geo.  247,  8.  Doug.  174. 

III.  c.  108.    3  B.  k  P.  32C.  2  H.  B1.  (r)  4  T.  R.  361.  S  B.  k  P.  105.  4 

501.     2  East,  257.  Esp.   Rep.  27.    Cro.  Jac.   519.    145. 

(/>)  32  Geo.  II.  c.  28.  Selwyn,  N.  P.  237  to  241.    Bac.  Abr. 

(q)  A  marriage  dt  facto  U  suffi-  Bar.  k  Feme,  M. 
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ttttc  of  the  wife.(«)    There  are  indeed  decisions  and  opinions   /.  Plamtiff. 
which  appear  to  militate  against  this  role ;{()  but  the  current 
of  authorities  seems  rally  to  establish  it*  and  it  is  observable 
that  it  prevails  also  in  equity ;(»<)  and  that  the  rule  is  the  *samc  18 

when  the  action  is  brought  on  a  contract  made  by  a  feme  whilst 
sole,  in  which  case  the  husband  cannot  be  sued  alone.(u)  And 
when  the  wife  is  executrix  or  administratrix,  as  her  interest  is 
in  autre  droit >  they  must  in  general  join  in  the  actional?)  But 
if  in  'respect  of  a  contract  made  to  the  wife  whilst  sole,  the  party 
thereto,  after  the  marriage,  give  a  bond  to  the  husband  and  wife, 
or  in  respect  of  some  new-  consideration,  as  forbearance,  Sec. 
make  a  parol  promise  to  the  husband  and  wife,  they  may  join, 
or  the  husband  may  sue  alone  upon  such  new  contract  ;(x)  and 
if  such  bond  or  parol  promise  were  made  to  the  husband 
alone,  he  alone  should  sue  thereon,  the  wife  not  being  privy  to 
the  contract,(y)  or  he  should  join  with  the  wife  on  the  original 
contract  in  cases  where  it  is  not  merged  by  a  higher  security  ; 
and  the  rule  is  the  same  when  the  feme  is  executrix  or  admi- 
nistratrix, though  in  the  latter  case  it  is  said,  that  it  should  be 
arerred  in  the  declaration  that  she  is  still  living  .(2) 

In  general,  the  wife  cannot  join  in  any  action  upon  a  contract 
made  during  the  marriage,  as  for  her  work  and  labour,  goods 
sold,  or  money  lent  by  her  during  that  time  \{a)  for  the  hus- 
band is  entitled  to  her  earnings,  and  they  shall  not  survive  to 
her,  but  go  to  the  personal  representatives  of  the  husband,  and 
she  could  have  no  property  *in  the  money  lent  or  the  goods  *    19 

sold.(d)  But  when  the  wife  can  be  considered  as  the  merito- 
rious cause  of  action,  as  if  a  bond  or  other  contract  under  seal  be 
made  to  her  separately  or  with  her  husband,(c)  or  in  the  case  of 

(*)  3  T.  II.  631.  627,  8.   Cora.  Dig.  (x)  4  T.  R.  616. 1  Salk.  117.  3  Lev. 

Bar.  &  Feme,  V.     Bac.  A1>r.  Bar.  &  403.  Carth.  402.  Ld.  Raym.  368.   Al- 

Fcme,  K.     Moor,  422.     1  Hell.  Abr.  leyn,  3C.    Cro.  Eliz.  61. 

437.lt.pl.  3.    2Ves.  676,  7.     Bull.  N.  \y)  Cro.  Jac.  110.   Yelv.  84.   Lord 

P.  179.     10VesJ.578.    3  Mod.  186.  Raym.  368.    Salk.  117.    Carth.  46* 

2  Wils.  423.      t  H.  B.  109.  1  Saund.  210. 

(0  3  Lev.  4*03.  Schv.  X.  P.  247.  Co.  (r)  Cro.  Jac.  110.    Yelv.  84.    Salk?. 

EH.  351.  a.   n.  2.      7  T.  R.  349.      1  117.    Lord  Raym.  368.    4  T.  R.  Clfi. 

Vera.  396.  («)  2  Bl.  Rep.  1239.     1  Salk.  114. 

(«)  2  Frecra.  160.  Bac.  Abr.  Bar.  8c  Com.  Dig.  Bar.  &  Feme,  W. 

Fcme,K.  (A)  Id.  ibid.  Cro.  Jac.  644.  2  Wils. 

(«)  7  T.  R.  348.  424.    2  Bl.  Rep.  1237.    Carth.  251 . 

(w)  Vin.  Abr.  Bar.  &  Feme,  Q.  22.  (c)  1  Stra.  230.    4  T.  R.  610.    Co. 

Com.  Dig.  Bar.  k  Feme,  V.  Lit.  351.  a.  n.  1.    1  Wils.  224.    Scl 

wvn's  N.  P.  246,  7.    Allcvn,  36 
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19  OF  THE  PARTIES  TO  THE  ACTION 

I.  plaintiffs,  her  personal  labour,  &cif  there  be  an  express  promise  to  hef- 
or  to  her  and  her  husband,  she  may  join  with  the  husband,  or  he 
may  sue  alone  ;(d)  and  it  has  been  holden  that  she  may  be  join- 
ed in  all  cases  upon  an  express  promise  to  her :(?)  and  a  feme 
covert  executrix  must  join  in  an  action  upon  any  implied  pro- 
mise in  respect  of  the  estate  of  the  deceased,  as  if  money,  part 
of  the  assets  of  the  testator,  be  received  by  a  party  after  the  co- 
verture, in  which  case  the  husband  cannot  sue  alone  in  assump- 
sit as  for  money  had  and  received  to  his  use,  but  he  and  his' wife 
must  join,  and  declare  in  the  character  of  executrix,(/)  though 
we  have  seen  that  he  may  sue  alone  upon  an  express  contract 
made  with  him  in  consideration  of  forbearance,  kc.(gi  For  rent 
or  other  cause  of  action  accruing  during  the  marriage  on  a  lease 
or  demise,  or  other  contract  relating  to  the  land,  or  other  real 
property  of  the  wife,  whether  such  contract  were  made  before  or 
during  the  coverture,  the  husband  and  wife  may  join,  or  he  may 

,£  ™v  Sue  alone  -,(h)  and  when  a  lease  for  years  has  been  *granted  to 

husband  and  wife,  and  the  lessor  evicts  them,  they  may  join,  or 
the  husband  may  sue  alone  ;(A)  and  in  all  actions  for  a  profit,  Sec 
accruing  during  coverture  in  right  of  the  real  estate  of  the  wife, 
they  may  join,  or  the  husband  may  sue  alone,  as  in  debt  for  not 
setting  out  tithes  payable  to  the  wife.(0  /but  in  these,  and  indeed 
in  all  cases,  if  the  wife  be  joined  in  the  action,  her  interest  must 
be  expressly  stated  in  the  declaration,  and  cannot  be  intended.(£)  / 
The  effect  of  joining  the  wife  in  an  action  when  the  husband 
might  sue  alone  is,  that  if  the  husband  die  whilst  it  is  pending,  or 
after  judgment,  and  before  it  is  satisfied,  the  interest  in  the 
cause  of  action  will  survive  to  the  wife,  and  not  to  the  executors 
of  the  husband,  though  if  he  sued  alone  she  would  have  had  no 
interest.(/)/ln  the  case  of  the  civil  death  of  the  husband,  or  even 


(</)  Allcyn,  36.     1  Salk.  1 14.     1  H.  (A)  Stra.  230.    1  Wils.  224.  2  Lev. 

B.  10S.  114.     2  Bl.  Hep.   1237,  8,9,  107.    Cora.  Dig.  Bar.  fc  Feme,  X.  V. 

1240.    2  Wils.  424.    Com.  Dig.  Bar.  (A)  Bro.  Abr.  Bur.  &  Feme,  pi.  25. 

&  Feme,  X.     Sclwyn's  K.  P.  243.  n.  2  Mod.  217.    Cro.  Jac.  399.     Bulstr. 

11. 2i6.  163. 

(e)  Cro.  EI.  61.  Bac.  Abr.  Bar.  &  (t)  Com.  Dip.  Bar.  &  Feme,  X.    C 

Feme,  K.  Wils.  423,  4.    Cro.  Jac.  399.    Bulstr. 

(/)  1  Salk,  282.    Com.  Dig.  Bar.  162. 

&  Feme,  V.  &  W.  (Jfc)  2  Bl.  Rep.  1236. 

( (>)  Antt%  18.  {I)  Co.  Lit  351.  a.  n.  1.  Cro.  Jac.  77 

205.    2  Bl.  Rep.  1236 


/ 
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where  he  has  been  transported  for  a  term  of  years,  the  wife  may  '•  Plaintiff 
sue  alone  upon  any  contract  made  with  her  during  that  time, 
even  though  the  term  of  transportation  may  have  expired, 
if  he  have  not  returned  to  this  country .(m)  But  in  the  case  of  a 
feme  sole  trader,  according  to  the  custom  of  London,  she  can  only 
sue  and  he  sued  in  the  city  courts*  and  the  husband  must  be  join- 
ed for  conformity .(») 

If  the  husband  *urvive,(p)  there  is  a  material  'distinction  be-  •  *  21 
tween  chattels  real  and  chose*  in  action.  The  husband  is  enti- 
tled to  the  chattel  real  by  survivorship,  and  to  all  rent,  6tc.  ac- 
cruing during  the  coverture  ;  he  is  also  entitled  to  all  chattels 
given  to  the  wife  during  the  coverture  in  her  own  right,{/0 
though  not  to  her  rights  in  autre  droit.{q)  And  c  hoses  in  action, 
or  contracts  made  with  the  wife  before  coverture^  except  arrears  f 
^nf  rgnt^r)  do  not  survive  to  the  husband,  and  he  must,  to  recover 
the  same,  sue  as  administrator  of  his  wife.(«)  And  if  pending 
an  action  by  husband  and  wife  for  such  chose  in  action,  the  wife 
die,  the  suit  abates,  but  if  they  obtain  judgment,  he  may,  notwith- 
standing her  subsequent  death,  issue  execution,  or  support  an 
action  of  debt  on  such  judgment.^) 

If  the  vnfe  survive,  she  is  entitled  to  all  chattels  real  which 
her  husband  had  in  her  right,  and  which  he  did  not  dispose  of  in 
his  life-time,  and  to  arrears  of  rent,  &c.  becoming  due  during  the 
coverture,  and  to  all  arrears  of  rent  and  other  choses  in  action  to 
which  she  was  entitled  before  the  coverture,  and  which  the  hus» 
band  did  not  reduce  into  actual  possession,  and  even  to  a  debt  due 
upon  a  judgment  recovered  by  husband  and  wife,  whether  ob- 
tained for  a  debt  due  to  the  wife  whilst  soIe,(u)  or  upon  a  contract 
made  *with  the  wife  during  coverture  where  she  is  the  merito-  *  22 


(m)  4  Esp.  Rep.  27..   2  B.  &  P.  (q)  Id.  ibid.    4T.R.  616.    1  Roll. 

105.     Selwyn's  N.  P.  237  to  24k  Abr.  889.  pi.  10.     1  And.  22.    Dvcr, 

(«)  1  B.  &  P.  98.    4  T.  K.  361.  331.  a. 

(©)  As  to  the  effect  of  survivorship  (r)  32 1L  VIII.  c.  57.  s.  3. 

in  general,  between  baron  and  feme,  (*)  Com.  Dig.  Bar.  &  Feme,  E.  3. 

*ce  Bac.  Abr.  tit  Executors  &  Ad-  2  Bl.  Com.  435.    3  Mod.  186.    Vcs. 

ministrators,  H.  4      2  Bl.  Com.  233  676.     R.  T.  Talb.  173. 

ti  236.    Co.  Lit.  -S51.  n.    t.    Com.  (*)  3  Mod.  189.  n.  g.  h. 

Dig.  Bar.  &  Feme,  F.  1.  E.  2,  3.  Z.  («)  Com.  Dig.  Bar.  k  Feme,  F.  I 

(2  A.)  2  Bl.  Com.  434.    Ves.  6f6.    1  Vera. 

(J>)  Com.  Dig.  Bar.  &  Feme,  E.  2,  396. 
3.  Z.    2  Bl.  Com.  424.  Co.  Lit.  351. 

SL   Q.    1. 


£2  OF  THE  PARTIES  TO  THE  ACTION 

/  Plaintiffs,  jious  cause  of  action,^)  and  to  all  rights  of  actum  in  mart  droit 
as  executrix  or  administratrix  ;(x)  and  in  these  cases  if  the  hus- 
band die  pending  the  suit,  it  will  not  abate,  and  the  wife  may  pro- 
ceed to  judgment  and  execution,  the  death  of  the  husband  being 
suggested  upon  the  record.(y)  And  when  9.  feme  executrix 
marries  a  debtor  to  the  testate*,  the  right  of  action  is  only  sus- 
pended during  the  coverture,  and  if  she  survive  she  may  in  her 
*  character  of  executrix  sue  the  executors  of  the  husband.(z) 

The  consequences  of  a  mistake  in  the  proper  parties  in  the 

case  of  baron  and /on*,  are  that  when  a  married  woman  ought 

to  join  with  her  husband,  and  sues  alone,  the  objection  can  only 

be  pleaded  in  abatement,  and  not  in  bar,  though  the  husband 

might  sustain  a  writ  of  error  ;(a)  and  if  she  marry  pending  the 

suit,  her  coverture  must  be  pleaded  fittis  darrein  continuance  ;(6) 

but  when  a  feme  improperly  sues  alone,  having  no  legal  right  of 

action  whatever,  she  will  be  nonsuited  ;0)  or  if  she  improperly 

//join  in  an  action  with  her  husband,  who  ought  to  sue  alone,  the 

1  "  r/.j'iimsMFmay  demur,(<0  or  the  judgment  will  be  arrested,(«)  or 

*   '  reversed  on  a  writ  of  error. C/)     And  if  the  husband  sue  alone, 

when  the  wife  ought  to  be  joined  either  in  her  own  right,  or  in 

"*  23  autre  droit,  *he  will  be  nonsuited  \{g)  or  if  the  objection  appear 

on  record,  it  will  be  fatal  in  arrest  of  judgment  or  on  error.(A) 


Defendants.  The  action  upon  an  exfiress  contract,  must  in  general 
tween  the  or*'-  De  brought  against  the  party  who  made  it  either  in  person  or 
Sf*^  parties;  ^v  agent  ;(t)  but  difficulties  frequently  occur  in  regard  to  im- 
rence  to  the  filled  contracts  which  are  created  by  law  in  respect  of  the  ex- 
party.^0  e  isting  debt  or  duty;  in  these,  the  action  should  be  against  the 
person  who  is  subject  to  the  legal  liability  ;(k)  therefore  in  an 


(w)  2  Bl.  Rep.  1239.    Cro.  Jac  77.  (c)  4  T.  R.  36! . 

205.    Co.  Lit  351.  a.  n.  I.     1  Vera.  (rf)   1  .Salk.  114.     1  Hen.  Bl.    108. 

390.  2Wils.424. 

(jc)  4  T.  R.  616.    Com.  Dig.  Bar.  (e)  Cro.  Jac.  644. 

&Fcme,F.  1.  (/)  2B1.  Rep.  1236. 

(y)  8  and  9  W.  III.  c.  1 1.  s.  7.    R.  (^)  I  Salk.  28&    Bac.  Ab.  Bar.  & 

T.  Kurdw.  397  to  399.  Feme,  K. 

(z)  Cro.  Eliz.  114.  (h)  1  Stra.  229.    Cro.  Jac.  442. 

(a)  3  T.  R.  631.  (*)  8  Rast,  12. 

{b)  Bac.  Abr.  Abatement,  G.  (*)  2  H.  Bl.  563.     I  H.  Bl.  93 
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action  against  a  captam  of  a  troop,  for  goods  furnished  to  the  TT. 
saen  during  the  time  of  his  absence,  and  whilst  another  officer  Dcfcndantft- 
was  in  the  actual  command  of  it,  and  by  whom  the  orders  for 
subsistence  were  issued,  and  who  received  the  subsistence  mo- 
ney from  government*  it  was  decided  that  the  defendant  being 
under  no  legal  liability,  and  not  having  made  any  express  con- 
tract, was  not  liable  to  the  action,  though  he  was  still  entitled  to 
a  profit  upon  the  sum  issued  by  government  on  account  of  the 
subsistence  money,  and  though  the  troop  still  continued  under 
his  military  orders.(/)  And  though  the  owner  of  a  ship  is  liable 
for  repairs  ordered  for  him,  or  for  his  benefit,  by  his  captain,  yet 
where  the  legal  title  to  a  ship  remained  for  a  month  after  the 
sale  thereof  in  the  vendor,  and  during  that  time  the  captain  by 
the  direction  *of  the  purchaser  ordered  repairs,  it  was  decided  *  24 

that  the  vendor  was  not  liable  for  the  amount.(az) 

When  a  person  has  contracted  in  the  capacity  of  an  agent.  Against 
and  that  circumstance  is  known  at  the  time  to  the  person  with 
whom  he  contracted,  such  agent  is  not  in  general  liable  to  an 
action  for  the  nonperformance  of  the  contract,  even  for  a  de- 
ceitful warranty ,(n)  if  he  had  authority  from  his  principal  to 
make  the  contract  ;(o)  and  when  an  attorney  for  and  on  the  behalf 
of  his  client  promises  to  pay  money,  he  is  not  personally  liable 
if  he  had  authority  from  his  client. (/;)  But  if  an  agent  cove- 
nant under  seal  for  the  act  of  another,  though  he  describe  him- 
self in  the  deed  as  contracting  for  and  on  the  part  and  behalf  of 
such  other  person,(?)  or  if  he  accept  a  bill  of  exchange  ge- 
nerally, and  not  as  agent,(r)  he  is  personally  liable  and  may  be 
sued,  unless  in  the  case  of  an  agent  contracting  on  the  behalf 
of  government. (*)  /So  if  a  person  acting  as  agent  do  not  dis- 
close his  principal,  at  the  time  of  making  the  contract,  he  will 
be  personally  responsible^;)  and  a  master  of  a  ship  is  in  gene* 
ral  liable  for  necessaries  furnished  abroad,(«)  or  in  this  country, 


agents. 


(/)  1  East,  135.  579.     8  East,  10.  (p)  3  P.  Wm».  $77. 

(m)  8  East,  10.  (q)  5  East,  148. 

Xn)  3  P.  Wms.  278,  9.     1  Bl.  R.  (r)  Stra.  955.     1  B.  &  P.  368. 

670.    2  Ld.  Raym.  1210.    Cowp.  565.  (*)  I  T.  R.  172.  674.     1  East,  135. 

Burr.  1986.     1  T.  R.  181.  674.    4  T.  582. 

R.  553.     Peake,  C.  N.  P.  120.     Bao.  (0  Peake,  C.  N.  P.  120.    1  T.  R, 

Abr.  Action  on  case,  B.    Abbott,   1st  181.  7  T.  R.  359.    Burr.  1921. 

edit.  229. 1  East,  507.  (fi)  Cowp.  G39.    7  T.  R.  312. 

(o)  3  P.  Wms.  279. 

VOL.  I.                                   [  3  ] 
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nants in  com-, 
mpn,  he. 


* 


26 


unless  they  were  furnished  upon  the  credit  of  the  ownership) 
and  he  or  the  owners  may  be  sued  upon  the  bill  of  lading*  9t 
generally  for  the  loss  of  goods  ;(x)  and  a  policy  broker  ak»ae 
can  be  sued  for  the  premiums  of  insurance.(y)  There  is  also 
a  material  distinction  between  an  action  against  an  agent  for  thje 
recovery  of  damages,  for  the-  nonperformance  of  the  contract, 
and  an  action  to  recover  back  a  specific  sum  of  money  received 
by  him ;  for  when  a  contract  lias  been  rescinded,  or  a  person 
has  received  money  as  "agent  of  another  who  had  no  right  there* 
to,  and  has  not  paid  it  over,  an  action  may  be  sustained  against 
the  agent  to  recover  the  money,  and  the  mere  passing  of  sueh 
money  in  account  with  his  principal,  without  any  new  credit 
given  to  him,  is  not  equivalent  to  a  payment  of  the  money  to  the 
principal ;  but  in  general,  if  the  money  be  paid  over  before  no- 
tice to  retain  it,  the  agent  is  not  liable,(z)  except  in  the  case  of 
an  auctioner  or  stake-holder,  who  are  considered  as  trustees  for 
both  parties,  and  are  bound  to  retain  the  money  till  one  of  them 
be  clearly  entitled  to  receive  it :  and  if  he  unduly  pay  it  over  to 
either  party  not  entitled  to  it,  he  will  be  liable  to  repay  the  de- 
posit or  stake*(a) 

At  law  one  partner  or  tenant  in  common  cannot  in  general 
sue  his  copartner,  or  cotenant  in  any  action  in  form  ex  con* 
tractu,(b)  but  must  proceed  by  action  of  account^)  or  by  bill 
in  equity ;  a  rule  founded  on  the  nature  of  the  situation  *of  the 
parties,  the  difficulty  at  law  of  adjusting  complicated  accounts 
between  them,  and  the  propriety,  arising  from  the  confidence 
reposed  by  the  parties  in  each  other,  of  their  being  examined 
upon  oath)  which  can  only  be  effected  in  a  court  of  equity. 
Therefore  in  the  case  of  a  partnership,  one  partner  cannot  at 
law  recover  a  sum  of  money  received  by  the  other  on  account 
of  the  firm,  unless,  on  a  balance  struck,  that  sum  is  found  to  be 
due  to  him  alone,(rf)  And  in  assumpsit  by  three  persons 
against  />,  as  one  of  the  indorsers  of  a  promissory  note,  drawn 


(io)  Abbott,-  1st  edit.  95. 

(x)  Carth.  58.  Bac  Abr.  tit.  Ac- 
tions, B. 

(V)  1  Marshall,  204. 

CO  Cowp.  565.  Burr,  1986,  Lorfl 
Ravm.  1210.  4  T.  R.  553.  8tra. 
480.    Bull.  N.  P.  133.  10  Mod.  23. 


(a)  Burr.  2$39. 

(*)2T.R,478.  2  B.  &  P.  1**. 
4  East,  144.    4  Esp,  Rep.  182. 

(c)  Bac  Abr,  tit  Account.  Willes, 
90S. 

(rf)2T.ft.478. 
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by  Ms  in  favour  of  one  of  the  plaintiffs,  and  the  defendant  and        p- 
JZy  then  in  partnership,  and  by  them  indorsed  to  the  plaintiffs,  a 
plea  in  bar  that  C,  one  of  the  plaintiffs,  is  liable  as  an  indorser, 
together  with  die  defendant*  was  held  good  on  special  demur- 
rer ;(<r)  and  in  an  action  by  several  as  executors,  a  plea  in  bar 
that  the  promises  were  made  by  the  defendants  jointly  with  one 
of  the  plaintiffs  is  sufficient^/)    But  if  one  of  two  or  more 
partners  expressly  covenant  or  agree  to  account,  8cc.  and  neg* 
lect  to  do  so,  an  action  may  be  supported  by  the  others  ;(£-)  and 
if  an  account  be  stated,  and  one  partner  expressly  promise  to 
pay  the  balance  appearing  to  be  due  to  the  other,  the  latter  may 
sue  at  law  ;(A)/and  in  the  case  of  a  personal  chattel)  or  of  trees 
severed  from  the  land,  if  one  of  two  or  more  joint*tenants  or 
tenants  in  common,  by  the  sale  thereof,  convert  the  thing  into 
*  money,  the  *joint  interest  is  determined,  and  each  hath  a  sepa-       t    $  27 
Tate  interest  for  a  sum  certain,  and  may  support  money  had  and       I 
received  against  the  other ;(/)/ and  one  partner  may  maintain 
an  action  for  money  had  and  received  against  the  other  part* 
ner,  for  money  received  to  the  separate  use  of  the  former, 
and  wrongfully  carried  to  the  partnership  account  ;(*Vand  a 
partner  may  recover  money  paid  to  his  copartner  for  the  pur- 
pose of  being  paid  over,  as  the  plaintiff's  liquidated  share  of  a 
debt  to  their  joint  creditor,  if  it  be  not  so  applied,  and  the  plain-      / 
tiff  be  obliged  to  pay  such  joint  creditor  J(/)  /so  one  of  several 
co-sureties  in  a  bond,  who  has  bean  obliged  to  pay  more  than 
his  proportion,  may  recover  against  any  one  of  the  others  his 
proportion  of  the  money  paid  under  the  bond  ;(m)j  and  unless 
there  be  a  partnership,  one  of  several  parties  interested  in  pro- 
fits may  in  general  proceed  at  law  against  a  person  who  has  re- 
ceived his  share :  thus,  if  a  sailor  engage  on  a  whaling  voyage, 
and  is  to  receive  a  certain  proportion  of  the  profits  of  the  voy- 
age in  lieu  of  wages,  when  the  cargo  is  sold,  he  may  maintain 
an  action  for  his  wages  against  the  captain,  and  shall  not  be  con- 
sidered as  a  partner  ;(n)  and  when  the  agreement  between  two 
does  not  constitute  a  partnership  as  between  themselves,  but 


/ 


(0  2  B.  k  P.  1 20.  (*)  2  T .  R.  476. 

(  /*)  2  B.  &  P.  124.  d.  c,  t  Wcnttr.        (0  1  East,  20, 
17, 18.  (m)  2  B.  &  P.  268.  870i    8  T.  R. 

(40  2T.R.482.    7  Mod.  116.  614. 
(A)  2  T.  R.  482,  S.  478.  (n)  4  tap.  Rep.  182. 

(0  1  WiHn%  209-    8  T\  R.  146. 
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H  only  an  agreement  in  favour  of  one  as  acompensafckra  for  trouble 

*  ^8     *    and  crcd"'  nc  *may  so©  th*  other,  though  as  between  third  per- 

sons both  might  be  liable  as  partners.(o) 
2diy.  With  When  there  are  several  parties,  if  their  contract  ^ere  joint 

theCS/r°of  thcy  shouW  **  m***  defendants^*)  as  if  one  of  them  be  dead 
the  defend-     it  is  more  proper  to  state  in  the  declaration  that  the  contract  was 

ants,  and  who  # 

must  be  join-  made  by  him  as  well  as  by  the  survivors  ;(?)  it  seems,  however, 
that  no  advantage  can  be  taken,  though  the  declaration  do  not  no» 
tice  the  deceascd.(r)  A  contract  made  by  two  partners  to  pay  a 
sum  of  money  to  a  third  person  equally,  out  of  their  own  private 
funds,  is  a  joint  contract,  and  they  should  be  jointly  sued  upon 
it  ;(*)  but  if  A  lease  for  years  to  B  and  C,  rendering  rent,  dnd 
C  assign  his  moiety  to  Z>,  A  may  sue  B  and  D  jointly  or  se^ 
verally,  at  his  election,  for  rent  in  arrear  :(f )  and  where  two  se- 
veral tenants  of  a  farm  agreed  with  a  succeeding  tenant  to  refer 
certain  matters  in  difference  respecting  the  farm  to  arbitration, 
and  jointly  and  severally  promised  to  perform  the  award,  and 
the  arbitrators  awarded  that  each  of  the  two  should  pay  a  cer- 
tain sum  of  money  to  the  third,  it  was  decided  that  they  were 
liable  to  be  sued  jointly  for  the  sums  awarded  to  be  paid  by 
each,  because  by  the  terms  of  the  agreement  they  had  promi- 
sed jointly  as  well  as  severally,  which  made  each  of  them  liable 

#  29  ^or  tfle   act  °^  tne  *c*her.(tO    Parceners  should   before  par*- 

tition  be  jointly  sued,  though  they  be  entitled  to  the  estate  by 
different  descents.(w) 

With  respect  to  the  mode  of  taking  advantage  of  the  omis- 
sion of  a  paiiy  who  ought  to  be  made  a  codefendant,  there  is  a 
material  distinction  between  this  case,  and  that  of  coplaintiffs. 


(o)  4  East,  144.  shew  when  the  action  should  be  joint 

(J>)  1  Sauml.  153.  n.  1.  29t.  b.  n.  4.  or  several.    To  state  all  the  cases  up- 

(q)  1  Saund.  291.  n.  3.  Styles,  50.  on  this  subject,  would  be  to  investi- 
6  T.  R.  305.  2  T.  B.  477,  8.  See  the  gate  the  nature  and  properties  of  con- 
form, vol.  2.  47.  tracts,  a  pursuit  foreign  to  this  trea- 

(r)  Comb.  383.    5  Esp.  Rep.  32.    2  tisc.    As  to  when  a  contract  is  joint 

T.  R.  479.    Vin.  Abr.   Partner,  D.  and  when  several,  see  Bac  Abr.  tit. 
ace.     6  T.  R.  365.      2  Mod.  280.  ^Obligation,  vol.  5.  D.  4.  &  vol.  7.  Obli- 

contr.  gation,  Bl.  And  as  to  what  constitutes 

(*)  1  H.  Bl.  236.  a  partnership,  ace  1  H.  Bl.  37.    2  H. 

(0  Palmer,  283.    2  Vin.  Abr.  66, 7.  Bl.  236.    4  T.  R.  720.  4  East,  144. 

8  Saund.  182.  n.  1.    Cro.  Jac.  411.  (w)  Vin.  Abr.  tit  Actions,  Joinder, 

(u)  7  T.  R.  352.    2  Saund.  61.  h.  n.  D.   d.    Parceners.    R.    T.    Hardw. 

2.     These  instances  will  suffice  to  398,9. 
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•  We  have  seen  that  if  *  person  who  ought  to  join  as  plaintiff  be    -,/* 
omitted  and  the  objection  appear  upon  the  pleadings,  the  de- 
fendant may  demur,  move  in  arrest  of  judgment,  or  bring  a  writ 

of  error;  or  if  the  objection  do  not  appear  en  the  pleadings,  the 
plaintiff,  except  in  the  case  of  co-executors  or  co-administra- 
tors, will  be  nonsuited^x)  But  in  the  case  of  defendants,  if  a 
party  be  omitted,  whether  he  be  sued  upon  a  personal  contract, 
or  as  pernor  of  the  profits  of  a  real  estate,  as  indebt  for  a  rent- 
eharge,(y)  the  objection  can  only  be  taken  by  plea  in  abatement 
verified  by  affidavit^)  unless  it  appear  on  the  face  of  the  decla- 
ration* or  seme  other  pleading  of  the  plaintiff,  that  the  party 
omitted  is  still  livings  as  well  as  that  he  jointly  contracted,  in 

*  which  case  the  defendant  may  demur,  or  move  in  arrest  of  judg- 
ment, or  sustain  a  *writ  of  error .(c)  There  is,  however,  this  ob-  #30 
jection  in  the  case  of  a  joint  contract  to  the  non-joinderof  one  or 

more  of  the  several  parties  liable  ;  that  if  judgment  be  obtain- 
ed against  one,  in  a  separate  action  against  him  on  such  con- 
tract, the  plaintiff  cannot  afterwards  proceed  against  the  parties 
omitted,  and  consequently  loses  their  security .(6) 

When  the  contract  is  several,  as  well  as  joint,  the  plaintiff  is 
at  liberty  to  proceed  against  the  parties  jointly,  or  each  sepa- 
rately, though  their  interest  be  joint.(c)  But  if  there  be  more 
than  two  parties  to  a  joint  and  several  contract,  as  where  three 
obligors  are  jointly  and  severally  bound,  the  plaintiff  must 
either  sue  them  all  jointly,  or  each  of  them  separately,^) 
though  if  two  only  be  improperly  sued,  the  objection  must  be 
taken  by  pica  in  abatement ;(? )  and  where  parlies  are  sued  se- 
parately, the  breach  may  be  assigned  in  both^/)  and  a  reco- 
very, and  execution  against  the  body  of  one,  producing  no  ac- 


(jc)  Ante,  7.  and  note  g.  313.    6  East,  85.     1  Saund.  235.  a.  n. 

(y)  1  Saund.  284.  n.  4.  8.     But  this  seems  an  exception. 

(r)  1  Saund.  15k  n.  1.  291.  b.  n.  4.        (A)  Cro.  Jac.   73,    4.     Com.   Dig. 
fee.     5T.R.651.     1  East,  20.    4T.    Action,  K.  4. 
R.  725.    2B1.R.  947.  (c)   I  Saund.   153.  n.  1.    2  Burr. 

(a)  1  Saund.  291.  b.  &c.  n.  4.  14ttfcjl2W-     P«>ph.  161. 
a.  1.     1  B.  &  P.  73.     7  T.  R.  59G,  7^  (J)  3  T.  R.  782.    Bac.  Abr.  Obli- 
In  general  a  person  is  presumed  to  be    gation,  D.  4.     1  Saund.  291.  e.  2  Yin 
liring  until  it  be  proved  that  he  is    Abr.  G8.  pi.  7. 
dead,  unless  several  years  have  elap-        (<?)  1  Saund.  291.  e. 
ted  since  he  was  beard  of,  2  East,        (/)  1  Str.  553.    2  Burr.  119 
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tual  satisfaction,  will  be  no  bar  to  an  action  against  the  other  :(£} 
and  when  the  contract  is  joint  and  several,  and  the  debt  or  de- 
mand considerable,  it  is  most  advisable  to  proceed  separately ; 
for  if  all  the  parties  be  joined,  and  one  of  them  die  after  judg- 
ment, and  before  ^execution,  the  remedy  at  law  against  the  as- 
sets of  the  deceased  is  determined  ;(A)  and  in  the  case  of  the 
death  of  a  surety,  even  a  court  of  equity  will  not  in  all  cases  re- 
lieve ;(«)  whereas,  if  the  plaintiff  proceed  separately,  the  exe- 
cutor of  the  deceased,  as  well  as  the  survivor,  severally  con- 
tinue Iiab!e.(£) 

It  has  already  been  observed  that  at  law  as  well  as  in  equity, 
the  courts  will  not  take  cognizance  of  distinct  and  separate 
'  claims  or  liabilities  of  different  person*  in  one  suit,  though 
standing  in  the  same  relative  situations ;(/)  and  therefore  in  an 
action  ex  contractu  against  several,  it  must  appear  on  the  fee* 
of  the  pleadings,  that  their  contract  was  joint,  and  that  feet 
must  also  be  proved  on  the  trial  ;l and  if  too  many  persons  be 
made  defendants,  and  the  objection  appear  on  the  pleadings, 
either  of  the  defendants  may  demur,  move  in  arrest  of  judg- 
ment^™) or  support  a  writ  of  error ;  and  if  the  objection  do 
not  appear  upon  the  pleadings,  the  plaintiff  may  be  nonsuited 
upon  the  trial,  if  he  fail  in  proving  a  joint  contract :(»)  for 
though  in  actions  in  form  ex  delicto,  as  in  trespass  or  case,  one 
defendant  may  be  found  guihy,  and  the  other  acquitted ;  yet  in 
covenant,  debt,  or  other  action  inform  ex  contractu,  a  verdict  or 
judgment  cannot  in  general  be  given  in  a  joint  action,  against 
one  defendant  without  the  other  ;(o)  and  therefore  in  an  action 
of  assum/isic  against  three,  two  only  of  whom  were  liable  to  be 
sued,  *and  the  party  not  liable,  together  with  one  of  those  who 
was  liable,  suffered  judgment  by  default,  and  the  other  party 
pleaded  the  general  issue,  a  verdict  was  found  for  the  defend- 
ants on  the  ground  that  the  plaintiff  having  declared  as  upon  a 
promise  by  three  defendants,  consequently  to  entitle  himself  to 


(£■)  Cro.  .Tac.  74.     5  Co.  86.    3J^^fc)  2  Burr.  1 190. 


Mod.  87.    2  Show.  494. 

(k)  Com.  Dig.  Action,  K.  4.  Bac. 
Abr.  Obligation,  D.  4.  vol.  5.  h  vol.  7. 
tit.  Obligation,  B. 

(0  M.  ibid.  3  Vez.  J.  399.  2  Vez. 
8. 106, 171. 


(/)  Ante,  8.    1  East,  226,  7. 

(m)  7  T.  R.  352. 

(n)  1  East,  52.  t  Lev.  63. 1  Esp 
Rep.  363.  '  Bull.  K.  P.  129.  1  H.  Bt 
37. 

(o)  1  Lev.  63. 
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recover,  he  should  have  proved  a  promise,  either  express  or  j^J^^ 
implied^  binding  ail  the  three  :(/*)  and  where  the  plaintiff  de- 
clared on  a  joint  and  several  promissory  note,  against  all  the 
makers  jointly,  and  one  of  them  by  his  plea,  admitted  his  hand- 
writing to  the  note,  but  the  other  defendants  pleaded  non  a*- 
*ump9ity  the  plaintiff  was  nonsuited  for  not  proving  the  hand- 
writing of  the  defendant,  who  by  his  plea  had  so  admitted  it ;(?) 
and  though  a  contract  be  proved  to  have  been  in  fact  made  by 
all  the  defendants,  yet  if  in  point  of  law  h  is  not  obligatory  either 
on  the  ground  of  infancy,  coverture,  &c  at  the  time  it  was 
entered  into,  the  plaintiff  would  be  nonsuited,(r)  and  having 
commenced  his  action  against  too  many  parties,  he  could  not 
avoid  the  objection  by  entering  a  nolle  prosequi  as  to  the  infant 
or  feme  covert^s)  but  must  discontinue  and  commence  a  fresh 
action,  omitting  such  parties,  and  in  which,  should  the  de- 
fendants plead  the  non-joinder  of  the  infant,  or  feme  covert 
in  abatement,  the  plaintiff  may  reply  the  infancy  or  coverture  .(<) 
But  when  one  of  the  defendants  is  discharged  from  lia- 
bility by  matter  subsequent  to  the  making  *of  the  contract,  *  53 
as  by  his  bankruptcy  and  certificate,  the  failure  on  the 
trial  as  to  him  on  such  ground  does  not  preclude  the  plain* 
tiff  from  recovering  against  the  other  parties,  and  should 
he  plead  his  certificate,  a  nolle  prosequi  as  to  him  may 
be  entered  :(«)  and  in  debt  on  a  penal  statute  at  the  suit  of  a 
common  informer,  or  of  the  party  aggrieved,  for  an  offence 
which  may  be  committed  by  several  jointly,  the  plaintiff  will 
succeed  if  he  prove  either  of  the  defendants  to  be  liable,  for 
in  this  case  the  action,  though  in  form  ex  contractu,  is  founded 
upon  a  tort  ;(w)  so  against  executors,  though  the  plaintiff  may 
foil  as  to  one,  on  the  plea  of  fxlene  administravit,  he  may  re- 
cover against  the  other,  and  the  defendant  who  is  acquitted,  is 
not  even  entitled  to  costs.(jr) 


(/>)  t  East,  52.    3  T.  R.  6G2.^B  (/)  3  Esp.  Rep.  76.    Tin.  Abr.  tit 
Lev.  63.  Actions,  Joinder,  D.  d~  pi.  8. 

(q)  1  Esp.  Rep.  135.  (tf)  1  Wils.  89.    1  Saund.  307.  a.b- 

(r)  3  E*p.  Rep.  76.    Vin.  Abr.  Ae-    3  Esp.  Rep.  77. 
lion,  D.  (I.  pi.  8.  (w)  Carth.  361.     2  East,  569.      1 

(*)3  Esp.  Rep.  76.    1  Wils.  89.    New  Rep.  945.    3  East,  62. 
Tidd's  Prac  631.  (x)  Tidd's  Prac.    3d  edit  901.    1 

Saund.  207.  a.  b. 
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//.  As  the  consequences  of  the  joinder  of  loo  many  defendants, 

Jkfei     ntt.    jn  an  actjon  |n  fo^^  ex  e(mtraetUy  are  in  general  so  important, 

it  is  advisable  in  cases  of  doubt  as  to  the  proper  parties  to  be 
made  defendants,  to  frame  the  declaration,  when  practicable, 
in  case,  in  which  form  of  action,  as  we  shall  hereafter  see,  the 
joinder  of  too  many  defendants,  though  for  the  breach  of  a 
contract,  is  hi  general  no  ground  of  objection  :(y)  or  if  the 
plaintiff  be  compellable  to  declare  in  an  action  in  form  ex  con- 
tractu^ it  is  most  advisable,  in  such  case  of  doubt,  to  proceed 
only  against  those  defendants  who  are  certainly  liable,  in  which 
case  we  have  seen  the  non-joinder  can  only  be  taken  advantage 
*  34  of  by  a  plea  in  abatement.(z)     *On  process  by  bill  or  latitat  in 

K.  B.  or  on  common  process  in  C.  P.  not  bailable,  the  writ  may- 
lie  against  four  defendants,  and  the  plaintiff  may  declare  and 
proceed  against  each   separately,^)  but  on   bailable  process 
against  several,  the  declaration  must  be  against  all.(6) 
Ally.  In  case       In  general  in  the  case  of  a  mere  personal  contract,  the  action 
credit"^*?    *°r  ^1C  breach  of  it  cannot  be  brought  against  a  person  to  whom 
of  covenants   roe  contracting  party  has  assigned  his  interest,  and  the  original 

jrunnmg  with  or/  o  « 

tad,  &c.  party  alone  can  be  sued :  thus  if  one  demise  cattle  or  goods, 
and  the  lessee  covenant  for  himself  and  his  assigns,  at  the  end 
of  the  term  to  deliver  such  cattle  or  goods,  and  the  lessee  as- 
sign the  cattle,  &c.  this  covenant  will  not  bind  the  assignee,  for 
it  is  merely  a  thing  in  action  in  the  personalty,  and  wants  such 
privity  as  exists  between  the  lessor  and  lessee  of  lands  in  re- 
spect of  the  reversion  ;(c)  and  if  two  partners  dissolve  their 
partnership,  and  one  of  them  covenant  with  the  other  that  he 
will  pay  all  the  debts,  a  creditor  must  nevertheless  sue  both. 
There  may,  however,  in  some  cases,  be  a  change  of  credit, 
by.  agreement  between  the  parties,  so  as  to  transfer  the  liability 
of  the  original  contracting  party  to  another,  or  to  one  only  of 
the  original  parties  ;(</)  thus  in  the  case  of  a  tenancy  from  year 
to  year,  if  the  landlord  accept  another  person  as  tenant  in  the 
room  of  the  former  tenant,  without  any  surrender  in  writing, 


\y)  SEast,  62.  (o)  3  Wils.  27.    4  T.  11.  720.  726. 

(z)  Ante,  29.  (d)  1  New  Rep.  124.  131.    4  Esp. 

(a)    4 East,  589.      1  B.  &  P.  49.    Rep.  91,2.    5  Esp.  Rep.  122.    ST.  H, 
Tidd's  Prac.  80.  451.   3  Eart,  147. 

(A)  Id.  ibid.     5  T.  R.  722.  Tidd'a 
Prac.  164. 
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such  acceptance  may  be  a  dispensation  of  my  notice  to  quit,         // 
and  the  original  tenant  may  *bc  discharged  ;(<?)  and  where  two  41  35 

partners  ga?e  a  joint  bill  of  exchange  for  a  partnership  de- 
mand, and  when  the  bill  became  due,  the  holder  took  the  se- 
parate bill  of  one,  it  was  decided  that  the  other  was  thereby 
discharged.(/)  So  if  one  take  the  security  of  the  agent  of 
the  principal,  with  whom  he  dealt  unknown  to  the  principal, 
and  give  the  agent  a  receipt  as  for  the  money  due  from  the 
principal,  in  consequence  of  which*  the  principal  deals  differ- 
ently with  his  agent  on  the  faith  of  such  receipt,  the  principal 
is  discharged,  although  the  security  fail,  though  if  the  princi- 
pal were  not  prejudiced,  he  would  not  be  discharged^  £-) 
But  where  one  of  three  joint  covenantors  gave  a  bill  of  ex- 
change as  a  collateral  security,  not  accepted  in  satisfaction  of 
the  debt,  the  judgment  recovered  on  the  bill  was  decided  to  be 
no  bar  to  an  action  of  covenant  against  the  three. (A)  The 
consignor  of  goods  may  be  primarily  liable  for  the  freight,  but 
the  consignee,  if  he  accept  the  goods  in  pursuance  of  the  usual 
bill  of  lading,  may  be  sued  for  the  same,  unless  it  be  known  to 
the  master  of  the  ship,  that  he  acted  only  as  agent  for  the  con- 
signor.^') 

Upon  a  covenant  running  with  the  land  which  must  concern 
real  property,  or  the  estate  therein,^)  the  assignee  of  the 
lessee  is  liable  to  an  action  for  a  breach  of  covenant  after  the 
assignment  of  the  estate  to  him,(/)  and  though  he  have  not 
taken  possession  ;(m)  but  his  liability  ceases  when  he  assigns  $  35 

his  interest,  though  even  purposely  to  an  insolvent  person. (n) 
And  if  the  covenant  be  merely  collateral  and  personal,  an  as- 
signee is  not  in  any  case  liable,  and  the  lessee  alone  can  be 
sued.(o) 


(e)  2  Eap.  Rep.  505.  (/)  Bae.  Abr.  tit  Covenant,  E.  34. 

(/)    4Esp.  Rep.  91,  2.      5  Esp.  3  Wils.  25.    2  Sauod.  804.  n.  IS. 

Hep.  122  («)  Woodfall,   L.  k  T.  2d  edit 

.(£)  3  East,  147.    8  T.  R.  451.  gf£     7  T.  R.  312.     dec.  Doug.  438. 

(A)  3  East,  221.    ST.  R.  451.  Wf. 

(»)   Abbott,  1st  edit.  229.     1  East,  (n)    I  B.  fc  P.  21.      Sac  Abr.  tit. 

507.  Covenant,  E.  4. 

{h)  3  Wils.  29.    2  H.  Bl.  133.  (o)    Bao.  Abr.  tit  Covenant,  E.  3, 

4.    3  Wils.  25.    b  Saund.  304.  o.  12. 

Vol.  i  [  4  ] 
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U  When  tliere  is  an  exftress  covenant  in  a  lease  to  pay  rent  or 

perform  aiiy  other  actf  the  original  lessee,  and  his  personal  re- 
presentatives having  assets,  are  liable  to  an  action  of  ccrvenant 
during  the  lease,  notwithstanding  before  the  breach  complained 
.  of,  the  interest  in  the  lease  may  have  been  assigned,  and 
though  the  lessee  may  have  become  bankrupt,  or  an  insolvent 
debtor,  of  the  lessor,  or  the  assignee  of  the  reversion  may 
have  accepted  rent  of  the  assignee. (/0  But  an  action  cannot 
be  supported  against  those  parties  for  a  breach  of  a  covenant 
imjilicd  by  law,  committed  after  acceptance  of  rent  from  the 
assignee  ;(</)  nor  can  the  lessor  after  such  acceptance  of  the 
assignee,  maintain  an  action  of  debt  aguinst  the  lessee  or  his 
representatives  even  upon  an  express  covenant. (r) 

An  under  Lessee  who  has.  not  the  whole  of  the  lessee's  inte- 
rest assigned  to  him,  cannot  be  sued  by  the  original  lessor,  for 
any  breach  of  covenant  contained  in  the  original  leases,  though 
for  voluntary  and  not  mere  permissive  waste,  he  would  be  lia- 
ble to  an  action  on  the  case.O) 
*   37  *ln  tne  casc  of  a  joint  contract,  if  one  of  the  parties  die, 

4thly.   When  his  executor  or  administrator  is  at  law  discharged  from  liability* 
one  of  several  #  "  * 

obligors,  fccc.  and  the  survivor  alone  can  be  sued,(u)  and  if  the  executor  be 

is  dead. 

sued,  he  may  either  plead  the  survivorship  in  bar,  or  give  it  in 
evidence  under  the  general  issue  ;(w)  but  in  equity  the  exe- 
cutor of  the  deceased  party  is  liable,  unless  in  some  instances 
of  a  surety  :(x)  and  if  the  contract  were  several^  or  joint  and 
several,  the  executor  of  the  deceased  may  be  sued  at  law  in  a 
separate  action,^)  but  he  cannot  be  sued  jointly  with  the 
survivor,  because  one  is  to  be  charged  de  boms  testatorU, 
and  the  other  d(,\  bonis  firoJiriU*{z)  It  is  usual  though  not  ne- 
cessary to  declare  against  the  survivor  as  such,  noticing  the 
death  of   lus   co-obligee  or  copartner  ;(a)  and  in  an  action 


(p)  1  S«md.24l.  n.  5.    1T.R.  92.  D.  4.     Yin.  Abr.  Obligation,  P.  30- 

7  T.  R.  345.      H.  HI.  4S3.    4T.R.  Carth.  105.    2  Burr.  1196. 

94.  100.       ttac.  Abr.  tit.  Covenant,  (w)  5  East,  261. 

E.  4.                                                v^J|  (jc)  Bac.  Abr.  Obligation,  vol.  7.  2 

(©)  I  Saund.  241.  b.     4  T.  H.4£  Vera.  277.     3  Yes.  J.  399.     2  Ve*. 

lttd.447.    Sir  W.  Jones,  223.    Cro.  106. 

Jac.  5*23.  (if)  2  Burr.  1190. 

.  (r)  1  T.  R.  92.    1  Saund.  241.  n.  5.  (x)   Carth.    171.      2  Lev.  228.    8 

(*)  Holford  &  Hatch,  Doug.  183.  Vin.  Abr.  67.  70. 

(0  2  Bl.  Rep.  1111.  (a)  Ante,  12.    1  Saund.  154. 

(w)    Bae.  Abr.  Obligation,  to].  5. 
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against  such  survivor,  a  demand  may  be  included,  though  it  //• 

became  due  from  him  since  the  death  of  his  partner  ;(b)  and 
when  the  survivor  is  sued  for  his  own  separate  debt,  he  may 
set  off  a  demand  due  to  him  as  surviving-  partner. (c) 

When  the  contracting  party  is  dead,  his  executor  or  admi-  5tMy.   In  the 
matratory  or  in  a  case  of  a  joint  contract,  the  executor  or  ad-  torg    OP    ^ 
ministrator  of  the  survivor,  is  the  party  to  be  made  defendant ;  Jj"j,,rt™!iW3L 
and  covenant  lies  against  executors  in  every  case,  though  they  vueea. 
be  not  named,  unless  it  be  a  covenant  to  *be  performed  by  the  *  38 

testator  in  person,  and  which  consequently  the  executor  could 
not  perform. (d)  If  a  person  intermeddle  as  executor  with  the 
estate  of  the  deceased,  he  may  in  general  be  sued  as  executor 
de  son  tort,  although  there  be  a  lawful  executor,  W  and  in 
such  case  he  is  uniformly  declared  against  as  if  he  were  a  law- 
ful executor,  though  the  party  died  intestate,  and  he  may  be 
joined  in  the  same  action  with  the  lawful  executor,  though  not 
with  the  lawful  administrator :(/)  and  if  a  stranger  take  away 
the  goods  of  the  deceased,  if  there  be  no  lawful  executor,  he 
also  is  liable  to  be  Sued  as  executor  de  eon  tort,  though  he  claim 
them  as  his  own  ;(g)  but  if  there  be  a  lawful  executor  or  ad- 
ministrator,  the  stranger  cannot  be  sued  as  executor  de  son 
tort  ;(h)  and  a  person  cannot  ever  be  sued  as  administrator  de 
eon  tort. 

If  there  be  several  executors,  they  should  all  be  sued,  in 
case  they  have  all  administered,  or  the  defendant  may  plead  the 
non-joinder  in  abatement ;  but  if  one  have  not  administered, 
or  if  no  assets  have  come  to  his  hands,  he  may  be  omitted  :  (/) 
though  as  the  plaintiff  will  succeed  if  he  recover  against  any 
one  of  the  defendants,  and  as  the  defendant  who  obtains  a  ver- 
dict, will  not  be  entitled  to  his  costs,(£)  and  as  it  may  be  ad- 
visable to  take  judgment  of  assets  quandoy  8cc.  against  such 
defendant,  should  he  plead  filene  adminietravit^  therefore  it  is 


(o)  Q  T.  R.  476.     6  T.  R.  582.  vol.  (f)  5  Co.  33.  b. 

2.  47.  fee.  ,     (A)  5  Co.  34.  a. 

(c)  5T.R.  493.    lEsp.  Rep.47.  *(i)  Toller,    367.    As  to  plaintiffs 

(d)  3  Wih.  29.  executors,  ante,  13.  . 

(e)  5  Co.  34.  a.  (*)  Tidd,  901.      1  Saund.  207.  a. 
(/)  1  Saund.  265.  n.  2.    Cora.  Dig.  Ante,  33. 

tit  Administrator,  C.  3.       Toller, 
369. 
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11  in  general,  advisable  to  join  all  the  'defendants  who  may  be 
Defendants.  Dame(j  as  executors  or  administrators  in  the  will  or  letters  of 
administration.  If  a  married  woman  be  executrix,  the  husband 
must  be  joined  in  the  action ;(/)  and  an  infant  sole  executor 
cannot  be  sued  till  he  be  of  age,(m)  nor  can  an  executor  be 
sued  as  such  for  money  lent  to  him,(»)  or  upon  a  penal  sta- 
tute.^) 

If  the  contract  were  under  seal  or  of  record,  the  heir  of 
the  party  contracting  is  liable  to  an  action  for  the  breach  of  it, 
when  expressly  named  in  the  contract,  provided  he  have  legal 
assets  by  descent  from  the  obligor.(^)  •  And  if  there  be  a  rfr- 
visec)  (otherwise  than  for  the  payment  of  debts,  or  in  pursuance 
of  a  marriage  contract  entered  into  before  marriage,)  he  may 
be  sued  in  an  action  of  debt>  for  the  breach  of  a  contract  of  the 
testator  under  seal  or  of  record,  but  the  heir  must  be  joined  in 
the  action ;  and  an  action  of  covenant  cannot  in  any  case  be  sup- 
ported against  a  devisee,  for  a  breach  of  contract  in  the  time  of 
the  testator  ;{q)  and  though  the  devisee  be  an  infant,  he  cannot 
pray  the  parol  to  demur  by  reason  of  his  nonage,  such  privilege 

• 

being  confined  to  an  infant  heir.(r)  But  an  equity  of  redemp- 
tion is  not  assets  at  law,  in  respect  of  which  an  heir  or  devisee 
is  chargeable,  but  the  creditor  must  proceed  in  a  court  of  equi- 
ty.(*)  An  heir  or  devisee  having  a  legal  estate,  are  liable  to  an 
*  AH  action  *for  the  breach  of  a  covenant  running  with  the  land  com- 

mitted in  their  own  time.  If  there  be  several  heirs,  as  in  the 
case  of  gavel- kind,  or  of  parceners,  they  should  ail  be  joined, 
or  the  defendant  may  plead  in  abatement  ;(0  and  a  devisee  must 
be  sued  with  the  heir  jointly,  at  law  as  well  as  in  equity ;(«) 


(/)    Cro.  Jao.  519.  145.      Toller,  (?)  3  and  4  Wm.  and  Mary,  c.  14. 

367.    Post,  43.  Bac.  Abr.  tit.  Heir  and  Ancestor,  F. 

(m)     38  Geo.  III.    o.  87.     Toller,  1  P.  Wms.  99.    7  East,  128. 

367.  (r)  4  East,  485. 

(n)  1  H.  Bl.  109".  (s)  See  post,  toI.  2. 159.  n.  -vr.    2 

(o)   Carth.  361.     Cro.    Eliz.  766.  Saund.  7.  n.  4. 

Com.  Dig.  tit.  Administrator,  B.  15.  (0  2  Vin.  Abr.  67.    Com.  Dig.  tit 

ip)  Bae-  Abr.  tit.  Heir  and  Anees-  Abatement,  F.  9. 

tor,  F.    2  Saund.  136.    Plowd.  43&.  (»)  2  Saund.  7.  n.  4.    Bac.  Abr- 

441.    2  Saund.  7.  n.  4.  Heir.    Vin.  Abr.  Heir,  Z.  d.    Vol.  % 

1C1.  n.  b. 
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though  an  executor  cannot  in  any  case  be  sued  jointly  with  the    wytJ^tmim 
heir.(w) 

When  the  contracting  party  has  become  a  bankrupt,  and  has  6th,y   *»  ** 

.  «•»  «  bank- 

obtained  his  certificate)  he  is  in  general  discharged  from  all  ruptcy. 

debts  due  at  the  time  of  the  act  of  bankruptcy ,(jr)  and  by  a 
recent  statute,(i/)  from  debts  due,  at  the  time  of  the  commission ; 
and  a  certificate  of  discharge  obtained  in  a  foreign  country,  is  a 
bar  to  an  action  on  a  contract  made  tkere.(z)  But  if  the  debt  be 
not  then  due,  or  not  provable  under  the  commission,  or  be  con- 
tingent, the  bankrupt  is  not  discharged  ;(a)  and  as  tre  have  al- 
ready seen,  a  lessee  is  liable  for  rent,  or  other  breach  of  cove- 
nant committed  after  his  bankruptcy,  notwithstanding  he  may 
hare  obtained  his  certificate^  ft)  And  when  a  debt  is  barred  by 
the  certificate,  if  the  bankrupt  afterwards  promise  to  pay  it,  he 
may  be  sued ;  and  it  is  sufficient  in  such  case  to  declare  upon 
the  original  consideration  ;(r)  and  when  a  party  becomes  bank- 
rupt after  a  prior  bankruptcy  or  composition  with  his  creditors, 
*if  the  estate  under  the  last  commission  will  not  pay  15*.  in  the  #4.1 

pound,  the  bankrupt  may  be  sued  in  respect  of  his  future  effects, 
though  his  person  will  be  protected  by  his  certificate  under  the 
last  bankruptcy  ;(<f)  and  in  cases  where  the  plaintiff  has  an  elec- 
tion to  declare  as  for  a  tort,  the  bankrupt  is  still  liable. (>)  Where 
there  are  several  contracting  parties,  and  one  of  them  has  be- 
come bankrupt,  and  has  obtained  his  certificate,  the  action  should 
be  brought  against  the  solvent  partner ;  though  if  it  be  com* 
menced  against  the  two,  and  one  of  them  plead  his  certificate  in 
bar,  a  nolle  prosequi  may  be  entered ;(/)  and  if  the  bankrupt 
have  not  obtained  his  certificate  he  should  be  joined.  The  as- 
signees  of  a  bankrupt  are  not  personally  liable  to  be  sued  by  any 
creditor,  even  in  respect  of  the  effects  in  their  hands,  but  he  must 
prove  his  debt,  and  accept  the  dividend  payable  to  him  ;  though 


(w)  18  Edw.  III.  4.    Com.  Dig.  (b)  I  Saand.  241.  n.  5.    Ante,  S6. 

Abatement,  F.  10.    Vin.  Abr.  Ac-  (c)  Peake,  C.  N.  P.   68.    Cowp. 

turns,  C.  d.  pi.  S.  5^4,    2  H.  Bl.  116.    3  B.  fc  P.  250.  in 

(x)  5  Geo.  II.  o.  30.  a.  7.    2  B.  k  notes. 

P.  1.    8  T.  R.  3S6.  (rf)  5  Goo.  II.  e,  30.  s.  9.     i  B.  & 

(jj)  46  Geo.  III.  e.  135.  s.  2.  and  4.  P.  467. 

(z)  5  East,  134.  (e)  Cullen,  102,  3.  391,  2.    6T.  R. 

(a)  Id.  ibid.    CuHen,   74.    4  East,  695. 

435,  (/)  1  Wils.  to 
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_  .  &  after  a  dividend  has  been  declared,  an  action  may  be  maintained 

against  the  assignees  for  the  creditor's  share,  as  money  had  and 
received  by  them  for  his  use  ;(g)  nor  can  assignees  be  sued  as 
such  for  goods  sold  to  them  :(h)  and  in  the  case  of  a  covenant 
running  with  the  land,  if  the  assignees  of  a  lessee  do  not  take 
possession  of  the  estate,  they  will  hot  be  liable  to  the  perform- 
ance of  the  covenants,(i)  and  if  they  take  possession,  they  may 
nevertheless  discharge  themselves  from  future  liability  by  as- 
signing their  interest  in  the  premises  even  to  a  pauper  ;(k)  and 

*  42  ve  have  seen  *that  a  bankrupt  cannot  maintain  an  action  against 

his  assignees,  for  his  allowance  under  the  statute  5  Geo.  II.  c. 
30.(0  An  assignee  however  who  is  removed,  and  has  assigned 
his  interest  to  his  co-assignees,  may  be  sued  by  them.(m) 

7thly.  In  the       As  fer  as  regards  the  person-  of  an  insolvent  debtor,  he  is  by 

case  of  an  in-      ... 

solvent  debt-    his  discharge  under  the  respective  insolvent  debtors  acts  pro- 
Qr>  tected  from  liability  as  to  all  debts  due  or  growing  due  on  the 

days  mentioned  in  the  respective  acts  \{n)  but  he  may  be  sued 
s  in  respect  of  any  effects  acquired   by  him   since  his  dis„- 
charge.(o)     Where  a  person  has  been  discharged  under  the 
Lord's  acty  an  action  of  debt  on  the  judgment  obtained  against 
him  cannot  in  general  be  supported,  but  execution  must  be 
issued.(yi)    If  however  in  either  of  these  cases  the  debtor,  af- 
ter his  discharge,  promise  to  pay  the  debt,  he  may  be  sued  and 
taken  in  execution  upon  such  new  contract,  as  in  the  case  of  a 
bankrupt.  (7) 
StMy.  In  ease       In  general  *feme  covert  cannot  be  sued  alone  at  law  ;(r)  and 
or  marriage.     when  a  jcmc  80ig  wh0  j,as  entered  into  a  contract  marries,(«) 

and  the  husband  and  wife  must  in  general  be  jointly  sued, 
though  the  husband  state  an  account,  and  expressly  promise  to 


($•)  Doug.  407.  (0)  6  T.  R.  366.    8  East,  55.    44 

(A)  Covp.  134,  5.  Geo.  III.  e.  108.  s.  63. 

(1)  7  East,  335,  6.    Pcakc,  C.  N.  (/>)  32  Geo.  II.  e.  38.  t.  SO. 

P.  238.    Esp.  Rep.  233.    2  H.  B.  329.  (?)  Ante,  40. 

(*)  1  B.  k  P.  21.  (r)  2  B.  &  P.  105.    4  T.  R',-363. 

(/)  1  Esp.  Rep.  396.  0)  A  marriage  in  fact  though  not 

(w)  Peake,  C.  N.  P.  213.  strictly  legal,  U  sufficient  for  this  pur- 

,  (n)  41  Geo.  ID.  c  70.  a.  34.  38.    44  pose,  Audr.  227,  8.    Ante,  17.  n>  <j. 

Geo.  III.  c.  108.  a.  63.    2  East,  148. 

*B.  fcP.394.    8T.R.49. 


IN  FOR&  EX  CONTRACTU.  42 

pay  thp  debt  or  perform  the  contract.(')    But  if  he  in  respect         it 
of  some  new  consideration,  as  for  forbearance,  &c.  expressly       /*»«»«*». 
undertake  to  pay  the  *debt,  or  perform  the  contract  of  the/em?,  *  43 

he  may  be  sued  alone  on  such  undertaking. («)  And  when 
rent  becomes  due,  or  there  is  a  breach  of  covenant  during  co- 
verture upon  a  lease  to  the  feme  whilst  sole,  the  action  may  be 
sued  against  both,  or  against  the  husband  alone  ;(w)  but  the 
feme  can  in  no  case  be  sued  upon  a  mere  personal  contract 
made  during  coverture,(x)  though,  after  the  death  of  the  hus- 
band, she  expressly  promise  to  perform  it  ;(y)  but  covenant  on 
the  warranty  in  a  fine,  or  on  a  covenant  running  with  the  laikl 
of  the  wife  demised  by  her  during  the  coverture,  may  be  sup- 
ported against  her  ;(z)  and  it  is  said  that  upon  a  lease  to  the 
husband  and  wife  for  her  benefit,  the  action  may  be  against 
both. (a)  And  if  the  husband  be  civititer  mortuusy  or  even 
transported  for  a  term  of  years,  the  wife  may  be  sued  alone 
upon  a  contract  made  by  her  during  that  tixne.(6)  In  the  case 
of  a  feme  covert  executrix  or  administratrix,  she  must  be  join- 
ed with  the  husband  in  an  action  on  any  personal  contract  of 
the  deceased  ;(c)  but  for  rent  due  during  the  coverture  on  a  lease 
which  the  wife  has  as  executrix,  the  husband  may  be  sued 
alone. (<f) 

When  the  husband  survives,  he  is  not  liable  to  be  sued  in 
that  character  for  any  contract  of  the  feme  made  before  the 
coverture,   unless  judgment  *had  been  obtained  against  him  *    ** 

and  his  wife  before  her  death,  and  if  she  die  before  judgment 
the  suit  will  abate  ,(e)  but  if  the  husband  neglect  during  her 
/life,  to  reduce  her  chose*  in  action  into  possession,  the  creditor 


(t)  7  T*  R.  348.    ABcrn,  7%     X  (a)  1  Roll.  Abr.  34.  54. 81.  50.  Bac. 

Keb.  281.    2  T.  K.  480.    3  Mod.  186.  Abr.  Bar.  k  Feme,  L. 

Bac  Abr.  Bar.  &  Feme,  L.  (A)  IB.  aP.  358.  n.  f.    Co.  Lilt 

(w)  Aileyn,  73.  133.  a.    2  B.  k  P.  105.    4  Esp.  Rep. 

(w)  6  Mod.  239.     1  Roll.  Abr.  348.  27,  8.    Selwyn,  N.  P.  238,  9.  310. 

pi.  45.  sm  Tnorap.  Ent.  117.    Com.  (c)  Cro.  Jac.  519.  145.     Ante,  39. 

Dig.  B&Wk  Feme,  Y.  Lf)  Com.  Dig.  Bar.  Sc  Feme,  Y. 

(x)  8  T.  R.  545.    2  B    fc  P    105.  T^mp.  Ent.  117. 

Palm.  312.  (?)  7  T.  R.  350.    Com.  Dig.  Bar.  fe 

(y)  1  Stra.  94,  5.  Feme,  2.  C.    3  Mod.   186.     R.  T 

40  2  Satfad.  180.  n.  9.  Talk.  173.    3  P.  Wms.  410. 
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11-  may  sue  her  administrator  for  debts  due  before  her  marriage ;(/) 

MWam9m  ^(1  for  rent  incurred  during  the  coverture,  or  upon  a  judg- 
ment obtained  against  husband  and  wife,  in  case  of  her  death, 
he  may  be  sued  alone^) 

In  case  the  wife  survive^  she  may  be  sued  upon  all  her  unsa- 
tisfied contracts  made  before  coverture  j(A)  but  the  bankruptcy 
and  certificate  of  the  husband  will  discharge  her  from  all  lia- 
bility to  satisfy  debts  which  could  have  been  proved  under  his' 
commission  ;  and  if  the  husband  and  wife  be  sued  jointly,  his 
bankruptcy  may  be  pleaded  in  bar.(i) 
4f  the  husband  be  sued  alone  upon  the  contract  of  his  wife 
before  coverture,  and  the  objection  appear  upon  the  face  of  the 
declaration,  the  defendant  may  demur,  move  in  arrest  of  judg- 
ment, or  bring  a  writ  of  error  ;(*}  and  if  the  contract  were 
misdescribed  as  being  that  of  the  husband,  the  plaintiff  would 
be  nonsuited.  But  if  the  wife  be  sued  alone  upon  her  contract 
before  marriage,  she  must  ^>lead  her  coverture  in  abatement, 
or  bring  error  coram  nobis,  and  the  coverture  in  such  case  can- 
not be  pleaded  in  bar  or  given  in  evidence  upon  the  trial  as  the 
*  45  *  *ground  of  nonsuit ;(/)  and  if  she  marry  pending  an  action 
against  her,  it  will  not  abate,  but  the  plaintiff  may  proceed  to 
'execution  without  noticing  the  husband.(ro)  But  if  a  feme  co- 
vert be  sued  upon  her  supposed  contract  made  during  cover- 
ture, she  may  in  general  plead  the  coverture  in  bar,  or  give  it 
in  evidence  under  the  general  issue,  even  in  the  case  of  a 
bond.(;i)  And  if  the  husband  and  wife  be  improperly  sued 
jointly  on  a  contract  after  marriage,  the  action  will  fail  as  to 
both.(o) 


(/)  3  P.  \Vm».  409.  R.  T.  Talb.        (/)  3  T.  11.  631.    2  Roll.  Rep.  S3. 

173.  Sty.  £80.    Bac  Abr.  Bar.  &  Feme,  L,. 

( jr)  s  Moil.  189.  n.  k.  6  Mod.  239.        \m)  2  Stm.  811.    4  East,  521.  Cro. 

Com.  Dig.  Bur.  &  Feme,  2.  B.  Jac.  323.    Bae.  Abr.  Abatement,  G. 

(A)  7  T.  R.  S50.  (n)  12  Mod.   101.     1  Salk.  7.    3 

(i)  t  R  Wim.  849.  «  Vcs.  181.    Keb.  228.    BulL  N.  P.  17*   2  Stm. 

Cullen,  592.  Jk       1104. 

(h)  7 T.  R.  348.  w           (0)  paim.  $\%    Ante,  31.  43. 
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//.  1AT  ACTIONS  IJST  FOHM  EX  DELICTO. 

The  rules  which  direct  who  are  to  be  the  parties  to  an  actioj 
inform  ex  delicto,  whether  as  plaintiffs  or  defendants,  may,  as 
in  actions  in  form  ex  contractu,  be  considered  with  reference, 
1st,  to  the  interest  of  the  plaintiff  in  the  matter  affected,  and, 
the  liability  of  the  defendant ;  2dly,  the  number  of  the  parties* 
and  who  must  or  may  join  or  be  joined ;  3dly,  where  thej 
has  been  an  assignment  of  interest,  Sec.  4thly,  in  the  case 
survivorship ;  5thly,  where  the  party  injured,  or  committing 
the  injury,  is  dead ;  6thiy,  in  the  case  of  bankruptcy  or  in- 
solvency ;  and  7thly,  in  that  of  marriage. 

The  action  for  a  tort,  must  in  general,  be  brought  in  the    l  Plaintiffs. 
name  of  the  party  whose  legal  right  has  *been  affected  ;(/0  let  Wltn  Ttm 

.  .  .       .  .  .    ,.      ferencetothe 

and  a  cestui  que  trust  or  other  person  having  only  an  equitable  interest  of  the 

interest,  cannot  in  general,  sue  in  the  courts  of  common  law,  p       ^    ^- 

against  his  trustee,  or  even  a  third  person,(?)  unless  in  cases 

where  the  action  is  against  a  wrong-doer,  and  for  an  injury  to 

the  actual  possession  of  the  cestui  que  truster)     Many  of  the 

rules  and  instances  which  have  been  stated  in  respect  to  the 

person  to  be  made  the  plaintiff  in  actions  in  form  ex  contractu 

here  also  govern  and  are  applicable. (#)     Actions  in  form  exde-  . 

licto  are  for  injuries  to  the  absolute  or  relative  rights  of  fier- 

sons,  or  to  personal  or  real  firofierty. 

The  action  for  an  injury  to  the  absolute  rights  of  persons,  as 
for  assaults,  batteries,  wounding,  injuries  to  the  health,  liberty 
and  reputation,  can  only  be  brought  in  the  name  of  the  party 
immediately  injured,  and  if  he  die,  the  remedy  determines.  ) 
With  respect  to  injuries  to  the  relative  rights  of  persons,  the  ' 
husband  may  sue  alone  for  injuries  which  have  occasioned  Joss 
or  deprivation  of  the  society  of  his  wife,  or  her  assistance  in 
his  dom^fic  affairs,  such  as  criminal  conversation,  or  violent 
battery  occasioning  an  illness  of  the  \jite  for  some  time,  or  ex- 


c, 


{p)  ST.  R.  330.  (r)  1  East,  244.    2  Saund.  47.  d. 

lq)    1  Saund.  on  U.  and  T.  223,   3.        (*)  Ante,  3  to  5. 
7T.  R.47. 

VOL.  I.  [  5  ] 
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I  Plaintiffs,  pense  in  her  cure ;  and  in  such  action  the  husband  may  include 
a  demand  in  trespass  or  case  for  an  injury  to  his  own  person, 
or  to  his  personal  or  real  property ;  but  if  the  battery  or  other 
act  were  not  sufficiently  injurious  to  prove  the  allegation  fier 
fuod  consortium  amisity  or  that  the  husband  was  put  to  expense, 

$   A*r  he  cannot  sue  alone,  but  the  action  must  be  in  the  *name  of 

.    "  the  husband  and  wife  for  her  personal  suffering,  and  in  which 

case  no  demand  for  an  injury  to  the  husband}  either  by  loss  of 
the  society  of  his  wife,  or  expense  in  her  cure,  injury  to  her 
paring  apparel,  or  other  cause  of  action,  in  which  the  hus- 
rand  alone  is  in  point  of  law  interested,  can  in  strictness  be  in- 
cluded.^) In  the  case  of  master  and  servant,  the  master  may 
sue  alone  for  the  battery,  or  debauching  of  his  servant,  though 
no  relation,  when  there  is  evidence  to  prove  a  consequent  loss 
of  service  ;(«)  but  if  there  be  no  evidence  of  such  loss  an  ac- 
tion cannot  be  supported  in  the  name  of  the  master,  but  the 
servant  must  sue  alone  for  the  battery  ;  or  where  there  was  a 
promise  of  marriage,  for  the  breach  of  such  promise.(w)  A 
parent  may  perhaps  sue  in  that  character  for  the  taking  away 
of  his  child,(x)  but  he  cannot  support  an  action  for  debauching 
his  daughter,  or  beating  his  child,  unless  there  be  evidence  to 
support  the  allegation  per  quod  servitium  am'mt.ty)  In  cases 
of  the  battery  of  the  wife,  the  daughter,  or  the  servant,  if 
there  be  any  evidence  sufficient  to  support  an  action  in  the 
name,  of  the  husband,  parent  or  master,  it  is  frequently  most 
advisable  to  proceed  accordingly,  because  in  such  action  if  the 
plaintiff  recover  less  than  40*.  damages,  he  will  be  entitled  to 
full  coats.(z)  The  wife,  the  child  and  the  servant,  having  no 
legal  interest  in  the  person  or  property  of  the  husband,  the 

*  48  parent  or  •master,  cannot  support  an  action  for  any  injury  to 

them. (a) 


f 

(0  3  BL  Com.  140,    I  Salk.  119.  (x)  3  Bl.  Com..  141.  ^     <• 

(«)  Peake,  C.  N.  P.  55.   233.    5  Qy)  5  East,  45. 

East,  45.  47.    3  BL  Com.  142.    9  Co.  (x)    3WiIs.  319.    l'SSlk.  206.    2 

113.    10  Co.  330.  Ld.  Raym.  S31.  post,  2  vol.  265.  n.  r. 

(w)  Id.  ibid.     3  Bl.  Com.  142.    9  (a)  3  Bl.  Com.  143.    1  Salk.  11?, 
Co.  113.    10  Co.  330. 
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The  absolute  or  general  owner  of  fier*qnal  property  having  /  Plaintiffs. 
the  right  of  immediate  possession,  may  in  general  support  an 
action  for  any  injury  thereto,  though  he  have  never  had  the 
actual  possession,  it  being  a  rule  of  law  that  the  firofierty  in 
personal  chattels  draws  to  it  the  fio89e*9ion.(b)  So,  though  at 
the  time  when  the  injury  was  committed,  the  goods  were  in 
the  actual  possession  of  a  servant,  carrier  or  other  bailee,  yet 
if  the  general  owner  had  the  right  of  immediate  possession, 
the  action  may  be  in  his  name,(c)  or  it  may  be  in  the  name  of 
the  person  having  actual  possession  but  only  a  special  property, 
as  by  a  factor,  a  carrier,  a  pawnbroker  or  an  agister  of  cattle,  . 
or  against  a  stranger  by  any  person  having  the  actual  possession 
at  the  time  of  the  injury  ,{d)  but  a  mere  servant  having  only 
the  custody  of  goods,  and  not  responsible  over,  cannot  in  gene- 
ral sue.(e)  And  though  in  the  above  instances  the  action  may 
be  brought  by  the  general  or  special  owner  of  goods  against  a 
stranger,  yet  both  actions  cannot  be  supported  at  the  same 
time,  and  a  judgment  obtained  by  one  is  a  bar  to  an  action  by 
the  other.(y)  And  when  the  general  owner  has  not  the  right 
of  immediate  possession,  as  where  he  has  demised  goods  for 
a  term,  he  cannot  maintain  trespass  or  trover  even  against  a 
stranger  ;($•)  though  if  the  injury  were  sufficient  to  affect  his 
reversionary  *interest,  he  may  support  a  special  action  on  the  *  49 

case  ;(h)  and  a  recovery  in  an  action  by  the  party  having  a  pos- 
sessory interest,  would  be  no  bar  to  an  action  for  an  injury  to 
the  reversionary  interest.(i)  A  landlord  has  in  legal  consider- 
ation the  possession  of  timber,  though  not  excepted  in  the 
lease,  so  that  though  it  be  cut  down  pending  the  term,  if  it  be 
carried  away,  he  may  maintain  trespass  or  trover,  the  interest 
of  the  lessee  in  the  trees  determining  instantly  they  are  cut 
down.(£) 


A— »ni— n       i.  i  if   ■■     ■  '      i    i '»  ■    ■  mimm—mm <— <W 


(b)  2  Saund.  47.  a.  n.  I.     7T.  R.  (/)  2  Saund.  47.  e.  1  Bulst.  68.    2 
12.     I  Ertilst.  68,  9*  Vin.  Abr.  49.  pK  6. 

(c)  2  Saund.  47.  b.    7  f .  R.  12.  (>)7T.R.9.     3  Lev.  909. 
\d)  2  Saund.  47.  b.  c.  d.     2  Vin.  (A)  7t.  R.9.    3  Lev.  209. 

Abr.  49.  (0  3  Lev.  209. 

(e)  Owen,    52.       2  Saund.  47.  a.  (*}  7T.R.  1&    1  SautuL  322.  a.  6 

b.  c.  d.  Via.  Abr.  Trespass,  &  pi  10. 


/ 
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/.  Plaintifi.  The  person  in  possession  of  real  property  corporeal,  wbethef 
lawfully  or  not,  may  sue  for  an  injury  committed  by  a  stranger, 
or  by  any  person  who  cannot  establish  a  better  title  ;(/)  and  in 
trespass  to  land,  the  person  actually  in  possession,  though  a 
cestui  que  trusty  should  be  the  plaintiff  and  not  the  trustee  ; 
though  in  ejectment  it  is  otherwise,  and  the  demise  roust  be 
in  the  name  of  the  patty  legally  entitled  to  the  possession, 
although  the  beneficial  interest  may  be  in  another. (m)  In  the 
case  of  real  property,  there  is  not  that  constructive  possession 
as  in  that  of  personalty,  and  the  party  entitled  to  possession 
*  cannot  maintain  trespass,  unless  he  has  had  actual  possession, 
though  he  have  the  freehold  in  law.(n)  A  person  having  the 
immediate  reversion  or  remainder  in  fee  or  in  tail  orfbr-a  less 
estate,  may  support  an  action  on  the  case  for  waste,  &c.  inju- 

*  50  1  rious  to  his  estate  ;lo)  but  he  cannot  sue  in  "trespass  when  the 
*  possession  is  lawfully  in  his  tenant  or  other  person.(^)  The 
tenant  may  support  trespass  against  a  stranger  for  an  injury  to 
his  possession,  and  the  immediate  reversioner  may,  at  the 
same  time,  support  an  action  on  the  case,  if  the  injury  were 
sufficient  to  prejudice  his  interest ;  and  a  recovery  by  one  will 
be  no  bar  to  an  action  by  the  other.(y)  When  trees  are 
excepted  in  a  lease,  the  lessee  has  no  interest  therein,  and  can- 
not sue  even  a  stranger  for  cutting  them  down,  though  he 
might  for  the  trespass  to  the  land  ;  and  in  such  case  the  lessor 
may  support  trespass  against  the  lessee  or  a  stranger,  if  he 
either  fell  or  damage  them ;  but  if  there  be  no  exception  of 
the  trees  in  the  lease,  the  lessee  has  a  particular  interest  there* 
in,  and  may  support  trespass  against  the  lessor  or  a  stranger 
for  an  injury  to  them  during  the  term  :  but  the  interest  in  the 
body  of  the  trees  remains  in  the  lessor  as  part  of  his  inherit- 
ance, and  he  may  support  an  action  on  the  case  against  a  lessee 
or  a^stranger  for  any  injury  thereto,  or  even  trover,  if  they  be 


(0    lEast,2U.     Willes,  221.     3  4  Burr.  2141.      Com.  Dig.  Action; 

Burr.  1563.     2  Sira.  123.    Cro.  Car.  Case,  Nuisance. 

586.    .Peaker  57.  (/>)  Id.  ibid.    7  T.  R.  9. 

(m)  7  T.  R.  47.  50.  (c)  4  Burr.  2141.    3  Lev.  309.  359, 

(«)   Cora.  Dig.  Trespass,  B.  3.—  360.    Com.  Dig.  Action,  Case,  Nui- 

See  the  next  chapter.  sahce,  B. 

(o)    2  Saund.  252.  b.     3  Ley.  209. 
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out  dowa  and  carried  «way.(r)  Moat  of  these  rules  prevail  1.  Plaintiffs. 
also  in  the  case  of  an  injury  to  real  property  tncorfioreaiy  and  if 
there  be  any  injury  to  such  right,  an  action  may  be  supported, 
however  small  the  damage :  and  therefore  a  commoner  may 
maintain  an  action  on  the  case  for  an  injury  done  to  the  com- 
mon, though  his  proportion  of  the  damage  be  found  to  amount 
only  to  a  &rthing.(«) 

'    *When  two  or  more  persons  are  jointly  entitled,  or  have  a  *  51 

joint  legal  interest  in  the  property  affected,  they  must  in  gene-  ^fy-  Wid* 
ral  join  in  the  action,  or  the  defendant  may  plead  in  abatement ;  the  number  of 
and  though  the  interest  be  several,  yet  if  the  wrong  complain-     €  p 
ed  of  be  an  entire  joint  damage,  the  parties  may  join  in  the 
action ;    but  as  the  courts  will  not  in  one  suit  take  cogni- 
sance of  distinct  and  separate  claims  of  different  persons, 
therefore  where  the  cause  of  action  as  well  as  the  interest  is     / 
several,  each  party  injured  must  sue  separately.(r) 

Therefore  for  injuries  to  the  ficrson,  several  parties  cannot  in 
general  sue  jointly,  as  for  slander,,  battery,  or  false  imprison- 
ment of  both,  and  each  must  bring  a  separate  action  ;(u)  but 
two  partners  in  trade  may  join  in  an  action  for  words  spoken  of 
them  in  the  way  of  their  trade  ;(w)  and  joint  tenants  or  copar- 
ceners may  join  in  an  action  for  slander  of  their  title  to  the  es- 
tate ;lr)  and  husband  and  wife  may  sue  jointly  for  a  malicious 
prosecution  and  imprisonment  of  both,  or  the  husband  may  sue 
alone  ;(y)  and  it  appears  to  be  a  general  rule  that  two  persons"^ 
may  join  or  sever,  though  their  interest  be  several,  if  the  injury  J 
complained  of  were  a  joint  damage  to  both.(z) 
/  In  actions  for  injuries  to  flmonal  firofierty,  joint  tenants  and 
tenants  in  common  must  join,  or  *the  defendant  may  plead  in  *  52 

abatement  ;(<z)  but  parties  having  several  and  distinct  interests, 
Cannot  in  general  join ;  as  if  the  goods  of  A  and  B,  the  sepa* 
rate  property  of  each,  be  unlawfully  distrained,  they  cannot  join 


(r)  t  Saund.  328.  n.  5.    7  T.  R.  IS.  (w)  3  B.  &  P.  150.    2  East,  426. 

Com.  Dig.  tit  Biens.    Ante,  49.  (x)  2  Saund.  117.  a. 

(*)  4  East,  154.  (y)  Cro.  Car.  553. 

(0    Ante,  8.     1  Saund.  901. &. 2  (z)  2  Saund.  116.  a.    S  Lev.  362. 

Saund.  116  n.  2.     Bae.  Abr.  Action,  (a)  Bao.  Abr.  Joint  tenants,  K.    7 

C.    2  Wfti.  423.  T.  R.  279.    5  East,  407.    Co.  Li* 

(*)  2  Saund.  117.  a.    2  Vin.  Abr.  198.  a. 
54.  pL  29.  33.    Bao.  Abr.  Actions,  C 
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J.  Plmntifi.  in  replevin  ;(6)  and  an  audita  querela  in  the  joint  names  of  the 
conusors  of  a  statute  staple,  for  levying  several  executions 
on  their  lands  respectively,  cannot  be  supported  ;(c)  nor  can 
persons  robbed  on  the  highway,  join  in  an  action  against  the 
hundred,  unless  they  were  jointly  interested  in  the  proper- 
ty i(d)  but  though  the  interests  be  several,  yet  if  the  injury  oc- 
casion an  entire  joint  damage  to  several,  they  may  in  some 
cases  join  ;(c)  as  where  two  persons  were  severally  seised  of 
two  ancient  mills,  at  one  or  other  of  which  the  defendant  ought 
to  have  ground  his  corn,  but  neglected  to  grind  at  either,  it  was 
decided  that  both  might  join  j(/)  and  on  the  same  principle  it 
was  holden  that  the  dippers  at  Tunbridge  Weils  might  join  in 
an  action  against  a  person  who  exercised  the  business  of  a 
dipper,  not  being  duly  appointed  ;(,§-)  and  where  goods  are 
bailed  to  two,  and  only  one  has  the  possession  in  fact,  and  a 
stranger  carries  them  away,  both  may  have  detinue  or  tres- 
pass, or  the  one  who  had  actual  possession  may  sue  alone. (A) 
/  In  actions  for  injuries  to#  real  property,  joint-tenant s,(*)  and 
5*>  /  parceners,(£)  must  join  in  real  *as  well  as  personal  actions,  or 
the  non-joinder  may  be  pleaded  in  abatement ;  and  if  one  4of 
several  joint-tenants  die  pending  a  real  action  it  will  abate,  as 
the  survivor  is  entitled  to  a  different  estate ;  but  it  is  other- 
wise in  personal  and  mixed  actions.(l)  f  Tenants  in  common 
must  in  general  sever  in  real  actions,  unless  in  a  quare  imftedit; 
and  in  ejectment  a  joint  demise  would  be  improper  ;  but  in 
personal  actions,  as  for  a  trespass  or  nuisance  to  their  land,  they 
may  join,  because  in  these  actions  though  their  estates  are  se- 
veral, yet  the  damages  survive  to  all,  and  it  would  be  unreason- 
able when  the  damage  is  thus  entire,  to  bring  several  actions 
for  a  single  trespass  :(w)  a  tenant  in  common  may  however  in 
general  sue  separately,  as  in  ejectment  for  his  undivided  share, 
or  in  trespass  for  the  mesne  profits,  or  in  debt  for  double  value 


(A)  Co.  Lit.  145.  b.  Abatement,  E.    12. 

(c )  Cro.  fcliz.  473.    Xoy,  1.  (i)  2  Vin.  Abr.  50.  Bac.  Abr.  Jointr 

(d)  Dyer,  370.    2  Sauud.   116.  a.  tenants,  K. 

377.  a.  (h)  Vin.  Abr.  tit  Parceners.' 

(0  2  Saund.  115.  (/)  R.  T.   Hardw.  398.    Co.  Lit 

(/)  2  Saund.  115,  16.  188.  197. 

(^)  2  WiU.  423.    2  Saund.  11G.  n.  (m)  Bac.  Abr.  tit  Joint-tenants,  K. 

2.                                                            ,  2  Bl.  Rep.  1077.     5  T.  R.  247.    Yelf. 

(h)  2  Yin.  Abr.  59.    Com.  Dig.  161.    Cru.  Jac.  231. 
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against  a  person  who  has  held  over  after  the  expiration  of  his    /•  Ptaimifflf. 
tenancy.(n) 

/in  actions  in  form  ex  delicto,  if  a  party  who  ought  to  join  be 
omitted,  the  objection  can  only  be  taken  by  plea  in  abatement,  ^ 

or  by  way  of  apportionment  of  the  damages  on  the  trial ;  and 
the  defendant  cannot,  as  in  actions  in  form  ex  contractu,  give  in 
evidence  the  nonjoinder,  as  the  ground  of  nonsuit  on  the  plea 
of  the  general  issue,  or  demur,  or  move  in  arrest  of  judgment, 
or  support  a  writ  of  error,  though  it  appear  upon  the  face  of  the 
declaration,  or  other  pleading  of  the  plaintiff,  that  there  is  ano- 
ther party  who  ought  *to  have  joined  :(o)  and  if  one  of  seve-  *  54 
ral  part  owners  of  a  chattel  sue  alone  for  a  tort,  and  the  de- 
fendant do  not  plead  in  abatement,  the  other  part  owners  may 
afterwards  sue  alone  for  the  injury  to  their  undivided  shares, 
and  the  defendant  cannot  plead  in  abatement  of  such  action.(/i)  / 
/~  If  however  too  many  persons  be  made  coplain tiffs,  the  ob- 
'    jection,  if  it  appear  on  the  record,  may  be  taken  advantage  of 
either  by  demurrer,  in  arrest  of 'judgment,  or  by  writ  of  er- 
ror ;(?)  or  if  the  objection  do  not  appear  on  the  face  of  the    • 
pleadings,  it  would  be  a  ground  of  nonsuit  on  the  trial,  though 
if  two  tenants  in  common  join  in  detinue  of  charters,  it  is  said 
if  one  be  nonsuit,  the  other  shall  recover.(r)   / 

We  have  already  seen  that  chosea  in  action  ex  contractu,  are  sdiy.  "Whe» 
not  in  general  assignable  at  law,  so  as  to  enable  the  assignee  ^e  *  property 
to  sue  in  his  own  name  ;(*)  the  same  rule  also  prevails  in  the  h.M  bfee*  **" 

.  signed. 

case  of  injuries  ex  delicto  either  to  the  person,  personal,  or 
real  property  ;  and  therefore  an  heir  cannot  maintain  an  action 
for  waste  committed  in  the  time  of  his  ancestor,  nor  the 
grantee  of  a  reversion  for  waste  committed  before  the  grant  ;(f) 
though  we  have  already  seen  that  if  a  person  have  the  imme- 
diate reversion  or  remainder  in  fee,  in  tail,  or  for  life,  or  years, 
vested  in  him  at  the  time  of  the  waste  committed,  he  may 


(«)  5  T.  R.  248.    2  Bl.  Rep.  1077.  (7)  3  B.  &  P.  150.    2  Saund.  US.  a, 

(0)  I  Sauid.  291.  g.    6  T.  R.  766.  Cro.  EUz.  473. 

7  T.  R.  279.    2  Saund.  117.  47.  g.     1  (r)  Co.  Lit.  197.  b. 

B.  k  P.  75.    2  B.  &  P.-  123.     5  East,  («)  Ante,  10. 

407.  420.  (0  2  Saund.  252.  a,  n.  7.    2  Inst' 

ip)  7  T.  R.  279.    3  Kcb.  244.    5  305. 
Eaat,4p7. 
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LJPkmUfi,  maintain  an  action  *on  the  case  fen*  such  injury  to  his  estate^*) 
And  a  devisee  may  support  an  action  for  the  continuance  of  a 
nuisance  erected  in  the  life-time  of  the  teatator^w) 
ithly.  When  When  one  or  more  of  several  parties  interested  in  the  pre* 
parties ^nter-  perty  at  the  time  the  injury  was  committed  is  dead,  the  action 
etted  is  dead,  should  be  in  the  name  of  the  survivor,  and  the  executor  or  ad- 
ministrator of  the  deceased  cannot  be  joined,  nor  can  he  sue 
separately ;  and  therefore  to  an  action  of  trover  brought  by  the- 
survivor  of  three  partners  in  trade,  it  cannot  be  objected  that 
the  two  deceased  partners  and  the  plaintiff  were  joint  mer- 
chants, and  consequently  that  in  respect  of  the  Ux  mercatoria 
the  right  of  survivorship  did  not  exist,  for  the  legal  right  ot 
action  survives,  though  the  beneficial  interest  may  not.(x)  At 
common  law  when  an  action  had  been  commenced  in  the  name 
of  two  or  more  persona,  and  one  of  them  died  pending  the 
suit,  it  abated ;  but  now  by  the  8  and  9  Wm>.  III.  c  9.  s.  7.(y) 
it  is  enacted,  that  "  if  there  be  two  or  more  plaintiffs  or  de» 
"  fendants,  and  one  or  more  of  them  should  die,  if  the  cause 
«  of  such  action  shall  survive  to  the  surviving  plaintiff  or  plain* 
"  tiffs,  or  against  the  surviving  defendant  or  defendants,  the 
"  writ  or  action  shall  not  be  thereby  abated,  but  such  death  be* 
« ing  suggested  upon  the  record,  the  action  shall  proceed 
"  at  the  suit  of  the  surviving  plaintiff  or  plaintiffs  against  the 
"  surviving  defendant  or  defendants  ;"  and  consequently  since 
*  5Q  this  statute  if  *onc  of  several  plaintiffs  die  pending  a  suit,  and 

the  cause  of  action  would  survive  to  the  survivor,  he  may  pro- 
ceed on  the  action. 

5Uily.  In  case       We  have  seen  that  the  right  of  action  for  the  breach  of  a  con- 
of  the  death 

of  the  party  tract,  upon  the  death  of  either  party,  in  general  survives  to,  and 
njured.  against  the  executor  or  administrator  of  each  fe)  but  in  the 

case  of  torts,  when  the  action  must  be  in  form  ex  delicto,  for 
the  recovery  of  damages,  and  the  plea  thereto  not  guilty,  the 
rule  at  common  law  was  otherwise,  it  being  a  maxim  that  actio 
ficrsonalU  moritur  cum  fler$ona,(a)  and  we  shall  find  that  the 


(u)  Ante,  49.    2  Saond.  252.  b.  (*)  Ante,  12. 

(to)  Cro.  Jac.  23 1.  (a)  See  the  observations  on  this 

(x)  1  Show.  188.    Carth.  170.   An-  rule  in  general,  3  Bl.  Com.  302.    f 

te,  II,  12.  Saund.  216,  17.  n.  1.  Cowp.  371  to 

(y)  Sec  the  cases  2  Saund.  72.  i.  377.    3  Woodd.  73.    Vin.  Abr.  tit. 

R.  T.  Hardw.  395.    Bac.  Abr.  Joint-  £xecators,123.    Com.  Dig.  Adminis- 

tenants,  K.  trator,  B.  13. 
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statute  4  Edw.  III.  c,  7.  has  altered  this  rule  only  in  its  rela-  *  Pluintijfk. 
tkm  to  fieraonai  property,  and  in  favour  of  the  personal  repre- 
sentatives of  the  party  injured  ;  but  if  the  action  can  be  framed 
in  form  e\r  contractu,  this  rule  does  not  apply.  We  will  consi- 
der the  rule  as  it  now  affects  actions  for  injuries  to  the  person, 
and  to  personal  and  real  property. 

In  the  case  of  injuries  to  the  fieraon,  whether  by  assault,  bat- 
texji  false  imprisonment,  slander,  or  otherwise,  if  either  the 
party  who  received  or  committed  the  injury  die,  no  action  can 
be  supported  either  by  or  against  the  executors  or  other  per- 
sonal representatives,^)  for  the  statute  4  Ed<w.  III.  c.  7.  has 
made  no  alteration  in  the  common  law  in  this  rcspect.(c) 

At  common  law  in  case  of   injuries    to  tentorial  *ftrofier-  %   57 

ty>  if  either  party  died,  in  general  no  action  could  be  sup- 
ported,  either  by  or  against  the  personal  representatives  of 
the  parties,  where  the  action  must  have  been  mform  ex  delicto 
and  the  plea  not  guilty  ;(rf)  but  if  any  contract  can  be  implied, 
as  if  the  wrong  doer  converted  the  property  into  money,  or  if 
the  goods  remain  in  specie  in  the  hands  of  the  executor  of  the 
wrong  doer,  at  common  law  assumpsit  for  money  had  and  re- 
ceived may  be  supported  by  or  against  the  executors  in  the 
former  case,  and  trover  against  the  executors  in  the  latter.(f) 
And  now  by  the  statute  4  Bdvf.  III.  c.  7.  entitled  "  Executors 
"  shall  have  an  action  of  trespass  for  a  wrong-  done  to  their  tcs- 
"  tator,"  and  reciting  « that  in  times  past  executors  have  not 
'<  had  actions  for  a  trespass  done  to  their  testators,  as  of  the 
u  goods  and  chattels  of  the  same  testators  carried  away  in  their 
"  life,  and  so  such  trespassers  have  hitherto  remained  un- 
w  punished,"  it  is  enacted,  "  that  the  executors  in  such  cases 
«  shall  have  an  action  against  the  trespassers,  and  recover  their 
«  damages  in  like  manner  as  they,  whose  executors  they  be, 
M  should  have  had  if  they  were  in  life  ;"  and  this  remedy  is  ■ 
further  extended  to  executors  of  executors, (/)  and  to  adminis- 
trators.^)    It  has  been  well  observed  that  the  tahing  of  goods 


(6)  3  Bl.  Com.  302.  (?)  Cowp.  374.    Latch.  16$. 

(c)    Saund.  217.  n.   1.  Sir  W.         (/)  25  Eilw.  III.  c.  5. 
Jones,  174.  (/)  31  EriV.  HI.  c.  11. 

(<f)  Cowp.  371  to  377 

Vol.  I,  [  6  ] 
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l  Plaintiff,  and  chattels  was  put  in  the  statute  merely  as  an  instance,  and 
not  as  restrictive  to  such  injuries  only,  and  that  the  term  tres- 
pass must,  with  reference  to  the  language  of  the  times  when 
the  statute  was  passed,   signify  a    wrong   generally  $(h)  and 

*  58  accordingly  the  statute  *has  b*een  construed  to  extend  to  every 

description  of  injury  to  personal  property  by  which  it  has  been 
rendered  less  beneficial  to  the  executor,  whatever  the  form  of 
action  may  be  ;  so  that  an  executor  may  support  trespass  or 
trover, G")  case  for  a  false  return  to  final  proces*,(£)  and  case  or 
debt  for  an  escape,  Sec.  on  final  process ;(/)  and  though  it  has 
been  doubted  whether  an  executor  can  sue  for  an  escape  on 
mesne  process  in  the  life-time  of  his  testator^(m)  on  principle  it 
appears  that  he  may  ;(»)  and  he  may  support  debt  for  not  setting 
out  tithes,(o)  or  debt  against  an  executor,  suggesting  a  devas- 
tavit in  the  life-time  of  the  plaintiff's  testator,(^)  or  case  against 
the  sheriff  for  removing  goods  taken  in  execution,  without 
paying  the  testator  a  year's  rent  \{q)  or  an  action  of  ejectment 
or  quare.  imfiedit,  for  the  disturbance  of  the  testator.(r) 

But  with  respect  to  injuries  to  real  property,  if  cither  party 
die,  no  action  in  form  ex  delicto  can  be  supported  either  by  or 
against  their  personal  representatives ;  and  though  the  statute 
A  Edw.  III.  c.  7.  might  bear  a  more  liberal  construction,  the 
decisions  have  confined  its  operation  to  injuries  to  personal 

*  59  propcrty,(*)  *and  therefore  an  executor  cannot  support  an  ac- 

tion of  trespass  guare  clautum  /regit,  or  merely  for  cutting 
down  trees  or  other  waste  in  the  life-time  of  his  testator  ;(f) 
and  though  in  Emerson  v.  Emersony(u)  it  was  holden  that  a  de- 


II  Vin. 


Owen,  99.       7  East,  134.  6.—  (p)  1  Salk.  314. 

125.    Latch.  167.  (?)  1  Strt.  212. 

(0  1  Latch.  168.     5  Co.  27.  a.  Sir  (r)  Vin.   Abr.  Executory    P.  pi. 

W.  Jones,  174.  7.     Latch.  168,  9.      Sir  W.  Jones, 

(*)  4  Mod.  403,    12  Mod.  71.  175.    Poph.  190.    1  Venlr.  30. 

(I)  Ld.  Raym.  973.                      "  («)    1  Sattnd.  207.   n.  1.    Sir  W- 

im)  1  Ventr.  31.    1  Roll.  Abr.  91ft  Jones,  174.     Latch.  169.     Yin.  Abr. 

Latch.  168.     Sir  W.  Jones,  173.     4  Executors,  P.  22.  &c. 

Mod.  404w    Cro.  Car.  297.    Vin.  Abr.  (0  Sir  W.  Jones,  174.     1  B.  fc*  P. 

Executors,  P.  pi.  2.  ace.    Ld.  Raym,  330.  n.  a. 

973.    12  Mod.  72.     1  Salk.  12.  coitfr.  (t<)  1  Ventr.  187.    2  Keb.  874.  Sir 

(«)  Owen,  99.    7 East,  134.  6.  W.Jones,  177.  174.    1B.&P.  339. 

<o)   1  Vtntr.  30.     1  Salk.  314.     I* 
Sid.  88.  407. 
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tdatation  by  an  executor  for  mowing,  cutting  down,  taking  and  J>Plamt^ 
carrying  away  corn,  might  be  supported,  the  allegation  of  th# 
culling  down  being  considered  merely  as  a  description  of  the 
xaaaner  of  taking  away  the  corn,  for  which  an  action  is  sus- 
tainable by  virtue  of  the  statute,  yet  it  was  decided  that  if  the 
declaration  had  been  quart  cluusum  /regit ,  et  biada  asfiortavit 
it  would  have  been  insufficient ;  and  that  if  the  defendant  had 
merely  cut  the  com  and  let  it  lie,  no  action  could  have  been  sup- 
ported by  the  executor,  or  if  the  grass  of  the  testator  had  been 
cut  and  carried  away  at  the  same  time.  We  have  seen  how- 
ever that  an  action  may  be  supported  by  a  devisee  for  the  con- 
tinuance of  a  nuisance  erected  in  the  life-time  of  the  tea- 
r.(«0 


The  statutes  relating  to  bankrupts,  pass  to  the  assignees  all  Gthiy.  In  case 
rights  of  action,  real  as  well  as  personal,  and  every  species  of  Cy,  ke. 
right  of  which  by  any  possibility  profit  could  be  made  ;  for 
though  rights  of  action  are  not  assignable  at  common  law,  and 
the  statutes  use  the  expression,  "  such  right,  &c.  as  the  bank* 
"  ruptmay  lawfully  depart  withal,"  yet  the  policy  of  the  bank* 
rupt  law  requires  that  such  rights  should  be  transferred  as 
much  as  any  other  'species  of  property  ;(x)  and  therefore  the  #  gQ 

assignees  of  a  bankrupt  may  support  trover  for  a  conversion  be* 
fore  or  after  the  bankruptcy, (y)  or  debt  to  recover  from  the 
winner  money  lost  at  play,  by  the  bankrupt  before  his  bankrupt* 
cy.{*)  But  for  torn  to  the  person  of  the  bankrupt  which  are 
not  the  subject  of  property,  as  slander,  &c.  the  assignees  can- 
not sue,(a)  and  in  this  case  the  bankrupt  may  support  the  ac- 
tion ;(6)  and  he  may  also  sue  in  trover  against  a  stranger  for 
goods  acquired  by  him  after  his  bankruptcy,(c)  and  he  may 
support  trover  or  trespass  against  his  assignees  if  he  were  not 
liable  to  the  commission .(d) 

The  wife  having  no  legal  interest  in  the  person  or  property  ftkij.  In  cam* 
of  her  husband,  cannot  in  general,  join  with  him  in.  any  action  °  mtrm*e 


(w)  Ante,  55.  (a)    Sir  W.  Jonei,   215.     CoUen, 

(x)  Culleii,  1/6.    2  H.  Bl.  UA.  177. 

Cv)  Culleo,  418,  19,  20.      5  fcast,        (J)  Id.  ibM. 
407.  (c)  7  T.  R.  391.    Cullen,  4U. 

(z)  2  H.  Bl.  609  (d)  2  Wils.  382.    1  Atk.  102.   Cti~ 

leo,  4l2r 


60 


OF  THE  PARTIES  TO  THE  ACTION 


1 


I  PUuutiJk.  for  an  injury  thereto  ;  to  except  in  an  actum  for  a  joint  matickwft 
prosecution  of  both,  in  which  they  may  join  in  respect  of  the 
injury  to  both)  or  die  husband  may  sue  alone. (/) 

For  injuries  to  the  person,  personal,  or  real  property  of  the 
-wife  committed  before  the  marriage,  when  the  cause  of  action 
would  survive  to  the  wife,  she  must  join  in  the  action,  and  if 
she  die  before  judgment  therein,  it  will  abate.(jr)    But  in  de» 

*  61  \  tinue  to  recover  personal  chattels  of  the  wife,  *in  the  posses- 
sion of  the  defendant  before  the  marriage,  it  is  said  that  the 
husband  must  sue  alone,  because  the  law  transfers  the  property 
to  him,  and  the  wife  has  no  interest  ;(/*)  though  in  detinue  for 
charters  of  the  wife's  inheritance  they  may  join,  on  account  of 
the  continuing  interest  of  the  wife  in  the  estate  to  which  they 

relate  .(*') 

When  an  injury  is  committed  to  the  person  of  the  wife 
during  coverture,  by  battery,  slander,  Sec*  the  husband  and 
wife  must  join,  if  the  action  be  brought  for  the  personal  suffer- 
ing or  injury  to  the  wife,  and  the  declaration  ought  to  conclude 
to  their  damage,  and  not  to  that  of  the  husband  alone  ;  for  the 
damages  will  survive  to  the  wife  if  the  husband  die  before  they 
are  recovered  ;(k)  and  care  must  be  taken  not  to  include  in  the 
declaration  any  statement  of  a  cause  of  action,  for  which  the 
husband  alone  ought  to  sue.(/)  If  the  battery,  &c.  of  the  wife 
deprive  the  husband  for  any  time  of  her  company  or  assist- 
ance, or  if  she  be  maliciously  indicted,  and  the  husband  there- 
by put  to  expense,  he  may  sue  separately  for  such  consequen- 
tial injuries,(/n)  and  he  may  in  the  same  action  proceed  for  a 
battery  or  other  injury  to  himself. (n)     And  for  words  spoken 


(r)  3  B1.  Com.  143.  Ld.  Raym. 
13)8.  8  Wils.  484.  1  Ley.  140.  1 
Salk.  119.  n.  b.     Sir  W.  Jones,  440. 

(/)  Cro.  Jao.  553.  Cora.  Dig. 
Bar.  6t  Feme,  X. 

(SO  3  T.  R.  687.  631.  Cora.  DiK. 
Bar.  &  Feme,  V.  Roll.  Abr.  347. 
R.  pi.  3. 

(h)  Bac.  Abr.  tit.  Detinue,  A. — 
Bull.  N.  P.  50.  1  Salk.  114.  Scd 
Tidell.  T.  Tlardw.  130. 

(0  1  Roll.  Abr.  347.  R.  pi.  1.  Bao. 
Abr.  Detinue,  B. 


(k)  1  Sid.  387.  Ld.  Rayra.  1808. 
Com.  Dig.  Bar.  &  Feme,  V.  Plea- 
der, 2  A.  1.  3  Bl.  Com.  140.  t  Salk. 
119.  Yclv.89.  Freem.  884. 
#  (0  1  Salk.  119.  Cora.  Dig.  Pleader, 
3  A.  1. 

(ro)  S  Bl.  Com.  140.  Cro.  Jac.  538. 
1  Stra.  61.  3  Stra.  977.  Cora.  Dig. 
Bar.  &  Feme,  W. 

(n)    Cro.  Jac.  501.      1  Salk.  119.— 
Selwyn,  N.  P.  348.  n.  10. 


/ 
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t£  the  wife  not  actionable  of  themselves,  *but  which  occasion   *  PUnntifi. 
some  special  damage  to  the  husband,  he  must  sue  alone. (o) 

With  respect  to  personal  property  when  the  cause  of  action 
had  only  its  inception  before  the  marriage,  but  its  completion 
afterwards,  as  in  the  case  of  trover  before  marriage,  and  con- 
version doling  it,  or  of  rent  due  before  marriage,  and  a  rescue 
afterwards,  the  husband  and  wife  may  join  or  sever  in  trover 
or  trespass,^)  though  not  in  detinue.fy)  /But  when  the  cause 
of  action  has  its  inception  as  welJ  as  completion  after  the  mar- 
riage, the  husband  alone  must  sue,  the  legal  interest  in  per- 
sonalty being  vested  by  the  marriage  in  him  ;(r)  and  therefore 
a  declaration  in  trover  at  the  suit  of  husband  and  wife,  should 
state  that  the  wife  was  possessed  before  the  marriage,  and  if 
it  be  stated  that  the  husband  and  wife  were  possessed,  the  de- 
fendant may  demur,  for  the  possession  of  the  wife  is  in  law  the 
possession  of  the  husband,  and  so  is  the  property ;(«)  and 
the  same  rule  prevails  in  replevin,  though  if  the  husband  and 
wife  join  therein,  and  the  defendant  avow,  it  will  after  verdict 
be  intended  that  the  taking  was  before  the  coverture,  and  that 
the  plaintiffs  then  had  a  joint  property  :(/)  and  though  the  wife 
may  join  in  trespass  for  cutting  down  corn  upon  her  land,  yet  she 
cannot  *for  carrying  it  away.(v)     However,  a  feme  covert  exe-  *  63 

cutrix  may  and  ought  to  join  with  her  husband,  the  declaration 
stating  that  she  sues  in  autre  droit. (w)  And  there  are  some  • 
cases  in  which  though  the  produce  of  the  wife's  labour,  &c. 
be  the  property  of  the  husband,  yet  in  respect  of  her  being  the 
meritorious  cause  of  action  she  may  be  joined,  as  in  the  case 
of  the  dippers  at  Tunbridge  Wells.(x) 


(o)    1  Lev.   140.     3  Mod.   120.     1  (s)     2  Saund.  47.  p.      1  Salk.  1 14. 

Salk.  119.  Com.  Dig.  Pleader,  2  A.  1. 

(/>)  2  Saund.  4r.  g.     Salk.  114.    2  (j)  R.  T.  Hard  v.  119.    Stra.  1015. 

Lev.10".  Moor,  422.584.    Cm  Eiiz.  £om.  Dig.  Pleader,  3  K.  10.  Sehryn* 

459.     Owen,  82.     ScIwvd,  X.  P.  250.  X.  P.  250.     2  New  Rep.  405. 

MS.      Com.  Dig.  Bar.   k  Feme,  X.  («)    3  Wilt.  424.     Cro.  Eliz.  133. 

Bac.  Abr.  Bar.  h  Fume,  K.  Salk.  119. 

(?)  Ante,    60,  1.      Bac.  Abr.   tit.  (w)    Salk.  114.      Went*.  Ex.  307. 

Detinue.    Bull.  N.  P.  53.  Bro.    Bar.  &  Feme,  pi.  85.    Selwyn, 

(r)  R.  T.  Hardw.  119.  2  Saund.  47.  N.  P.  250,  I.  MS. 

49.    Cro.  Eliz.  133.      Salk.  114.  119.  (*),  2  Wilt.  414.  4-24.      Com.  Dig. 

2  Bl.  Rep.  1236.    Selwyn,  X.  P.  2 ;4.  Bar.  &  Feme,  X. 
250.  MS.    7  Mod.  105. 
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/  PUiintif*.  in  reai  actions  for  the  recovery  of  the  land  of  the  wife,  and  in 
a  writ  of  waste  thereto,  the  husband  and  wife  most  join  ;(y) 
a  rule  which,  we  have  seen,  obtains  also  in  detinue  of  char- 
ters^?) But  when  the  action  is  merely  for  the  recovery  of 
damages  to  the  land,  or  other  real  property  of  the  wife  during 
the  coverture,  or  for  a  tort  which  prejudice*  a  remedy  by  hus- 
band and  wife,  as  in  the  case  of  quart  tmfiedit,  a  rescue,  tec.  the 
husband  may  sue  alone, (a)  or  the  wife  may  be  joined>(6)  her 
interest  in  the  land  being  stated  in  the  declaration.-  But  a  de- 
mand for  removal  of  personal  property,  as  corn  or  grass  when 
severed  from  the  land,  ought  not  in  the  latter  case  to  be  in- 
cluded, because,  as  we  have  seen,  the  entire  interest  in  per- 
sonalty is  vested  in  the  husband. (c) 

*  64  *^  t^ie  hU8band  survive,  he  may  support  an  action  of  tres- 

pass, &c.  for  any  injury  to  the  land  of  the  wife  committed  du- 
ring the  coverture,(d)  but  not  an  action  merely  for  the  battery 
of  the  wife,  without  stating  special  damage  to  himself;  and  in 
the  latter  case,  if  the  wife  die  pending  the  action  it  will  abate.(f) 
If  the  vnfe  survive,  any  action  for  a  tort  committed  to  her  or  to 
her  personal  or  real  property  before  marriage,  or  to  her  per- 
son or  real  estate  during  the  coverture,  will  survive  /o  her  ;(/) 
and  she  may  have  an  action  for  a  trespass,  to  her  land  commit- 
ted as  well  in  the  life-time  of  her  husband,  as  since  his  de- 
cease^ g) 

The  consequences  of  a  mistake  in  the  proper  parties  in  the 
case  of  husband  and  wife,  may  be  collected  from  the  prece- 
ding observations,  and  seem  to  be  nearly  the  same  in  actions  in 
form  ex  delicto,  as  in  those  ex  contractu.(h)  If  the  wife  be 
improperly  joined  in  the  action,  and  the  objection  appear  Trom 
the  declaration,  the  defendant  may  in  general  demur,  move  in 


(y)  1  Bulst  81.    7.  H.  IV.  15.  A.  (c)  Ante,  62,  3.  n.  a.    1  Salk.  119. 

8  II.  VI.  53.     Com.    Dig.  Bar.  &  n.  b. 

Feme,  V.  (<J)  Cora.  Dig:.  Bar.  &  Feme,  Z. 

(z)  Ante,  61.     1  RoU.  Abr.  347.  R.  (e)  Freem.  225.    Yelv.  89. 

pi.  1.  (/)  R.  T.  Hardw.  398,  9.     Freetfl. 

(a)  Bro.  Bar.  be  Feme,  pi.  88.  41.  884. 

16.    Sclwyn,  N.  P.  849.    Com.  Dig.  {#)    Palm.   313.      Com.  Dig.  tit 

Bar.  &  Feme,  X.  Bar.  &  Feme,  8  A. 

(6)  Id.  ibid.    8Wi!«.423,4.    SBl.  (A)  Ante,  32.    3  T.  R.  631. 
Rep.  1836.  Cro.  Car.  418.  437.  Com. 
Dig.  Bur.  &  Feme,  V.  X.    Pleader,  2 
A.  1. 


IN  FORM  EX  DELICTO.  64 

arrest  of  judgment,  or  support  a  writ  of  elror,(0  though  we  *  Phdnqga: 
have  seen  that  after  verdict  the  mistake  may  be  aided  by  in- 
tendment \{k)  and  if  the  husband  sue  alone  when  tbe  wife 
ought  to  join,  either  in  her  own  right  or  in  autre  droit  y  he  will 
be  nonsuited  5  for  though  in  general  the  non-joinder  of  plain- 
ti£s  in  an  action  for  a  tort  can  only  be  pleaded  in  abatement,^) 
yet  in  those  cases  the  party  suing  had  some  legal  interest  in  his  *  65 

own  right,  in  the  property  affected,  but  the  husband  in  the  case 
of  the  battery,  Sec.  of  his  wife  has  received  1.0  personal  injury 
unless  a  loss  of  her  society  or  expense  ensued.(m) 


In  personal  and  mixed  actions,  in  form  ex  delicto,  the  person  //- 

committing  the  injury  either  by  himself  or  his  agent,  is  in  ge-  As  between 
neral  to  be  defendant ;  but  real  actions  can  only  be  supported  x^\^^ng^ 
against  the  tenant  of  the  freehold/fl)     All  natural  persons  are  *»lh    nttev, 

.  encc  to  tbe* 

liable  to  be  sued  for  their  own  tortious  acts,  unconnected  with  liability. 
or  in  disaffirmance  of  a  contract ;  and  therefore  though  an  in- 
fant cannot  in  general  be  sued  in  an  action  in  form  ex  contrac- 
tu, unless  for  necessaries,  he  is  liable  for  all  torts  committed 
by  him,  as  for  slander,  assaults,  and  batteries,  Sec.  ;(o)  and  also 
in  detinue  for  goods  delivered  to  him  for  a  purpose  which  he 
has  failed  to  perform,  and  which  goods  he  refuses  to  re  turn,  (/i) 
But  a  plaintiff  cannot  in  general,  by  changing  his  form  of  ac- 
tion, charge  an  infant  for  a  breach  of  contract,  as  for  the  neg- 
ligent or  immoderate  use  of  a  horse,  &c.  ;(y)  nor  can  he  be  a 
trespasser  by  prior  or  subsequent  assent,  but  only  by  his  own 
acW(r)  A  married  woman  is  liable  for  torts  actually  commit- 
ted by  her,  though  she  cannot  be  a  trespasser  by  prior  or  sub- 
sequent assent  ;(*)  and  though  a  lunatic  is  not  punishable  cri* 
miaally,  he  is  liable  to  a  civil  action  for  any  tort  he  may  com- 


(1)  1  Salk.  119. 114.    2  BI.  R.  1236.  (o)  8  T.  R.  336,  7.    Bac.  Abr.  In. 

Selwyn,  N.  P.  244.  *50.  fancr,  II. 

(fr)  Ante,  62.  (/>)  1  New  Rep.  140. 

(Q  Ante,  53.  (y)  8  T.  R.  335. 

(w)  Freem.  225.    Yelv.  89.  1  Salk.  (r)  Co.  Lit.  180.  b.  n.  4. 

119.  (*)  M.  ibid.     Post,  67, 

(n)  Booth,  3.  28, 9.    3  Lev.  330. 
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_     IL        mit(0     Corfwratidns  *may  be  sued  in  that  character  in  many 

Defc?idant8.    .',  .  f       ,.  ■  ,  r      ^        • 

instances  for  damages  arising  from  the  neglect  of  a  duty  impo- 
sed on  them  by  particular  statutes,(w)  but  they  cannotin  gene- 
ral be  sued  in  that  character  in  trespass  or  replevin,  and  the 
action  must  be  brought  against  each  person  who  commit- 
ted  the  tort  by  name.(w)  An  action  cannot  be  supported 
against  the  inhabitants  of  a  county  who  are  not  a  corporation,(x) 
nor  against  a  judge,  nor  a  justice  of  the  peace,  acting  judi- 
cially, and  who  has  not  exceeded  his  jurisdiction,  however  er- 
roneous his  decision  or  malicious  his  motive^)  nor  against  a 
juryman,(z)  nor  the  attorney-general,(a)  nor  a  superior  naval  or 
military  officer  for  any  act  within  the  scope  of  his  authority  .(A) 
A  cestui  que  trust  cannot  in  general  support  any  action  at  law 
against  his  trustee  for  any  mismanagement  of  the  estate  ;(c) 
nor  can  one  joint-tenant  or  tenant  in  common  of  a  personal 
chattel,  sue  his  co-tenant  at  law  in  trover,  or  for  taking  away  the 
^£^  /*$-  chattel  ;(rf)  but  for  destroying  or  spoiling  it  an  action  may  be 

supported  ;(<?)  and  one  tenant  in  common  of  real  property  may 
support  ejectment  or  trespass  for  mesne  profits  against  his  co- 
tenant,  when  there  has  been  an  actual  ouster,(/)  or  case  for 
*\vaste  to  the  land  or  trees. (g)  # 

*  67  *^*  persons  who  direct  or  assist  in  committing  a  trespass,  or 

the  conversion  of  personal  property,  are  in  general  liable  as 
principals,  though  not  benefited  by  the  act  ;(h)  and  therefore 
trover  may  be  supported  against  a  person  who  illegally  makes  a 
distress  or  seizes  goods,  though  the  same  were  taken  by  him  in 
the  character  of  bailiff  for  another,  or  as  a  custom-house  officer, 

(/)  Hob.  134.  2  East,  104.  Bac.  Abr.         (6)  1  T.  R.  493.  550.  784. 
Trespass,   G.  Idiot,  E.  2    Roll.  Abr.        (c)  Saund.  on  U.  &  T.  222. 
547.  pi.  4.  E.  (d)  4  East,  121.    2  Saund.  47.  f.  g. 

00  2  T.  U.  672.  I  T.  R.  651.     Co.  Lit  100.     8  T.  R. 

(w)  8  East,  229, 230.  Kyd  on  Corp.  145, 6.     1  East,  368.    Com.  Dig.  Ea- 

225.  22  Aas.  pi.  67.     Bro.  Abr.  Tres-  tatc,  K.  8.  3  SfA**  ■  /?y 
pass,  pi.  239.      Yin.  Abr.   Corpora-        («?)  Id.  ibid.     8  T.  R.    145,  6.     I 

lion*,  K.  pi.  22.   P.   pi.  2  Q.  pi.  15.  Ld.  Ray m.  7*7. 739. 
Bac.  Abr.  Corporations,  E.  2.  5.  Dis-        (/)  3  Wils.  118.     Run.  Eject.  191, 

seisin,  B.    1  East,  555.  &c.  443.  r 

(jt)  2  T.  R.  667.    9  Co.  112.  b.  113.        (g)  4  East,  117.  121.    Co.  Lit.  200. 

(v)  1  S.alk.  306,  7.     Vaugh.  138.    5  a.     8  T.  R.  145,  6. 
T.  R.  180.     12  Co.  24.     Ld.  Raym.        (/*)  2  Saund.  47.  i.    Bull.  N.  P.  41. 

466.  6  T.  R.  300.     lB.k  P.  369.    2  Esp. 

(4)  1  T.  R.  513,  14.  535.  Rep.  553. 

(a)  I  T.  R.  514.  535. 


f 
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8cc.(i)     And  where  several  are  concerned,  they  may  be  jointly  Jf- 

sued,  whether  they  assented  to  the  act  before  or  after  it  was 
committed  *(k)  unless  the  party  be  an  infant  or  feme  rorrrj,  who 
we  have  seen,  cannot  be  sued  in  respect  of  a  sutaequent  as- 
sent^/) and  no  person  can  be  guilty  of  a  forcible  entry  by  such 
assent.(w)  Nor  can  a  pound-keeper  be  sued  merely  for  re- 
ceiving into  the  pound  a  distress  illegally  taken,  (n)  If,  how- 
ever, a  person  sue  out  execution,  and  give  a  bond  of  indemnity 
to  the  sheriff  to  induce  him  to  sell  the  goods  of  another,  this  is 
a  sufficient  interference  to  subject  him  to  an  action  ;(o)  so  if 
he  be  in  company  with  the  sheriff's  officer  at  the  time  of  the 
execution ;  (ft)  but  the  mere  -act  by  a  stranger  of  making  an 
inventory  or  drawing  a  notice  of  distress  is  not  such  an  interfe- 
rence as  will  subject  him  to  an  action  ;(y)  and  though  trespass 
may  be  supported  against  a  sheriff  for  his  •builifl's  taking  the  *   gg 

goods  of  A  under  an  execution  against  ^,(r)  it  cannot  against 
the  plaintiff  in  the  action,  unless  he  actually  interfered  or  as- 
sented tothe  Ievy.(«) 
f  In  some  cases  a  party  may  be  liable  to  be  sued  for  a  tort, 
though  in  fact  he  neither  committed  the  act,  nor  assented  to 
the  commiaeion  of  it.  '  Thus  a  maater  pr  fivincijml  is,  liable  to  \ 

be  sued  for  injuries  occasioned  by  the  firgligence  or  unskilful-  * 

ness  of  his  servant  or  agent  whilst  in  the  course  of  his  employ, 
and  though  the  act  was  obviously  tortious,  as  if  he  laid  lime 
in  the  street  without  any  direction  for  that  purpose  from  the 
principal  :{t)  so  for  the  negligent  driving  of  a  carriage  or  na- 
vigating a  ship.(w)  or  for  a  libel  inserted  in  a  newspaper  of 
which  the  defendant  was  the  proprietor  ;(w)  and  the  party  in 
a  cau/se  is  liable  for  any  irregularity  in  the  proceedings  of 
his  attorney  ;(r)  and   the  principal  is  liable  not  only  for  the 


(0  Id.  ibid.  (r)3Wils.  309. 

(k)  2  Bl.  Kep.  1055.  t  Sn'.k.  409.  2  («)  Id.  ihid. 

Roll.  555.1.7.     Com.  I >i~. Trespass,  (l)    1  East,  106.     2  II.   Bl    442 

C.  1.    Co.  Lit.    ISO.  b.  n.  4.    Cowp.  3  Wih.  317.     1    B.  &   P.  40 V.     1  151. 

478.    3  Wih».  377.     Lane,  90.  Com.  431.    2  Lev.  172.    Ld.  Rayra. 

(0  Co.  Lit  180.  b.  u.  4.     Ante,  65.  739.     Dyer,  238.     3  Mod.  3i3; 

(m)  If!,  ibid.  '  («)  W.  ibid.     1  E«rt,  100. 

(n)  Cowp.  4r0.  (™)  I  B.  k  P.  409. 

(»)  Bull.  X.  P.  41.  (*)  2  Bl.  ltcp.  845.     3  AVils.  341. 

(p)  I  B.  &.P.  369.  368. 

(?)  2  Esp.  Rep.  553. 

Vol.  I.  [  7  } 
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77.  acts  of  those  immediately  employed  by  hint  and  by  his  steward 

or  general  agent,  but  even  for  the  act  of  a  sub-agent,  however 
remote,  if  committed  in  the  course  of  his  service. (y)  But  a 
party  is  not  liable  for  the  act  of  another,  unless  the  latter  acted 
as  his  servant  at  the  time  when  the  injury  was  committed ;  and 
therefore  a  person  who  hires  a  post-chaise  is  not  liable  for  th* 
negligence  of  the  driver,  but  the  action  must  be  against  the 

#   69  *drivcror  the  owner  of  the  chaise  and  horses  ;(z.)  and  if  a  ser- 

vant or  agent  wilfully  commit  an  injury  to  anbther,  though  he 
be  at  the  time  engaged  in  the  business  of  the  principal,  yet  the 
principal  is  not  in  general  liable  ;  as  if  a  servant  wilfully  drive 
Ins  master's  carriage  against  another's,  or  ride  or  beat  a  dis- 
tress taken  damage  feasant. {a)  However,  on  principles  of  pub- 
lic policy,  a  sheriff  is  liable  civilly  for  the  trespass,  extortion  or 
other  wilful  misconduct  of  his  bailiff;(5)  and  inn-keepers  and 
carriers  are  in  the  nature  of  insurers  of  the  safety  of  personal 
property  entrusted  to  their  care.(r) 

The  distinctions  between  the  different  liabilities  of  the  owner 

o^ animals  are  important,  particularly  as  they  affect  the  form 

•  »   of  the  action.     The  owner  of  domestic  or  other  animals  not 

,    necessarily  inclined  to  commit  mischief,  as  dogs,  Worses,  and 

oxen,  is  not  liable  for  any  injury  committed  by  them  to  the  person 

or  personal  property,  unless  it  can  be  shown  that  he  previously 

had  notice  of  the  animal's  mischievous  propensity,  or  that  the 

injury  was  attributable  to  some  other  neglect  on  his  part,  it  being 

in  general  necessary  in  an  action  for  an  injury  committed  by 

.  such  animals  to  allege  and  prove  the  scienter ;  and  though  no- 

.  tice  can  be  proved,  yet  the  action  must  be  case  and  not  frr«- 

£   **/%  jiass.(d)     But  if  the  owner  himself  acted  illegally,  *he  may  be 

liable  even  as  a  trespasser,  as  where  a  person  in  company  with 
his  dog  trespassed  in  a  close  through  which  there  was  no  foot- 
path, and  the  dog,  without  his  concurrence,  killed  the  plain- 


0/)  l  B.  &  P.  404.    6  T.  R.  41 1.  (r)  5  T.  R.  273.     1  T-  R.  27.     5  T. 

(r)  5  Esp.  Rep.   35.  ace.     1  B.  &  R.  3S9.     Jones  on  Bailment,  104. 

V.  409.    seinb.  contr.*  (rf)  12  Mod.  3.33.     L4.  Raym.  COS. 

(a)  1  East,  1<i6.     3  Wils.    HIT.     1  Ther,  23.  pi.  16*2.     Cro.  Cur.  254.     3 

Sulk.  282.     2  Roll.  Abr.  553.     1  BI.  Salk.  602.     Rao.   Abr.   Action  Case, 

Com.  431.  F.  '  Luu\  90.     peakc,  L.  R.  291,2., 

(/»)  2  T.  R.  154.     3  Wila.  317.     8  J'09tt  vol.  2.  238,  9. 
T.  tt.  431. 


IN  FORM  EX  DELICTO.  70 

tiff's  dcer.(e)  And  if  a  persoo  let  loose  or  permit  a  dangerous  ^rn 
animal  to  go.  at  large,  and  mischief  ensue,  he  is  liable  as  a  tres- 
passer, the  law  in  such  cases  presuming  notice  to  the  defend- 
ant of  the  mischievous  propensity  of  such  animal .(/)  And  VJ ...  . 
with  respect  to  animals  mansueta  natur*,  as  cows  and  sheep, 
as  their  propensity  to  rove  is  notorious,  the  owner  is  bound  at 
all  events  to  confine  them  on  his  own  land,  and  if  they  escape, 
and  commit  a  trespass  on  the  land  of  another,  unless  through 
the  defect  of  fences  which  the  latter  ought  to  repair,  the  owner 
k  liable  to  an  action  of  trespass,  though  he  had  no  notice,  in 
fact,  of  such  propensity. (£)  But  for  damage  done  by  animals,  8cc* 
Jera  natvr*  escaping  from  the  land  of  one  person  to  that  of 
another,  as  by  rabbits,  pigeons,  8cc.  no  action  can  be  supported, 
because  the  instant  they  escaped  from  the  land  of  the  owner, 
Jus  property  in  them  was  determined  ;{ht  and  a  person  cannot 
be  liable  for  the  act  of  cattle  unless  he  were  the  general  own- 
er, or  he  actually  put  them  into  the  place  where  the  injury  was 
committed  ;(*)  Wid  if  a  servant  or  a  stranger  without  the  con- 
currence of  the  owner,  chase  or  put  his  cattle  into  *another's  *  71 
land,  such  owner  is  not  liable,  but  the  action  must  be  against 
the  servant  or  stranger,  who,  as  it  has  been  said,  gains  a  spe- 
cial property  in  the  cattle  for  the  time.UO 

The  liability  to  an  action  in  respect  of  real  property,  may  be 
for  misfeasance  or  malfeasance^  as  for  obstructing  ancient  lights  j 
or  for  nonfeasance,  as  for  not  repairing  fences,(/)  private 
ways,(m)  water-courses,  Sec.  In  these  cases  the  action  should 
in  general  be  against  the  occupier,(/z)  and  not  against  the  own- 
er, if  the  premises  were  in  the  possession  of  his  tenant,  Unless' 
he  covenanted  to  repair  :{o)  but  if  the  owner,  having  erected  a 
nuisance,  demise  the  land,  an  action  may  be  supported  against 
him,  though  out  of  possession,  for  the  continuance  of  it,  for  by 


(<?)  4  Burr.  9092.    2  Ll-t.  172.  (A)  5  Co.  104.  b.    Cro.  Car.  387.  1 

(/)  3  East,  595,  6.     12  Mod.  333.  flurr.  259.     Bac.  Abr.  Game. 

lid.  Raym.  1583.     Bac.  Abr.  Aetiou  (t)  1  Saund.  27. 

Case,  F.  (fc)  Cro.  Abr.  Trespass,  pi.  435.     2 

(£-}  12  Mod.  3S5.    Ld.  Raym.  606.  Roll.  Abr.  553.     1  Bast,  U<7. 

1583.     Over,  25.  pi  162.     Vin.   Abr.  (/)  4T.  R.  318. 

Peaces.    Trespass,   ti.  vol.  20.   424.  (m)  3  T.  R.  766. 

Poph.  1C1.  Sir  W.  Jones  131.  I*tch.  (n)  4  T.  R.  318 

119     Salk.  662.  (<•)  I  H.  Bl  35*, 
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H-  the  demise  be  affirmed  such  continuance  ;(/*)  and  every  occu- 

pier ia  liable  for  the  continuance  of  the  nuisance  ,on  his  land, 
&c.  though  erected  by  another  if  he  refuse  to  receive  the  same 
dmtu  after  notice^/)  When  there  are  several  owners  or  persons 
chargeable  as  joint-tenants  or  tenants  in  common,  in  respect 
of  their  real  property,  though  the  action  be  in  form  ex  delicto  they 
should  ail  be  made  defendants,  or  the  party  who  is  sued  alone 
may  plead  in  abatemem.(r) 
Against  an  it  has  been  decided  that  trover  cannot  be  supported  against  a 

agent,  fee.  ,  m 

*   12  tervanty  tor  an  unlawful  intermeddling  *with  the  goods  of  ano- 

ther, by  the  command  of  his  master,  unless  such  intermeddling 
amount  to  a  trespass,  on  the  ground  that  it  would  be  extremely 
inconvenient  if  a  servant  were  bound,  before  he  acted,  to  ascer- 
tain his  master's  right,  though  it  was  admitted  that  the  com- 
mand of  a  master  to  do  an  apparent  wrong,,  would  constitute  ito. 
excuse  ;(*)  but  this  doctrine  appears  to  have  been  overruled, 
and  trover  may  be  supported  against  a  servant  or  agent,  or  any 
other  person,  who  unlawfully  converts  goods  to  the  use  of  ano- 
ther,^ J  and  even  against  a  custom-house  officer,  who  seizes 
goods  in  that  character  ;(u)  tind  replevin  or  trespass  may  be 
supported  against  the  principal,  or  the  bailiff  who  made  the  dis- 
tress by  his  command  ;(«>)  and  it  is  clean  that  a  servant  cannot 
plead  the  command  of  his  master  or  principal,  to  what  in  point 
of  law  is  a  trespass,  though  he  might  be  ignorant  of  the  me- 
rits, (or)  However,  for  deceit  on  the  sale  of  goods,  as  for  a  false 
warranty,  in  general  when  the  agent  acted  in  pursuance  of  the 
direction  of  his  principal,  the  action  must  be  against  the  lat- 
ter ;(v)  nor  can  an  action  be  supported  against  an  attorney  for 
a  malicious  arrest  :(r)  and  a  servant  or  deputy  cannot  be  charged 


ip)  1  Salt  4G0.    4  T.  R.  S20.     1  (w)  2  Roll.  Abr.  431. 

B.  te  P.  409.  (j  )  2  Mod.  214.     3  Lev.  352.     15 

(q)  Com.  Dig.  Actio*  Case,  Nui-  Viu.  Abr.  316.    2  Yin.  Abr.  61.  pi.  3, 

sauce,  B.     Post,  vol.  2.  333.  n.  u.  4. 

(r)   I  Saund.  291.    5  T.   R.  651.  (y)  Com.  Dig.  Action  Case  for  De- 

/W,  76.  ccit,  B.     Arm*,  21. 

(*)  2  Mo«1.  242.     12  Mod.  488.  (z)  1    Mod.  209.    Roll.  Abr.   95 

(0  I  Wils.   328.    2  Stra.  813.    2  Bac.  Abr.  Action  Case,  B.    3  Wito. 

Saund.  47.  i.     B:»c.  Abr.  Trover,  E.  379.     1  Roll.  Rep.  409. 

(i/)  5  Buit.  2C57.     6  T.  R.  300.     3 
WiU.  146. 
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as  such,  for  a  mere  nonfeasance^  but  the  action  must  be  against  Tr- 

the  principal  *(«)  but  for  *mitfeasanee  or  malfeasance,  an  action  *   73 

may  be  supported  against  a  servant  or  deputy,  though  not  in  that 
character,  but  as  a  wrongdoer.  Thus  if  a  bailiff  who  has  a  war- 
rant from  the  sheriff  to  execute  a  writ,  suffer  his  prisoner  by 
neglect  to  escape,  the  action  shouJd  be  against  the  sheriff,  and 
not  against  the  bailiff ;  but  if  the  bailiff  voluntarily  turn  the  pri- 
soner loose,  the  action  may  be  brought  against  the  bailiff,  for 
then  he  is  a  kind  of  wrongdoer  or  rescuer. (6)  In  general,  how- 
ever, all  actions  for  breach  of  duty  of  the  office  of  sheriff,  kc. 
must  be  brought  against  the  high-sheriff,  though  for  the  default 
of  the  under-sheriff  or  bailiff  ;(c)  and  no  action  is  sustainable 
against  an  intermediate  agent  or  steward,  for  damage  occasioned 
by  the  negligence  of  a  sub-agent,  but  the  action  must  be  against 
the  principal,  or  the  person:  who  actually  committed  the  inju- 
ry.^) 

There  are  some  torts  which  in  legal  consideration  may  be  2diy.  With 

reference  to 

committed  by  several,  and  for  which  a  joint  action  may  be  sup-  the  MMmfo?rof 

portedagainst  all  the  parties ;  but  if  in  legal  consideration,  several  thc  P*11*08- 

cannot  concur  in  the  act  complained  of,  separate  actions  must  be 

brought  against  each ;  thus  *  joint  action  may  be  brought  against 

several  for  a  malicious  prosecution,  an  assault  and  battery,  or 

for  composing  and  publishing  a  libel,(r)  for  not  setting  out 

tithe,(/)  or  for  keeping  a  dog  to  kill  *game,  not  being  qua-  *   74 

lined  ;(£*)  but  a  joint  action  cannot  be  supported  against  two  for 

verbal  slander,  and  there  ought  to  be  separate  actions  against 

each  ;(/j)  nor  will  debt  on  a  penal  statute  lie  against  several  for 

what  ialaw  is  a  separate  offence  in  each,  as  against  two  proctors 

for  not  obtaining  and  entering  their  certificates,^')  or  against 

several  for  bribery. (A:)    And  if  a  joint  action  of  trespass  be 


(a)  12  Mod.  488.    Cowp.  403.  (/)  Carth.  361.    2  Vin.  Abr.  79. 

(b)  12  Mod.  488.     1  Mod.  209.    I  pi.  21 . 

Salk.  18.     1  Ld.  Rayro.  655.  (^)  2  East,  573. 

(c)  Cowp.  403.  Latch.  187.  2  T.  (A)  Id.  ibid.  2  WiU.  227.  Dyer, 
R.  154.  2  Bl.  Rep.  832.  911.  2  Mod.  19.  a.  Palm.  313.  Cro.  Jac.  647^  1 
32.  Buist.  15.     1  Roll.  Abr.  781.    2  Vin. 

(c/)6T.R.  411.     1  B.  k  P.  405.  Abr.  64.  pi.  27. 

4J0.    Cowp.  406.  (*')  I  New  Rep.  2*5.  •  2  Ea«t,  574. 

(?)  2  Saund.  117.  a.  Latch.  262.     2  (*)  Grijitb  v.  Statton  and  others. 

Burr.  985.    Bac.  Abr.  Actions  in  ge-  Judgment  in  Error  iu  thc  House  of 

ncral,  C.  Lords  from  the  Exchequer  iu  Ireland. 

17th  April,  A.  D.  1800. 
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/£  •  brought  against  several  persons,  the  plaintiff  cannot  declare  for 
the  assault  and  battery  of  one,  and  for  the  taking  away  of  goods 
by  the  others,  because  these  trespasses  are  of  several  natures.  (/) 
These  rules,  however,  do  not  obtain  in  criminal  proceedings  so 
as  necessarily  to  defeat  an  indictment  against  several  for  distinct 
offences  in  separate  counts,  though  the  court  have  a  discretion- 
ary power  to  quash  the  indictment,  where  inconvenience  might 
arise  from  the  joinder  of  many  persons  for  different  offences.(w) 
If  several  persons  be  made  defendants  jointly,  where  the  tort 
could  not  in  point  of  law  be  joint,  they  may  demur,  and  if  a  ver- 
dict be  taken  against  all,  the  judgment  may  be  arrested  or  re- 
versed on  a  writ  of  error  ;(n)  but  the  objection  may  be  aided  by 
the  plaintiff's  taking  a  verdict  against  one  only  ;(o)  or  if  several 
*  75  damages  be  assessed  *against  each,  by  entering  a  nolle  ftroeeytU 

as  to  one  after  the  verdict  and  before  judgment.^)     In  other 
cases,  where  in  point  of  law  several  persons  may  be  jointly 
guilty  of  the  same  offence,  the  joinder  of  more  persons  than 
j  were  liable  in  a  personal  or  mixed  action  in  form  ex  delicto, 

constitutes  no  objection,  and  one  of  them  may  be  acquitted, 
and  a  verdict  taken  against  the  others. (7)  On  the  other  hand, 
if  several  persons  jointly  commit  a  tort,  the  plaintiff  in  general 
has  his  election  to  sue  all  or  any  of  the  parties,  because  a  tort 
is  in  its  nature  a  separate  act  of  each  individual ;  and  therefore 
in  actions  in  form  ex  delicto^  such  as  trespass,  trover,  or  case  for 
ynalfeasanee ,  against  one  only  for  a  tort  committed  by  several, 
he  cannot  plead  the  non-joinder  of  the  others  in  abatement  or 
in  bar,  or  give  it  in  evidence  under  the  general  issue  ;  for  a  plea 
in  abatement  can  only  be  adopted  in  those  cases  where  regular- 
ly all  the  parties  must  be  joined,  and  not  where  the  plaintiff  may 
join  them  all,  or  not,  at  his  election.(r)  And  even  if  it  appear 
from  the  declaration  or  other  pleadings  that  the  tort  was  joint- 
ly  committed  by  the  defendant  and  another  person,  no  objec- 


(0  2  Saund.  117.  a.     8ly.  153,  4.    3  (/»)  1  Saund.  207.  a. 

Rsp.  Rep.  80S.  4.  (y)  3  Bust,  62.    2  East,  674.    Bae. 

(m)  8  East,  46,  7.  Abr.  Acti  m  of  Qui  tam,  U.     2  Roll. 

(«)  I  New  Rep.  245.  9  Saund.  117.  Abr.  707.     Lane,  19.  59.    Cowp.  610. 

h.  n.     Brc.  Abr.  Actions  in  general,  (»•)  Id-  ibid.     1  Saund.  291.  d.    5 

C.     l.Roll.  Abr.781.     Sty.  349.  T.  R.  6i9. 

0)  Id.  ibid. 
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tien  can  be  taken.(»)    And  this  rule  obtains  not  only  in  actions    Vi,f^u]a1lf% 
strictly  for  torts  unconnected  with  contract,  but  also  in  actions 
in  form  ex  delicto,  though  in  effect  for  the  breach  of  a  contract, 
as  in  case  against  bailees  for  negiigence.(*)  -  There  is,  however, 
a  distinction  between  *mere  personal  actions  of  tort,  and  such  as  '  o 

concern  real  property  ;  for  if  one  tenant  in  common  oniy  be 
sued  in  trespass*  trover,  or  case  for  any  thing  respecting 
the  kind  held  in  common,  as  for  not  setting  out  tithe,  Sic, 
he  may  plead  the  tenancy  in  common  in  abatement. U)  And  in 
an  action  of  debt  for  money  lost  at  play,  the  defendant  may  plead 
in  abatement,  that  the  money  was  due  from  others  as  well  as 
from  himself;  such  action,  though  given  by  statute,  being 
founded  on  contract.(w)  These  distinctions  between  the  effect 
of  too  many,  or  too  few  persons  being  made  defendants  in  ac- 
tions in  form  ex  contractu,  and  in  those  ex  delicto,  frequently 
render  it  advisable  to  adopt  the  latter  form  of  action,  when  it 
is  doubtful  who  should  be  made  the  defendants  ;  and  in  an  ac- 
tion on  the  case,  trover,  or  replevin,  no  inconvenience  can  arise, 
because  if  one  of  the  defendants  be  acquitted,  he  will  not  be 
entitled  to  costs  \{x)  though  in  trespass  it  is  otherwise,  unless 
the  judge  certify  that  there  was  reasonable  cause  for  making 
the  acquitted  person  a  defendant.(y)  A  recovery  against  one 
of  several  parties  to  a  joint  tort  frequently  precludes  the  plain- 
tiff from  proceeding  against  any  other  party  not  included  in 
such  action  ;(z)  thus  in  an  action  against  one  for  a  battery,  or 
for  taking  away  the  plaintiff's  posts,  or  destroying  grass  in  a 
field  where  several  persons  are  concerned,  the  recovery  against 
one  will  *be  a  bar  to  an  action  against  the  others  \{a)  and  *  77 

where  the  plaintiff  had  previously  recovered  in  an  action  against 
his  servant  for  quitting  his  service,  it  was  decided  that  he  could 
not  also  support  an  action  against  the  person  for  seducing 


(*)  1  Saund.  291.  {if)  8  k  9  Wm.  III.  c.  11.    Tidd, 
(/)   3  East,  62.  ace.  1  Saund.  291.    900,  1. 
d.  6  T.  R.  369.  conlr.  (r)  Cro.  Jac.  74.    Com.  Dip:.  Ac- 
Cm)  1  Saund.  291.  e.  5  T.  R.  651.     tion,  K.  4.  L.    2  B.  fc  P.  70,  1.     1 
7    T.  R.    257.      Bac.  Abr.  Joint-te-    Saund.  207.  a. 

mints,  K.  2  East,  574.  («)  Ye! v.  68.     2  B.  &  P.  71.     Bull, 

(w)  7  T.  R.  257.  N.  P.  20. 

(jt)  2  Stra.   1005.  Tidd,  900,  1. 
Ante,  33. 
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a\roy  such  servant  ;(£)  and  in  these  cases  the  count  will  in  ge- 
neral on  a  summary  application  stay  the  proceeding*  in  the  se- 
cond action,  where  it  is  manifest  that  the  entire  damages  have 
been  recovered  in  the  first^c)  But  where  the  evidence  and 
the  damages  in  the  two  actions  might  he  different,  as  where 
two  persons  on  different  occasions  have  published  the  some 
libel,  separate  actions  may  be  supported  against  eachi(c/) 
sdly.  Where       As  in  the  case  of  a  breach  of  covenant,  so  in  that  of  torts, 

the    interest  .  .    .  . 

has  been  as-  the  assignee  of  an  estate  is  not  liable  for  an  injury  committed 
«$7ierf,  &c.      before  he  came  to  the  estate  ;  but  if  he  continue  a  nuisance  he 
may  be  sued  for  such  continuance  ;(c)  though  prior  to  the  ac- 
tion) there  should  in  some  cases  be  a  request  and  a  neglect  to 
abate  the  nuisance :(/)  and  if  a  tenant  for  years  erect  a  nui- 
sance* and  make  an  underlease  to  B9    an  action  lies  against  ei- 
ther -,(g)  and  if  A  take  the  goods  of  C,  and  B  take  them  from 
A,  C  may  have  his  action  against  A  or  /?,  at  his  election. (A) 
ithly.  in  case       At  common  law  upon  the  death  of  the  wrongdoer,  the  rcmc- 
of  the  wrong-  dy  for  wrongs  ex  delicto^  and  unconnected  with  contract,  in 
fc^Vft  general  determines ;  *and  as  the  statute  4  Edw.  III.  c.  7.  does 

not  give  any  remedy  against  personal  representatives,  we  shall 
find  that  few  actions  in  form  ex  delicto^  and  in  which  the  plea 
would  be  not  guilty,  can  be  supported  against,  the  executor  or 
administrator  of  the  party  who  committed  the  injury .(i)  Many 
of  the  preceding  observations  on  the  rule  actio  personalis  mori~ 
tur  cum  fiersona,  in  its  relation  to  the  death  of  plaintiffs,  are 
equally  applicable  to  the  case  of  the  death  of  the  wrongdoer .(*) 
For  injuries  to  the  person^  if  the  wrongdoer  die  before  judg- 
ment, the  remedy  determines,  and  there  is  no  instance  of  an 
action  having  been  supported  for  such  injuries,  against  his  per* 
sonal  representatives.^/;  In  general  also  no  action  in  form  ex 
delicto^  as  trover,  case,  or  trespass,  can  be  supported  against  an 
executor,  for  an  injury  to  personal  property,  committed  by  bis 


(6)  3  Burr.  IS45.     1  Bl.  Rep.  387.  ( <r)  2  Salk.  460.     2B.kP.  40JL 

(c)  2  B.  k  P.  71.  (A)  Bac.  Abr.  Actions,  B. 

(rf)  2  B.  &  P.  69.  (/)  Coup.  374.  377.     1  Sauiul.  21G. 

(e)  Com.  Dig.   Action  Case,  Xui-  n.l. 

snnce,  B.     Dyer,   320.     2  Salk.  460.  (*)  Ante,  56  to  59. 

IB.  kP.409*     Ante,  71.  (/)  Cowji.  375.     1    Sannd.   216.  n. 

(/)  Postt  vol.  2.  333.  n.  c.  Com.  Dig.  Administration,  B.  15. 
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tMtator  i(my  though  if  th»  fertator  converted  the  property  Into         n. 
tooney,  assumpsit  lies  against  his  executor  j  or  if  the  property 
came  In  specie  to  the  possession  of  the  latter)  trover  would  be 
sustainable  against  him  though  net  in  the  character  of  execu- 
tory)   And  though  we  have  seen  that  debt  may  be  supported 
by  an  executor  for  an  escape  on  final  process,  it  cannot  against 
the  executor  of  a  sheriff  or  gaoler ;  for  though  the  action  is  not 
in  form  ex  delicto,  it  is  considered  as  founded  on  a  tort,  the  neg- 
ligence *of  the  deceased  sheriff  ;(©)  but  where  a  sheriff  has  le-  *  79 
Tied  money  under  an  execution ,  and  dies  before  he  has  paid  it 
over,  his  executors  may  be  sued  either  in  debt  or  scire  facias 
upon  his  return  of  Juri  feci,  or  by  action  of  assUmpait,  as  for  mo* 
ney  had  and  received.(^)  An  action  cannot  be  supported  against 
aft  executor  for  a  penalty  forfeited  by  the -testator  under  a  penal 
statute ;(?)  and  though  it  has  been  helden  that  debt  lies  against 
an  executor  for  treble  the  value  of  tithes  which  his  testator 
ought  to  have  set  out,  that  decision  has  been  doubted. (r)     At 
commonlaw  no  executor  was  answerable  for  a  devastavit  by  his 
testator  ;(•)  but  by  the  statute  30  Car.  II.  c.  7.  (explained  and 
made  perpetual  by  4  and  5  W.k.  M.  c.  24.  s.  12.)  "the  exe- 
"  cutors  or  administrators  of  any  executor  or  administrator)  wlie* 
"  tfaer  rightful  or  of  his  own  wrong,  who  shall  waste  or  convert 
w  to  his  own  use  the  estate  of  his  testator  or  intestate,  shall  be 
'<  liable  and  chargeable  in  the  same  manner  as  their  testator  or 
"  intestate  would  have  been  if  they  had  been  living."    So  that 
since  these  statutes,  if  a  judgment  be  obtained  against  an  execu- 
tor who  afterwards  dies,  an  action  may  now  be  brought  against 
his  executor  or  administrator  upon  the  judgment,  suggesting  a 
devastavit  by  the  first  executor.(Z)     But  it  has  been  considered 


(m)  Cowp.  371.    I  SaUnd.  216.  a.  (9)  Com.  Dig.  Administration,  B. 

Com.  Dig.  Administration,  B.  15.  15. 

(n)  Cowp.  371.  374.  I  Saund-  2l6.  a.  (r)  Sir  T.  Raym.  57.  72.    Vin.  Abr. 

(0)  Ante,  58.  Dyer,  322.  a.     Ld.  Executors,  H.  a.  pi.  21.  27.     Willea* 

Jtaym.  973.    Com.  Dig.  Adrainistra-  421. 

tion,  B.  15.    Vin.  Abr.  Executor,  H.  («)  S  Leon.  241.      I  Ventr.  29*. 

a.  pi.  1.7.  20,  Com.  Dig.  Administration,  IJ.  15. 

(p)  Cro.  Car.  539.    2  Show.  79.  (t)  I  WU«.25S.    1  SauudL  219.  c.  d, 
881.    Gilb.  Exec.  25.     9  Saund.  343. 

.Vol.  I.  [  8  ] 
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//.  that  an  executor  de  son  tort  of  an  *executor  de  son  tort  cannot  be 

j€tu     8.    sue£af  sucn  |^y  vjrtuc  of  these  statutes.(a) 

For  injuries  to  rro/- property  no  action  in  former  delicto  can  in 
general  be  supported  against  the  personal  representatives  of  the 
wrongdoer  \{w)  though  if  trees,  &c.  be  taken  away  ami  sola  by  the 
testator,  assumpsit  for  money  had  and  received  lies  against  his 
executorial)  or  trover  if  they  remain  in  specie,  and  the  executor 
refuse  to  restore  thcro»(y)  and  a  court  of  equity  will  frequently 
afford  relief  against  the  executor  of  the  wrongdoer,  ihough  at 
law  the  action  moritur  cum  persona  ;(z)  and  therefore  where  a 
a  tenant  for  life  cut  down  timber  and  died,  relief  was  decreed 
against  his  executors  in  favour  of  the  remainderman  ;(n)  and 
there  is  an  exception  to  the  common  Jaw  rule  in  the  case  of  the 
executors  of  a  deceased  rector  or  vicar,  8cc.  against  whom  the 
successor  may  support  an  action  on  the  case  for  waste  and  dilapi- 
dations permitted  by  the  deceased  (6) 
5thW    In  the       The.  statute  5  Geo.  II.  c.  30.  only,  discharges  a  bankrupt  from 

case  of  bank-  deffts^  and  does  not  protect  him  from  liability  to  actions  for  torts ; 
ru|)lcy,  ko. 

as.  for  assault  and  bauery,(c)'  slandered)  trespass  for  mesne  pro- 
fits.^) or  trpver,(/)  8cc.  unless  the  damages  have  been  ascertain* 
^   o  l  ed  by  verdict  *betbre  the  bankruptcy ;(/)  and  when  the  plaintiff 

has  an  election  to  shape*  his  action  in  different  ways,  either  tx 
contractu  or  ear  delicto,  if  he  adopt  the  latter  form  of  action,  the 
certificate  will  be  no  bar  ;(#)  as  where  the  bankrupt  unlawfully 
discounted  a  bill,  and  embezzled  the  money,  though  the  plaintiff 
might  have  declared  against  him  in  assumpsit  as  for  money  had 
and  received,  in  which  case  <the  certificate  would  have  been  a 
bar  to  the  action*  yet  having  declared  in  trover,  it  was  decided 
that  the.  certificate  was  no  bar.(A)  The  same  rules  affect  the 
liability  of  a  person  discharged  under  an  insolvent  act. 


(«)  Andr.  252.  254.  2  Ventr.  360.  \Vfflrs,  421.     3  Woodd.906,  7. 

(v)  7  T.  It.  732.     1  Saund.  216.  n.  (f)  3  Wits.  272. 

1.    2  Saund.  252.  a.    fa.  7.     3  T.  R.  (//)  1  II.  Bt.  29. 

549.                                                         %  {e)  l)ou£.  562.'    2  T.  R.  261. 

(x)  3  T.  R.  549.    Cowp.  373,  4.  '  (/)  6  T.  R.  695.     Doug.  167. 

(y)Oowp.  373,  4.    7T.  R.  13.    i  (/)  1  H.  Bl.  29.    Cuflen,  1st  «d- 

Sannd.  216.  a.  112.    ' 

(r)  3  Atk.  757.     2  Ves.  560.    2  (5-)  Cullcn,  1st  cd.  391,  2. 

Venir.  360.     S  T.  R.  549.                  i  (/»)   6  T.   R.    695.      CuUen,    113' 

(a)  7  T.  R.  732.  Doug.  167.    7  Vin.  74. 

(A)  3  Lev.  268.    2  T.  R.  637. 
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,  Actions  for  toru  committed  by  a  woman  ttfbre  her  marriage         XL 
must  be  against  husband  and  wife  jointly  ;(*)  and  for  torts  com-  „  . .     T      > 

°  J  *  Ctlilv.  In    the 

mitted  by  the  wife  during  coverture,  as  for  slander*  assaults,  «a*e'  of  mar- 
&c.  or  for  any  forfeiture  under  a  penal  statute,  they  must  also  nage' 
be  jointly'  sued  }(*)  and  ibe  plaintiff  cannot  in  the  same  action 
proceed  also  for  slander,  assault*  or  other  tort  committed  by 
the  husband  alone  ;(/)  nor  can  tlie  husband  and  wife  be  sued 
jotmiy  for  the  slander  of  both.(m)  But  for  assaults  or  other 
wrongs,  in  which  two  persons  may  concur*  the  husband  and 
wife  may  be  sued  jointly*  for  the  act  of  both,  and  the  acquittal 
of  the  husband  will  not  preclude  the  plaintiff  from  recover- 
ing.^) 'Detinue,  can  only  be  supported  against  the  bus-  *  82 
band.(o)  But  if  a  woman  convert  goods  before  her  marriage, 
or.  during  it,  without  her  husband^  trover  may  be .  supported 
against  her  and. her  husband  u/i)  and  for  a  conversion  by  hus- 
band  and  wife,  the  action  may  be  against  him  alone.,?) .  .A  feme 
covert  can  only  be  sued  for  her  own.  actual  wrong  or  trespass, 
and  cannot  become,  a,  trespasser  merely  by  her  previous*  or 
subsequent  assent  during  coverture  ^r)  but  she  may  be  jointly 
sued  with  ^er  husband  for  enticing  away  or  harbouring  the 
servant  of  another.(a)  In  an  action, of  trespass,  Sec.  against 
husband  and  wife,  for .  her  tort  before  or  during  coverture,  if 
she  die  before  judgment,  the  suit  will  abate,;  but  if  the  hus~ 

*  *  *  . 

hand  die  or  become  bankrupt,  her  liability  will  continue. (f) 

If  the  wife  be  sued  alone,  for  Jher  ton  before  or  after  mar- 
riage,  she  must  plead  her  coverture  in  abatement,  and  cannot 
otherwise  take  advantage  of  it  ;(u)  but  if  the  husband  and  wife 
be  sued  jointly  for  torts  of  which  they  could  not  in  law  be, 
jointly  guilty,  as  for  the  slander  of  both,  if  the  objection  ap- 
pear on  the  face  of  the  declaration  the  defendant  may  demur, 
move  in  arrest  of  judgment,  or  support  error^w) 


(*)  Bac.  Abr.  Bar.  k  Feme,  L.  (o)    I  Leon.  312.     Bac.  Abr.  tit, 

(k)  Id.  ibid.      1  Hawk.  P.  C.  3,  4.  Detinue. 

Bac.  Abr.  Bar.  fc  Feme,  I.  (/>)  2  Sannd.  47.  h.  i.     1  Leon.  312. 

(/)    2  Wits.  227.      Dyer,  19.  a.  pi.  Ycr*.  165.     Selwyn,  N.  P.  852. 

112.    Com.  Dig.  Bar.  k  Feme,  Y.  (?)  2  Samtdl  47.  i. 

(m)    Id.  ibid.      Bac.  Abr.   Bar.  k  (r)  2  Wila.  227.     Co.  Lit  180.  b. 

Feme,  L.    Seluryn,  N.  P.  253.    An-  n.  4.  357.  b.    Ante,  ft. 

te,  78.  4.   .  (fi)  2  Lev.  63. 

(»)    1  Ventr.  93.      ace.  Yetv.  106.  (*)  R.  T.  Hardw.  399.   Culfen,  392. 

1  Brownl.  209.     Com.  Dig.  Bar.  k  (w)  Ante,  45.  n.  1. 

Feme,  Y.  contr.  (w)  2  Wila.  227.    Dyer,  19.  a. 
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CHAPTER  II. 


OF   THE   FOJIM   OF    ACTION, 


i 

J  T  is  a  general  principle  that  if  the  law  confer  a  rights  it  will 
also  confer  a  remedy  by  action.  When  once  the  existence  of 
the  right  is  established,  the  courts  will  adapt  a  suitable  remedy, 
except  under  particular  circumstances  where  there  are  no  legal 
grounds  to  proceed  upon  in  a  court  of  law.fx)  At  a  very  ear- 
ly period  specific  forms  of  actions  were  provided  for  such  in- 
juries, as  had  then  most  usually  occurred  ;  and  Bracton^  ob- 
serving on  the  original  writs  on  which  our  actions  are  founded, 
declares  them  to  be  fixed  and  immutable,  unless  by  authority 
of  parliament.(y)  The  ancient  forms  of  actions  are  collected 
in  Registrum  Brevium^  and  were  termed  brevia  formata,  and 
upon  which  Fztzhcrbcrfs  JSfatura  Brevium  is  a  comment .(z) 
At  common  law  also,  though  no  form  could  be  found  in  the 
Register,  adapted  to  the  nature  of  the  plaintiff's  case,  yet  he 
was  at  liberty  to  bring  a  special  action  on  his  own  case,  and 
writs  were  framed  accordingly  which  were  termed  magistral 
84  Ha  ;(a)  *but  as  the  officers  of  the  court  were  found  reluctant 

in  new  cases  to  frame  the  proper  remedy,  the  legislature 
thought  -fir  to  enforce  the  common  law,  and  it  was  enacted  by 
statute    Westminster  2.(c)    «  that  if  it  shall   fortune  in  the 


(x)    Per  Ld.  Kenyon,    Ch.  J.     1        (a)  8  Co.  47.  b.  48.  a,     2  Bl.  Rep. 
Bast,  226.    3  Bl.  Com.  123.     1  Salk.    1113.   3  Worxtd.  168. 
20.    6  Mod.  5*.  (c)  13  Edw.  I.  s.  1.  o.  «4.    See  ©b- 

(y)  3  Bl.  Com.  117.  servations  on  this  statute,  3  Bl.  Com. 

(*)  3  Bl.  Com.  183,  4.  123.    183,   4,       3  Wood."  168.    and 

Webb's  case.    8  Co.  45.  b,  to  49.  fc 
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M  chancery,  that  in  one  case  a  writ  is  found,  and  in  like  case  /*•  OVnerat 
"  falling  under  like  law,  and  requiring  like  remedy,  is  found 
"  none,  the  clerks  of  the  chancery  shall  agree  in  making  the 
«*  writ ;  or  adjourn  the  plaintiffs  until  the  next  parliament,  and 
"  that  the  cases  be  written  in  which  they  cannot  agree,  and 
"  that  they  shall  refer  such  cases,(rf)  until  the  next  parliament ; 
"  and  by  consent  of  men  learned  in  the  law,  a  writ  shall  be 
u  made,  lest  it  might  happen  after,  that  the  court  should  long 
*  time  fail  to  minister  justice  unto  complainants."  To  this 
atatute  the  great  encouragement  and  frequency  of  actions  on 
the  case  is  attributed  ;  it  has  however  been  observed  mat  it  by 
no  means  follows,  that,  because  in  cases  unprovided  for  by  the 
Register,  the  statute  of  Westminster  2.  directs  an  action  on 
the.  case  to  be  framed,  that  such  action  did  not  subsist  at  com- 
mon law  .(e) 

Notwithstanding  these  provisions,  it  was  once  thought  that 
the  circumstance  of  an  action  being  of  the  first  impression,  and 
unprecedented,  constituted  a  conclusive  objection  against  it ; 
but  this  notion  no  longer  "prevails,  for  as  we  have  seen,  when*  *  85 

ever  the  common  law  recognises  or  creates  a  legal  right,  it 
will  also  confer  a  remedy  :  and  Lord  Ch.  J.  Pratty  in  answer 
to  the  objection  of  novelty,  said,  that  he  wished  never  to  hear 
it  urged  again,  for  tort*  are  infinitely  various,  not  limited  or 
confined,  for  there  is  nothing  in  nature  that  may  not  be  an  in- 
strument of  mischief,  and  the  special  action  on  the  case  was  in- 
troduced, because  the  law  will  not  suffer  an  injury  without  af- 
fording a  remedy,  and  there  must  be  new  facts  in  every  spe- 
cial action  on  the  case  ;(<?)  and  in  the  case  of  Pauley  v.  Free- 
*»**>(/)  Mr.  J.  MhhurM  observed,  that  where  cases  are  new 
in  their  flrincifile  it  is  necessary  to  have  recourse  to  legislative 
interposition  in  order  to  remedy  the  grievance }  but  where  the 
case  is  only  new  in  the  instancef  and  the  only  question  is  upon 
the  application  of  a  principle  recognised  by  law,  to  such  new 
case,  it  will  be  just  as  competent  to  courts  of  justice  to  apply 


(d)  There  appears  a  mistake  in  the        (<?)  Willes,  5*1.  1  East,  *26.    Bull 
statute  book  in  the  translation  irhich    N.  P.  79. 
is  here  corrected.  (/)  3T.  R.  63. 

(<?)  Per  Blackatone,  J.    2BJ.  Rep. 
U13. 
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In  General,  the  principle  to  any  case  which  may  arise  two  centuries&eoce, 
as  it  was  two  centuries  ago  However,  the  novelty  of  *n  action 
may  frequently  be  fairly  urged  as  a  strong  firetumfuive  argu- 
ment against  it,  more  particularly  where  the  rigtar  which  is 
the  foundation  of  the  action  is  admitted)  but  the  mode  of  re- 
.  lief  is  the  only  matter  in  -controversy .( h) 

When  the  prescribed  form  of  action  is  to  be  found  in  the 
9  86  Register,  the  proceedings   should  not   ^materially  vary  from 

it,(i)  unless  in  those  cases  where  another  form  of  action  has 
long  been  sanctioned  by  usage  ;(k)  for  the  courts  have  eon- 
siderecm  of  the  greatest  importance  to  observe  the  boundaries 
of  the  different  actions,  not  only  in  respect  of  their  being  most 
logically  framed,  and  best  adapted  to  the  nature  of  each  par* 
ticular  case,  but  also  in  order  that  causes  may  not  be  brought 
into  court  confusedly,  and  unmethodically,  and  that  the  record 
may  at  once  clearly  ascertain  the  scatter  in  dispute ;  a  regula- 
tion,  which,  since  the  different  legislative  provisions  respecting 
costs,  (the  right  to  which  varies  in  different  forms  of  actions,) 
has  become  of  still  greater  importance. (/) 

Actions  are  from  their  subject  matter  distinguished  into  rcatf 
personal,  and  mired^m)  Real  actions  are  for  the  recovery  of 
real  property  only,  and  in  which  the  plaintiff,  then  called  the 
demandant,  claims  title  to  lands,  tenements  or  hereditaments 


(A)   Co.  Lit  SI.  b.  n.  8.  per  Aah-  "  of  actions  should  be  kept  distinct" 

hurst,  J.  2  T.  R.  673.  And  in   1  B.  &  P.    476.    Eyre,   C 

(i)  Bac.  Abr.  Abatement,  If.  J.  observed,  that    "  undoubtedly  we 

(h)    Id.  ibid.       4  Co.  94.  b.       S  "  ought  to  endeavour  to  preserve  the 

Wood.  Vin.  Lect.  169.  .  "  distinction  of  actions  i  and  if  it  ap- 

XO  Thus  in  6  T.  It.  120,  130.  Lord '  "  pear  upon  the  pleadings  that  ac- 

Kcnyon,   C.   J.  said,    "it  is  of  im-  "  tions  of  a  different  nature  have  bee* 

"  portanee  that  the  boundaries  be-  u  mixed,  that  is  a  sufficient   ground 

"  tween  the  different  actions,  should  "  for  arresting  the  judgment.'*     And 

"  be  preserved  and  particularly    in  in   1  Stra.   635.  the  C.  J.  observed, 

"  cases  of  this  kind ;  for  if  in  an  ac-  "  we  must  keep  up  the  boundaries  of 

"  tion  of  trespass  the  plaintiff  re-  "  actions,   otherwise  we  shall  intro- 

*'  coyer  less  than  40*.  he  is  entitled  "  duce  the  utmost  confusion."    See- 

"  to  no  more  costs  than    damages,  also  11  Mod.  180.      2  Burr.  1114.    2 

"  whereas  a  verdict  with  nominal  da-  Saund.  47.  b.     2  Inst.  434.  FiUg.  85. 
"  mages  only,   in  an  action  on  the        (rn)  Sec  the  division  of  actions,  3 

*' case  carries  full  costs."     And  in   1  Bl.  Com.  117.    Bac.  Abr.  Actions  in 

H.  Bl.  243.  Mr.  J.  Wilson  said,    "it  General,  A. 
"  is  highly  necessary  that  the  forms 
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in  fee*aiinple,  fee-tail,  or  for  term  of  life,  *soch  as  writs  of  en-  in  General 
try,  right,  formedon,  dower^tt)  &c.  Personal  actions  are  for 
the  recovery  of  a  debt,  or  damages  for  the  breach  of  a  contract) 
or  specific  personal  chattel,  or  a  satisfaction  in  damages  for 
some  injury  to  the  person,  persona],  or  real  property.  In 
mixed  actions,  which  partake  of  the  nature  of  the  other  two, 
the  plaintiff  proceeds  for  the  recovery  of  some  real  property, 
and  also  for  damages  for  an  injury  thereto,  as -in  the  instance 
of  an  action  of  ejectment  or  of  waste.  I  shall  confine  my  ob- 
servations to  such  personal  and  mixed  actions  as  most  frequent- 
ly occur  in  practice. 

Persona]  actions  are  in  form  ex  contractu  or  ex  delicto,  or, 
in  other  words,  are  for  breach  of  contract  or  for  wrongs  uncon- 
nected with  contract.  Those  upon  contracts  are  principally  as- 
sumpsit, debt,  covenant,  and  detinue  ;(o)  and  those  for  wrongs 
are  case,  trover,  detinue,  replevin,  and  trespass  vi  et  armis. 
We  will  take  a  concise  view  of  the  nature  and  particular  ap- 
plicability of  each  of  these  respective  remedies,  and  of  the  ac- 
tion of  ejectment.  * 


•/  ASSUMPSIT. 

This  action*  is  so  called  from  the  word  assumpsit,  which, 
When  the  pleadings  were  in  Latin,  was  always  inserted  in  the 
declaration,  as  descriptive  of  the  defendant's  undertaking.^) 
It  may  be  defined  to  be  an  action  for  the  recovery  of  damages 
for  the  non-performance  of  a  parol  or  simple  contract,  or  in 
other  words,  a  contract  not  under  seal  nor  of  record,(?)  cir- 


(n)  At  to  the  various  real  actions,  claration,    though    the    promise    4e 

see  Co.   Lit.  239.   n.  1.      S  Bl.  Cora,  founded    on   a    legal    liability,     and 

Ch.  10.    Bac.  Abr.  Actions  in  Gene-  though  in  evidence-  It  would  be  Ira- 

ral,  A.  plied.     Bac.  Abr.  Assumpsit,  F. 

(o)  The  actions  of  account  and  an-  (q)   Contracts  are  of  record,    by 

»uity,  though  sometimes  adopted,  do  specialty,   or  by    parol ;    the    term 

aot    often    occur  in    practice,    and  parol,  or    simple     contract  signifies 

therefore  1  have  not  observed  upon  every  contract  not  under  seal  nor  ol 

them,  record,  whether  TerWi  or  written,  7 

(J>)    The    word    "  imdertook,"  T.  R.  351. 

«*ght  always  te  Wiasertea*  m  the  d«-  » 
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7  Mmmput.  cumstances,  which  distinguish  this  remedy  from  others ;  for 
the  action  of  debt  is,  in  legal  consideration,  for  the  recovery  of 
a  debt  eo  nominef  and  in  numeroy  and  most  frequently  upon  * 
deed  ;(r)  and  the  action  of  covenant,  though  for  the  recovery 
of  damage*  can  only  be  supported  upon  a  contract  under  seal, 
Assumpsit  however  is  not  sustainable,  unless  there  have  been 
an  express  contract,  or  unless  the  law  will  imply  a  contract. 
Though  founded  upon  contract,  this  action,  as  distinguishable 
from  the  brevia  formata,  and  falling  within  the  provision  of 
the  statute  of  Westminster,  may  be  termed  an  action  on  the 
case ;(«)  it  is  now  however  uniformly  called  an  action  of  a$<- 
sumpsit,  and  when  the  term  4  case1  is  adopted  in  a  statute,  or 
otherwise,  an  action  as  for  a  tort,  and  in  form  ex  delicto  is 
usually  intended}  and  not  an  action  in  form  ex  contractu.^) 

*  89  *A  ohiftute 'inquiry  into  the  history  of  this  action  would  at  this 

time  be  matter  of  curiosity,  rather  .than  of  practical  utility ; 
the  origin  and  progress  of  it  may  be  collected  from  the  reports 
and  works  referred  to  in  the  note  ;(u)  and  from  which  it  ap- 
pears, that  till  Slade's  case,(w)«a  notion  prevailed,  that  on  a 
simple  contract  for  a  sum  certain,  or  for  any  money  demand, 
the  action  must  be  in  debt ;  but  it  was  holden  in  that  case  that 
the  plaintiff  had  his  election  either  to  bring  assumpsit  or  debt ; 
however,  from  the  manner  in  which  the  statute  3  Jac.  I.  c. 
fc.  is  penned,  it  is  probable  the  action  of  assumpsit  was  not  then 
much  in  use:  but  afterwards  it  became  very  general,(x)and  it 
is  certainly  now  more  frequently  adopted  for  the  recovery  of 
money  due  on  a  simple  contract,  than  the  action  of  debt.  From 
these  cases  it  also  appears,(y)  that  though  before  Slade9s  case, 
an  action  on  the  case  might  be  supported,  as  well  for  the  non- 
feasance of  a  contract,  as  for  misfeasance  or  malfeasance  in  the 
performance  of  it,  yet  from  the  form  of  the  writ  in  Fitzher- 


(r)    I  H.B1.  654,  5.  551.  Bull.  N.  Vin.  Abr.  270.    Rro.  Abr.  Action  so? 

P.  167.  IcCasc,  pi.  7.  69.  72.     Fitzgr.   N.  B. 

(*)  Bac.  Abr.  Assumpsit.    Gilb.C.  04.  A.  n.  a.  145.  G.     I  New  Rep.  295. 

P.  6.     2  Bl.  Rep.  850.  Bl.  R<*p.  850. 

(0  7  T.  K.  36.  (w)  4  Co.  91  to  95.  44  Eliz. 

(«)    Rudder  v.  Prioe,    1  Hen.  Bl.  (a*)  Per  Bailer,  J.  Doug.  6. 

550  to  555.     Doug.  6,    7.      Stale's  (p)    Rro.   Abr.   tit.   Action  sur  le 

esse,   4  Coke,   91  to  95.     3  Woo<|.  Case,  pi.  7.  69.  72.      Fitly.  N.  R.  94. 

108,  9.  n.  «.    Reeves,  vol.  3  &  4.     I  A,  145.  t».    B»e.  Abr.  Assumpsit,  C 
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6ert>{z)  it  may  be  collected  that  the  remedy  was  not  similar  to  /.  %.u*unip*:t 
our  present  action  of  assumpsit,  but  resembled  the  present  form 
of  a  declaration  in  case  for  a  tort.(a) 

The  breach  of  all  parol  or  simple  contracts,  whether  verbal 
of  written,  or  express  or  implied,  or  for  *the  payment  of  mo-  *   90 

ney,  or  for  the  performance  or  omission  of  any  other  act,  is 
remediable  by  action  of  assumpsit.  Thus  it  lies  to  recover 
money  lent,  paid,  and  had  and  received  to  the  use  of  the  plain- 
tiff; and  in  some  cases,  though  the  money  have  been  received 
tortiously  or  by  duress  of  the  person  or  goods,  it  may  be  re- 
covered in  this  form  of  action,  the  law  implying  a  contract  in 
favour  of  the  party  entitled  \{b)  as  against  a  person  who  has 
usurped  an  office,  and  received  the  known  and  accustomed 
fees  of  office,  though  mere  gratuitous  donations  canpot  be 
recovered  in  assumpsit  ;(c)  and  where  the  goods  of  a  trader 
after  his  act  of  bankruptcy  are  taken  in  execution,  or  otherwise 
disposed  of  without  the  concurrence  of  the  assignees,  they  may 
waive  the  tort,  and  declare  in  assumpsit  for  money  had  and  re- 
ceived,  if  the  goods  have  been  sold  ;(</)  so  it  lies  to  recover 
money  paid  by  a  bankrupt  by  way  of  fraudulent  preference  ;  but 
in  these  cases  it  is  sometimes  most  advisable  to  declare  in  case 
or  trover,  in  order  to  avoid  a  set-off  or  mutual  crcdit.(r)  In 
some  cases  also  where  money  has  been  extorted  by  duress  of 
goods,  it  may  be  recovered  back  in  assumpsit. (J*)  But  the 
proprietor  of  cattle  wrongfully  distrained  damage  ft  asant,  who 
has  paid  money  for  the  purpose  of  having  them  'redelivered  to  *    91 

him,  cannot  recover  back  that  money  in  this  action,  because 
such  mode  of  proceeding  would  impose  great  difficulties  on 
the  defendant,  by  not  apprising  him  of  what  he  was  to  defend  ; 
and  the  law  has  provided  specific  remedies  for  trying  the  le- 
gality of  a  distress,  viz.  replevin,  trespass,  or  trover.(gr)     So 


(z)  Nat.  Brcv.   94.   A.     3  Woudd.  (rl)  *d.  ibid.  2  T.  It.  I4:>.     3  Wih 

1G9.     «  BL  Rep.  850.  30+.     2  Bl.  Rep.  S27. 

(a)  1  H.  Bl.  550,  I.          "  (e)  4  T.  R.  'ill. 

(6)2LU.  Raym.  1216.    2  Bl.  Rep.  (/)  2  Stra.  015.    4  T.  R.  485.- 

827.    3  Wis.  304.        2T.  R.  144.—  Buli.  N.  P.  !.i«2. 

Cowp.  419.     Bull.  N.  P.   131.    6T.  (g)  Covp.  414.     6T.R.  208. 
R.  695.    2  Stra.  916.    4  T.  tt.  4S5. 

(c)    6  T.  R.  681.      2  Mod.  260.    1 
T.  R.  403.    Ld.  liaym.  1216. 

Vol.  I.  [  9  ] 
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/  Assumpsit,  this  action  lies  to  recover  interest,  and  money  due  on  an  account- 
stated,  or  for  services  and  works  of  different  descriptions,  or 
for  the  sale,  use,  or  hire  of  goods  or  of  land,  or  other  per- 
sonal or  real  property,  and  upon  bills  of  exchange,  whether 
foreign  or  inland,  checks  on  bankers,  promissory  notes,  po- 
licies of  insurance  on  ships,(A)  or  on  lives,  or  against  fire, 
when  not  under  seal.  It  lies  also  specially  upon  wagers,(t) 
feigned  issues,(£)  and  awards,  where  the  submission  was  not 
by  deed  :(/)  also,  to  recover  money  due  on  by-laws,(m)  fo- 
reign judgments,(n)  or  for  legacies  charged  on  land,(o)  though 
debt  is  more  usual  in  the  last  three  instances ;  or  for  a  specific 
legacy  after  the  executor  has  assented)  but  not  otherwise^) 
nor  for  a  pecuniary  legacy  payable  out  of  the  general  assets  of 
the  testator. (g)  It  may  also  be  supported  for  money  due  for 
tithes,  where  there  has  been  an  agreement  for  a  composi- 
tion ;(r)  but  unless  there  have  been  such  a  composition  the 

*  $2  only  remedy  is  in  a  court  of  equity  or  *in  the  Ecclesiastical 

counts,  or  in  debt  upon  the  statute  2  and  3  Edy>.  VI.  c.  13.  to 
recover  the  treble  value  of  the  tithe  omitted  to  be  set  out*  and 
which  act  extends  only  to  predial  tithe.(r)  Mtutnflut  also  lies 
for  the  amount  of  tolls  and  port  duties,(«)  contributions  to  party 
walls,(/)  or  canal  calls,(tt )  or  on  promises  to  pay  money  in  con- 
sideration of  forbearance  to  sue  the  defendant  or  a  third  per- 
son,! w)  or  in  consideration  of  services  or  works  done,  or  goods 
sold  to  the  defendant,  or  a  third  person  at  the  defendant's  re- 
quest;^) and  upon  contracts  to   guaranty/y)   indemnify,(r) 


(h)  Post,  vol.  2.  71  to  75.  Tithe,  Y.    D.  d.     DjII.  N.  P.  188  to 

(i)  Post,  vol.  2.  75  to  77.  191. 

(k)  Post,  vol.  2.  77  to  79.  (r)  Post,  vol.  2.  185.    Butf.  N.  P. 

(/)  Post,  vol.  2.  79  to  82.  1S8. 

(m)  1  B.  &  P.  98.  (*)  Post,  vol.  2. 13  to  16. 

(n)    Doug.    1.     4T.   R.  493.       3  (!)  14  G.  IJ1.  c.  78.     5,  T.  R.  130. 

Ea.>t,  221.  8  T.  R.  214.     1  B.  k  P.  303. 

(o)  2  Salk.  415.      6  Mod.  2&    Ld.  («)  7  T.  R.  36. 

Raym.  937.  (u>)  Post,  vol.  2.  82  to  H%. 

(p)  3  East,  120.     4  Eap.  Rep.  *54.  (x)  Post,  vol.  2.  85  to  8S. 

Cowp.  289.  (t/)  1  Saund.  2U.  a.     5  East,  10. 

(y)  Id.  ibid.  5  T.  R.  692.      Peakc,  (z)  Post,  vol.  2.  88.      3  WUs.  262. 

73.     7  T.  R.  667.     1  H.  RI.  108.  3  East,  169.       2  T.  U.  10;»        2  B.  Jo 

(r)  Po>t,  vol.  2.  18.   Bhc.  Abr.  tit.  P.  98.  268. 


i 
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employ  ,(<z)  or  to  serve  and  perform  wc*ks,(6)  and  against  at*  L  M&mptit 
ttmies  and  seUdttm^c)  wharfingers,^)  surgeons,(tf)  inn- 
keepcr»t(/)  camera  and  other  bailees,^)  for  neglect  or 
other  breach  of  duty.  Amumfmt  is  alto  the  proper  remedy  for 
a»  breach  of  a  promise  to  marry  ;(A)  and  against  a  vendor  for 
not  delivering  goods  bought^')  or  against  the  vendee  for  not 
accepting  goods  aold,(£)  or  for  not  delivering  a  bill  of  ex* 
change  in  payment  for  the  same j(0  upon  an  express  war- 
ranty of  the  goodness  *or  quality  of  any  personal  chattel,  *  93 
either  on  the  sale  or  exchange  thereof^m)  or  upon  an  express 
or  implied  warranty,  as  to  the  property  therein ;(«)  and  by  and 
against  vendors  and  purchasers  for  not  completing  a  contract  of 
aale.(o)  So  where  there  has  been  an  express  agreement  not  under 
seal  between  landlord  and  tenant,  or  where  the  law  implies  a 
contract  on  the  part  of  the  latter  to  manage  the  farm  in  a  hus* 
bandlike  manner,  this  action  may  be  sustained  for  the  breach 
of  such  contract  ;(/>)  though,  where  the  tenant  has  been  guiky 
of  voluntary  waste,  it  is  usual  to  declare  in  case,  unless  there 
be  also  a  money  demand,  which  might  be  included  in  a  declara- 
tion in  as*umfuit.(q)  And  by  the  express  provision  of  11 
Geo.  II.  c.  19.  s.  15.  the  executor  of  a  tenant  for  life  may,  in 
this  action,  recover  a  proportion  of  rent  up  to  the  day  of  his 
testator's  death. 

The  action  of  a**uiq/te7,is  in  general  the  only  remedy  against  \\hen  the  pe- 
an  executor  or  administrator,  for  the  breach  of  a  contract  not  J"^    reml" 
under  seal,(r)  and  for  the  recovery  of  money  payable  by  in- 
stalments, where  the  whole  debt  is  not  due  ;(«)  for  (unless 


(a)  Post,  vol.  2.  92.      2  East,  145.  («)  Post,  vol  2.  100  to  103. 

4158V.  Rep.  77.    Cowp.  437.  (n)  Post,  vol.  2.   100.  n.  I.    2  BJ 

(4)  Post,  Vol.  2.  93  to  97.    5  T.  R.  C.  451.    3  Id.  1G0.    Cro.  Jac.  474.     1 

143.  Roll.  Abr.  90. 

(c)  Post,  vol.  2.  96.  (o)  Post,  Vol.  2.  125  to  133. 

(</)  7  T.  R.  171.     Post,  vol.  2.  lit.  Q>)  Post,  vol.  2. 133.  n.  n.  to  140.  5 

(<?)    tSaund.  312.  n.  2.      2  Wis.  T    U/SfJ.     1  ttast,  154.    1  II.  Bl 

359.  99. 

(/)  8  Co.  32.    5  T.  11. 273.  (?)  Id.  ibid.  3  East,  70. 

(#)  Post,  vol.  2.  103  to  123.  (r)  1  Ncav  Rep.  293.    9  Co.  86.  b. 

(/i)  Post,  vol.  2.  89  to  92.  (a)  1  II.  Bl.  547.    Cro.  Jac.  504.    2 

(0  Post,  vol.  2.  99.  Sauiid.  303.  n.  C.  337.  350.  374.  Fitzg. 

(fc)  Post,  vol.  2.  97  to  99.  302.    Cora.   Wi;;.  Action,  F.    3  Go. 

,    (/)    Port,  vol.  C.  8,5.      4  East,    147.  22  a. 
3  B.  k  P.  382. 
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J.  Assumpsit,  in  the  court  of  exchequer,  in  which  wager  of  law  is  not  allow- 
ed) (t)  debt  is  not  in  general  sustainable  against  an  executory  nor 

*  94  can  that  action  be  *  supported,  unless  the  whole  debt  be  due ;(«) 

also  where  the  simple  contract  was  for  the  payment  of  the  debt 
of  a  third  person,  or  collateral)  as  debt  is  not  sustainable,  «*- 
sumpsit  is  the  only  form  of  action  ;(w)  as  at  the  suit  of  the 
payee  or  indorsee  of  a  bill  of  exchange  against  the  acceptor,  or 
of  the  indorsee  of  a  promissory  note  against  the  maker  ;(jt) 
and  on  an  award  to  perform  any  act,  except  to  pay  money)  as- 
sumpsit  is  the  only  remedy?  unless  the  submission  were  by 
bond,(y)  and  formerly  it  was  thought  that  in  an  action  of  debt 
on  simple  contract,  the  precise  sum  stated  to  be  due  in  the  de- 
claration, must  be  recovered,  or  that  the  plaintiff  would  be  non- 
suited ;(r)  and  therefore  at  thaU  time  it  was  usual,  when  the 
amount  of  the  debt  was  uncertain,  to  declare  in  assumpsit  ,♦  but 
as  this  notion  no  longer  prevails,  and  the  plaintiff  will  recovery 
if  he  prove  any  sum  to  be  due  to  him,  though  less  than  that 
stated  in  the  declaration,  it  is  no  longer  material  in  this  re* 
spect,  whether  the  plaintiff  declare  in  assumpsit  or  debt.(a) 
\VhjM»  it  dots  When  a  party  has  a  security  of  a  higher  nature,  he  must 
found  his  action  thereon,  and  as  the  law  has  prescribed  differ- 
ent forms  of  action  on  different  securities,  assumpsit  cannot  in 
general  be  supported  when  there  has  been  an  express  contract 
under  seal  or  of  record,  but  the  party  must  proceed  in  debt  or 
covenant  where  the  contract  is  under  seal,  or  in  debt  or  tire 
facias  if  it  be  of  record,  even  though  the  debtor,  after  such  con- 

*  95  tract  were  made,  *expressly  promised  to  perform  it.(d)     But  if 

the  deed  be  only  executed  by  the  plaintiff  and  not  by  the  de- 
fendant, the  action  must  be  assumpsit  ;(c)  and  if  there  be  an 
agreement  by  deed  to  let  a  house  by  words  not  amounting  to 
an  actual  demise,  the  party  may  maintain  assumpsit  for  use  and 


(/)  3  Bl.  Com.  347.    9  Co.  €8.  a.  (z)  3  Bl.  Cora.  155. 

00  1  H.  Bl.  552.  (a)  1  H.  Bl.  249.  550.    Doug.  8. 

(:r)  Hantw.  486.     Com.  T%  Debt,  732. 

H.    2  Ld.  Ray  in.  1040.    2  Snund.  62.  (b)  1  Roll.  Abr.  11.  517.     Cro.  Jac. 

b.  506.  598.    Cowp.   129.    2  Stra.  1027. 

(x)  2  B.  k  P.  78.  and  Chitty  on  Bull.  N.  P.  128.     2  T.  R.  105.     Hut- 
Bills,  2d  ed.  30.1,  4.  ton,  34.     I  Vin.  Abr.  278.  pi.  20.     1 

(,y)  2  Saund.  G2.  b.  n.  S.  New  Rep.  108.     1  T.  R.  104,  5. 

(c)  3  Esp.  Rep.  42. 
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occupation  ;(d)  aad  where  oo  the  separation  of  a  husband  and  2*  Mnmpnt. 

m 

wife,  he  covenanted  by  deed  with  a  truateey  to  pay  an  allow- 
ance for  her  separate  maintenance)  but  made  default,  and  the 
trustee  provided  the  wife  with  necessaries,  it  was  decided  that 
he  might  support  anumfint  on  the  common  law  obligation  ;(0 
and  if  the  contract  under  seal  be  invalid,  and  there  be  any  evi- 
dence upon  which  an  implied  contract  can  be  raised,  aseumfuit 
may  in  some  cases  be  supported ;(/)  as  where  an  annuity  deed 
has  been  set  aside,  for  some  defect  in  the  memorial,  &c.(gO 
and  where  a  feme  covert,  without  authority  from  her  husband, 
contracted  with  a  servant  by  deed,  the  service  having  been  per- 
formed, it  was  decided,  that  the  servant  might  maintain  a*»«tfi/z- 
mt  against  the  husband  \{h)  and  where  in  respect  of  a  new  con* 
sideratwn,  there  has  been  a  new  contract,  to  pay  a  debt,  or  per- 
form a  contract  under  seal,  atium/iett  may  be  supported ;  as  on 
a  promise  to  an  assignee  of  a  bond,  to  pay  him  in  consideration 
of  forbearance;  (z)  or  on  a  promise  by  an  heir,  having  assets  by 
descent,  to  pay  the  debt  of  *his  ancestor  for  the  same  consider*  #  96 

ation  ;(*)  or  by  the  debtor  himself,  in  respect  of  any  new  con- 
sideration;(/)  and  though  it  has  been  decided  that  asaumfiiit 
cannot  be  supported  against  a  parry,  on  his  undertaking  the 
debt  and  costs  recovered  against  himself,  in  consideration  that 
the  plaintiff  would  stay  execution  ;(«)  itisclear  that  such  action 
might  be  supported  on  a  similar  undertaking  to  pay  made  by  a 
third  person  ;(»)  so  between  partners,  who  have  by  deed  cove- 
nanted to  account  with  each  other,  and  to  pay  over  what  shall 
appear  to  be  due,  if  they  state  an  account,  and  one  expressly 
promise  to  pay  the  balance,  assumpsit  may  be  supported,  not- 


(d)  4  Esp.  Rep.  59.  Sir  T.  Raym.  128.  1  Ventr.  159.  Com. 

(c)  2  New  Hep.  U8.  Dig.  Action  Assumpsit,  B.  1. 

(  /)  3  East,  333.    6  T.  R.  17G.    6  (0  Cro.  Car.  343.    Cro.  Eliz.  67. 

East,  241.  12  ftfcxl.  511.    t  Vin.  Abr.  *72.     1 

(^■)1<1.  ibid.  See  exceptions  in  S  Roll.  Abr.  pi  6.    Bac.  Abr.  8.  As- 

East,  231.  sumpsitA. 

(A)  6  T.  R.  17C>.  (m)  Cowp.  128,  9.     Scd.  qu.     7  T 

(i)  1  Saund.  210.  u.  I.    llardr.  71.  R.421. 

595.  1  East,  104.  I  Lev.  188.  8T.  R.  (n)  Cowp.  129.    Hardw,  71.  1  Lev. 

(h)  1  Leon.  29$.     2  Satinet  137.  b.  ISS. 


L. 
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7.  Amwpsit*  withstanding  the  deed  ;(c)  and  where  a  contract  under  seal  has 
afterwards  been  varied  in  the  terms  of  it  by  a  simple  contract, 
such  substituted  agreement  must  be  the  subject  of  an  action  of 
assum/uit,  and  not  of  an  action  of  covenant  ;(ji) 

It  is  also  a  rule,  that  when  a  bond  or  other  security,  under 
seal  or  of  record,  has  been  accepted  in  uatitfaction  of  a  simple 
contract,  the  latter  is  merged  in  such  higher  security,  and  at- 
wmjisit  is  not  sustainable  ;(?)  unless  such  new  security  be  void 
on  account  of  usury  ;(r)  or  under  the  annuity  act,  &c.  uuwhich 
cases  the  party  may  proceed  on  the  original  simple  contract  if 
y*  "valid  ;(s)  So  if  an  infant  give  a  bond  in  a  penalty  for  necessaries, 

the  bond  being  voidable,  the  creditor  may  proceed  in  assum/i- 
sit ;(;)  and  if  after  a  secret  act  of  bankruptcy,  the  bankrupt  give 
a  bond  in  satis&ction  of  a  simple  contract  debt,  it  will  not  so  far 
extinguish  the  simple  contract  as  to  preclude  the  creditor  from 
petitioning  thereon  for  a  commission.(w)  And  the  acceptance 
by  a  landlord  of  a  bond  for  rent,  is  no  extinguishment,  because 
the  rent,  issuing  out  of  the  realty,  is  a  debt  of  a  higher  nature  ; 
though  a  judgment  obtained  on  the  bond  would  extinguish  the 
demand  for  rent.(w)  The  taking  a  collateral  security  of  a  high- 
er nature,  whether  from  the  principal  or  a  surety,  does  not  pre- 
dude  the  creditor  from  suing  the  original  debtor  in  atsuntftsit 
on  the  first  contract  ;(x)  though  judgment  may  have  been  ob- 
tained upon  such  collateral  security. (y) 

It  was  also  a  branch  of  this  rule  that  aanimfiut  could  not  be 
supported  for  rent,  &c.  issuing  out  of  real  property,  though  not 
reserved  by  deed,  unless  an  express  promise  to  pay  could  be 
proved  ;  the  demand,  in  the  technical  phrase,  savouring  of  the 
realty,  and  being  recoverable  by  higher  remedies  as  by  debt  or 
distress.(r)  The  statute  1  i  Geo.  II.  c.  19.  was  passed  to  reme- 

*  98  dy  the  *  common  law  in  this  respect ;  since  which,  rent  due  on 

(o)  2 T.  R.  485.  478.  (w)  Hull'  X.  P.  182.     Stro.  1042. 

( p)  I  Ewt,  630.    S  T.  R.  596.  (w)  Bull.  N.  P.  1  IS.     6  Co.  44. 

(y)  Cro. Car.  415.    Bac.  Abr.  Debt,  (j)  2  Leon.   110.    6  T.  R.  176,  7. 

G.  (y)  3  East,  251. 

(r)  1  Saund.  295.  a.    Cro.  Eliz.  20.  (x)  1  Roll.  Abr.  7.     Cro.  Jac.  598. 

6  East,  241.  414.     Cro.  Eliz.  242.     3  L.v.   150. 

(*)  1  Saund.  295.  a.    Cro.  Eliz.  20.  261.    3  Wocxjd.  152,  3.  Frccn:.  234. 

6  East,  241.  Doug.  7*29. 

(0  Bull.  N.  P.  162.     Co.  Lit.  172 
Cro.  Eliz.  920. 
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a  parol  demise  may  be  recovered  by  action  of  assumpsit  or  /•  .kstmpnt. 
debt  ;(a)  and  indeed,  this  notion  seems  no  longer  to  prevail  in 
any  caae.(A) 

Though  a  statute  may  in  some  respects  be  considered  as  a 
spedalty,(c)  yet  assumpsit  may  be  supported  for  money,  &c.  ac- 
cruing due  under  the  provisions  thereof,  unless  another  remedy 
be  expressly  given,(rf)  and  an  order  of  an  inferior  court  of  jus- 
tice may  be  the  subject  of  this  action,  if  there  be  an  express 
agreement  to  observe  the  same.(f )  This  action  is  also  sustain- 
able upon  ihe  judgment  of  a  foreign  court,  which  is  not  consi- 
dered as  a  debt  of  record  in  this  country//)  unless  in  the  case 
of  an  Irish  judgment  since  the  union.  (§•)  We  have  already 
seen,  that  this  action  is  not  sustainable  by  a  party  against  his 
eoftartner  to  recover  a  proportion  of  profits,  unless  the  ac- 
counts hare  been  balanced  ;(A)  though  in  the  case  of  a  partner- 
ship in  a  single  transaction,  exceptions  have  been  admitted ;(i) 
nor  can  this  action  be  supported  against  a  corporation,  which 
cannot  contract  by  parol,  unless  in  the  case  of  promissory 
notes,*  and  ot^er  contracts  sanctioned  by  particular  legislative 
provisions ;(/)  but  a  corporation  may  be  plaintiffs  in  this  form 
of  action. (w) 

♦Where  there  has  been  an  express  contract,  the  party  in-  *  99 

•  jured  may  sustain  an  action  of  assumpsit ',  though  the  breach 
amount  to  a  trespass  ;0)  but  unless  there  have  been  such  con- 
tract, or  the  law  will  under  the  circumstances  imply  a  contract, 
the  plaintiff  must  resort  to  another  form  of  action,  and,  there- 
fore, assumpsit  for  use  and  occupation  cannot  be  supported 
where  the  possession  is  adverse,  but  the  plaintiff  must  declare 
in  ejectment  or  trespass  ;(o)  and  though  we  have  seen,  that 
where  money  has  actually  been  received,  the  plaintiff  may  in 


(a)  8  T.  R.  327.    6  T.  R.   62.     6  (A)  Ante,  25,  6,  7.    2  T.  R.  483. 
East,  348.  478.    4  East,  144.     4  Esp.  Rep.  182. 

(b)  Wfflcs,  111.  118.  (0  Ante,  25,  6,  7.    \VUlcs,209.    8. 

(c)  1  Sauncl.  37,  8.  T.  R.  146. 

(rf)  Ball.  N.  P.  129.    Cowp.  474.  (k)  3  &  4  Ann.  o.  9. 

Doug.  10.  n.  2.  402.  407.    5  T.  R.  130.  (/)  6  Vin.  317.  pi.  49.    5  East,  239. 

Com.  Dig.  tit.  Action  upon  Statute.  242. 

(<0  2  n.  &  P.  484.  (m)  2  Lev.  252. 

(/)  %  Doug.  4.  (n)  2  Wils.  321.    3  WUs.  354. 

(^)  5  East,  474.  (©)  1  T.  R.  386,  7.  378.   Ld.Raym. 

1216.    Bac.  Abr.  Assumpsit,  A. 
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/.  Assumpsit,  some  cases  waive  the  tort  or  trespass,  and  declare  in  ataumfm: 
for  money  had  and  received ;  v/>)  yet  this  action  cannot  in  gene- 
ral be  supported  to  recover  back  money  paid  for  the  release  of 
cattle  distrained  damage  feasant ,  but  the  party  must  replevy, 
or  proceed  by  action  of  trespass  or  trover  ;(y)  the  principle  ot 
which  distinction  is  stated  by  Lord  Man*fieldy  in  the  case  of 
tendon  v.  Hoofier.(r) 

The  declaration  in  this  action  must  invariably  disclose  the 
consideration  upon  which  the  contract  was  founded  ;  the  con* , 
tract  itself,  whether  express  or  implied,  and  the  breach  there- 
of,^) and  damages  should  be  laid  sufficient  to  cover  the  real 
amount.  The  most  general  fiiea  is  non  atsumfisit^  that  the  de- 
fendant did  not  undertake  arid  promise,  as  alleged  by  the  piain- 

*  100  tiff,  and  under  *which  the  defendant  may  give  in  evidence  most 
matters  of  defence. 

The  judgment  in  favour  of  the  plaintiff  is  that  he  recover  a 
specified  sum,  assessed  by  a  jury  or  on  reference  to  the  master* 
for  his  damages  which  he  hath  sustained  by  reason  of  the  de- 
fendant's non-performance  of  his  promises  and  undertakings, 
and  for  full  costs  of  suit,  to  which  the  plaintiff  is  in  all  cases 
entitled  in  this  action,  though  the  damages  recovered  be  under 
40#.(0  unless  the  judge  certify  under  the  statute  43  Ktiz.  c  6. 
The  nature  of  the  declaration,  and  the  distinctions  between 
special  assumfisita  and  the  general  indebitatus  count,  and  the 
other  proceedings  in  this  action  will  be  more  fully  stated  here- 
after. 


11  DEBT 


II.  Debt.  This  action  is  so  called  because  it  is  in  legal  consideration  for 

the  recovery  of  a  debt)  eo  nomine  and  in  numero  ;  and  though 
damages  are  in  general  awarded  for  the  detention  of  the  debt, 
yet  in  most  instances  they  are  merely  nominal,  and  are  not,  as 


(J&)    Ante,   90,  t.       Loft.    90S.—  (q)  Cowp.  415.    6  T.  R.  295. 

Cowp.  419.      6T.  K.  695.     Bull.   N.  (>•)  Cowp.  414. 

P.  133.     2  Bl.  Rep.  8-27.     3  WiU.  304.  («)  Bac.  Abr.  Assumpsit,  I 

2  T.  R.  144.    6  T.  R.  695.  683.  (0  Tidd's  Prac  880 
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in  assumpsit  and  covenant,  the  principal  object  of  the  suit)  and     Jl.  Debt 
though  this  distinction  may  now  be  considered  as  merely  tech- 
nical, where  the  contract  on  which  the  action  is  founded  is  for 
the  payment  of  money,  yet  in  many  instances,  we  shall  find  it 
material  to  be  attended  to  Aw) 

Debt  is  a  more  extensive  remedy  for  the  recovery  *of  mo-         *  101 
ney,  than  assumpsit  or  covenant,  for  it  lies  to  recover  money 
due  upon  legal  liabilities^  w>)  or  upon  simple  contracts  express 
or  implied, (x)  whether  verbal  or  written,  and  upon  contracts 
under  seal,(y)  or   of  record,(z)   and  on   statutes   by   a  party 
grieved,  or  by  a  common  informer,  whenever  the  demand  is 
for  a  sum  certain,  or  is  capable  of  being  readily  reduced  to  a 
certainty  ;(«)  as  on  a  contract   to  pay  so   much  per   load   for 
wood,  the  quantity  of  which  was  not  then  ascertained  ;  or  on  a 
(juantum  meruit,  for  work,  or  to  pay  a  proportion  of  the  costs 
of  a  suit  expected  to  be  incurred, (A)  or  to  recover  the  treble 
value  of  tithes  not  set  out  according  to  the  statu te.(r)     But  it 
is  not  suitable  when  the  demand  is  rather  for  unliquidated  da- 
mages than  for  moneyed)  unless  the  performance  of  the  con* 
tract  were  secured  by  a  penalty,  in  which  case,  debt  may  be    ' 
supported  for  the  penalty,  and  the  real  demand  is  to  be  ascer- 
tained according  to  the  provisions  of  the  8  and  9  Wm.  III.  c. 
11.     Debt  also  lies  in  the  detinet,  for  goods,  as  upon  aeon* 
tract  to  deliver  a  quantity  of  malt,  which  action  differs  from 
that  of  detinue  in  respect  of  the  property  in  any  specific  goods 
not  being  necessarily  vested  in  the  plaintiff  at  the  time  the  ac- 
,tion  is  brought,  which  is  essential  in  detinue. (e) 

*On  simfiie  contracts  and  legal  liabilities^/')  debt  lies  to  re-         *    102 
cover  money  lent,  paid,  had  and  r^*Jk}>  *nd  due  on  an  ac- 


(tt)    1  H.  Bl.  550.      gull.    N.    P.  (£)  3  Lev.  429. 

167.    Cowp.  588.                             •  (c)  UJ.  Rajm.  682.       1  Roll.  Abr. 

(w)  Hob.  206.  598.  pi.  19. 

(a)    Hob.  206.     Bull.  N.  P.  167.  (rf)    Ante,    note  a.     Ld.  Rayra. 

Com.  Dig.  Debt,  A.  9.  1040.     2  Saund.  62.  b. 

(y)  Id.  ibid.  00  Dyer,  24.  b.      Com,  Dig:.  Debt, 

(z)  Id.  ibid.  A.  5.    Bac.  Abr.  Debt,  F.    3  Woodd. 

(a)    Bull.  N.  P.  167.       3  Lev.  429.  103,  4. 

Sir  T.  Jones,  104.  Ld.  R»ym.  814.    2  (/)  Ante,  101 
Stra.  1089.    Doug.  6.  ST.  B.  29. 

V©fc.  I.  [   10  ]  j 
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II.  Debt,  count  statcd,(,§r)  for  interest  due  on  the  loan  or  forbearance  of 
money,'//)  for  work  and  labour,  and  a  quantum  meruit  there* 
on.(0  for  fees.(/r)  for  goods  sold,  and  a  quantum  meruit  there- 
on,(/)  and  for  use  and  occupation  of  houses  or  land,  Sec.  on  a 
demise  not  under  seal,(w)  and  for  every  duty  created  by  com- 
mon law  or  custoni(rc)  as  on  a  bill  of  exchange,  by  the  payee 
against  the  drawer,  on  the  default  of  the  acceptor,  and  on  a 
promissory  note  by  the  payee  against  the  maker,  but  not  by  or 
against  any  other  collateral  parly  ;(o)  and  for  tolls,  port  duties, 
and  copyhold  fines,(/?)  and  on  an  award  to  pay  money,  but  not 
if  it  were  to  perform  any  other  act,  unless  there  were  an  arbi- 
tration bond,  in  which  case  the  action  must  be  brought  there- 
on.(y)  It  lies  also  on  by-laws,(r)  for  fines  and  amerciaments(») 
on  Kvgti.Ji  judgments  not  of  rccord,(/)  and  on  foreign  judg- 
<■  ments.(u) 

Debt  lies  also  to  recover  money  due,  on  any  specialty  or  con* 

*  103  tract  under  seal  to  pay  money,  x'")  *as  on  single  bonds,(w)  on 
•  charter-parues,(.r)  on  policies  of  insurance  under  seaL(t/)  and 
on  bonds  conditioned  for  the  payment  of  money,  or  for  the  per- 
formance of  any  other  act  by  or  against  the  parties  thereto  and 
their  personal  representatives  ;(~)  and  against  the  heir  of  the 
obligor,  if  he  be  expressly  named  in  the  deed,  or  against  a  de- 
visee having  legal  assets  ;(a)  and  by  the  sheriff  or  his  assignee, 
on  bail-bonds,(6)  and  replevin  bonds  ;(c)  on  leases  for  rent  or 


(.$■)  Com.  Dig.  tit.  Debt,  A.  1  Roll. 
Abr.  5V3.  pi.  25.     Hob.  207. 

(/*)  5  T.  K.  553. 

(0  Com.  Dig.  Debt,  15.  JJk& 

(fc)  Bac.  Abr.  Debt,  aTi Ull. 
Abr.  598.  Com.  Dig.  Pleader,  2.  W. 
11. 

(I)  Fortcfc.  107.     2T.  It.  28. 

(ro)  G  T.  H.  62.  GKast,  34S.  and 
this  on  account  of  bail  in  error,  is 
preferable  tr>  assumpsit.     Tidd,  1077. 

(;/)  Com.  Dig.  tit  Debt,  A.  9. — 
Hob.  20(>. 

(o)  2  n.  &  P.  78.     Chitty  on  Hills, 


0?)    Cro.  Eliz.   581.      Bull.  N.  V 
107       1  II.  Bl.  1G2.     T.  Hardw.  lid? 
Huh.  206. 

(/)  1  Saiincl.  92.  n.  2. 

(»/)  3  I'.ast,  221.     Doug.  1. 

(x)  2  8lra.  U»89. 

(w)    Com.  Dig.  tit.  Debt,  A.  4.— 
Stra.  1089.     1  T.  It.  40. 

(jr)   Stra.  1'  S9. 

(if)  Marshall  on  Insurance,  596.— 
G  Ij.  J.  c.  18.   s.4. 

(c)  Com.  Dig.  tit  Debt,    A.  4.-~ 
Tost,  vol.2.  151  to  159. 

(h)   Bac.  Abr.   tit.  Heir.    7  East, 


2d  ed'it.  303,  4.    2  Sclwyu,  N.  P.  409.  12S.     Po*t,  vol.  2. 159  to  162. 

Ante,  94.  (i)  i  k  5  Ann.  c.  16.    Post,  vol.  £. 

(p)  C-jm.  Dig.  tit.  Debt,  A.  9.  162  to  IfiS. 

{q)    i  Saund.  02.  n.  5.      Burr.  278.  (c)     11  G.II.  c.  19.      Post,  voL  2 

Salk.  72.     Ld.  Huym.  715.    Stra.  923.  168  to  173. 

(r)  IB.  be  P.  98. 
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penalties,  as  for  ploughing  up  meadow,    &cc.(d)    on   annuity      It.  IkU 
deedsXc)  for  rent  charges  against  the  pernor  of  the  profits  of 
the  estate^/)  and  on  mortgage  deeds. 

This  action  also  lies  on  records,  as  upon  the  judgment  of  a 
superior  or  inferior  court  of  record,^)  either  generally,  or 
against  an  executor  or  administrator  suggesting  a  devastavit ;(//) 
and  at  common  law  debt  was  the  only  remedy  after  a  year  and  a 
day  had  elapsed  from  the  time  when  the  judgment  was  recover- 
ed, though  scire  facias  is  now  sustainable  ;(/)  where,  however, 
the  defendant  has  been  in  execution  *on  the  judgment,  and  *  104 
discharged  with  the  plaintiff's  concurrence,  no  action  can  be 
supported  on  the  judgment  ;(A)  and  where  the  defendant  has 
been  discharged  out  of  custody  under  the  Lords'  act,  debt  is 
not  sustainable  ;(/)  and  the  action  upon  a  judgment  has  become 
less  frequent  since  the  statute  43  Geo.  III.  c.  46.  s.  4.  which 
precludes  the  plaintiff  from  recovering  costs  in  an  action  on  a 
judgment,  unless  the  court,  or  one  of  the  judges  thereof,  shall 
otherwise  direct.  Debt  is  sometimes  brought  upon  a  recog- 
nisance of  bail. ( #7i )  but  the  remedy  thereon  is  more  frequently 
by  scire  facias,  because  in  the  latter  the  proceeding  is  more 
expeditious,  and  the  bail  have  less  opportunity  of  discharging 
themselves  by  rendering  their  principal.00  So  debt  lies  upon 
a  statute  merchant,  though  not  upon  a  statute  staple,  because 
the  seal  of  the  party  is  not  affixed  to  the  latter  ;  but  it  lies  on 
a  recognisance  in  the  nature  of  a  statute  stufile,  to  which  the 
seal  of  the  conusor  is  affixed. (o)  It  lies  also  on  a  sheriff* *  re- 
turn of  fieri  feci,  which  is  in  the  nature  of  a  rccord.(/>) 


(//)    Com.  Dig.  tit.  Debt,  A.  5.  B.  (h)  I  Saund.  2tG.  218,  19.  n.  7,  3. 

3B1.  Com.   '231.       1  New   Key.    10*.  6  Mod.  306.     3  East,  2. 

109.  (/)  (iilli.  Debt,  393,  4. 

((*)  Post,  vol.2.  175.  (k)  4  Hurr.  2482.     7  T.  R.  420. 

(/)    Post,  >ol.  2.  174.      Cro.  Kliz.  (/)  32  Geo.  II.  c.  28.    s.  20. 

26S.  805.      Com.  Dig;.  Debt,  A.  ;».     I  (w)    Vol.   2.    177  to    1KI.       Ci»b. 

Saund.  2X2.  n.  1.2/6.      Ld.  Htflt  held  Debt,  305. 

that  covenant  would   not  lie  against  (n)  Tidd,  3d  it! it.  237. 

the  asbignee  of  the  grantor.      I  Ld.  («)  2  Saund.  69,  70.  in  notis.    Com. 

Jtayra.  322.     1  Salk.  198.  Dig.  Dubt,  A.  3. 

(g)  Cilb.  Debt,  391,  2.     Salk.  2^9.  (p)    2  Sau«ul.  3«.      2  Show.   79. 

Com.  Dijj.  Debt,  X  2.       Selwyn,  N .  Jlob.  206.     Tidd,  933,  4. 
P.  530. 
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11  Debt.         Debt  is  frequently  the  remedy  on  statutes  either  at  the  suit  of 
the  party  grieved,  or  of  a  common  informer.^)     In  some  cases 
it  is  given  to  the  party  grieved,  by  the  express  words  of  a  sta- 

*  \Q$        tute,  as  for  an  escape  out  of  executioner)  *or  against  a  tenant 

for  double  value  for  not  quitting  in  pursuance  of  a  notice  to 
quit  given  him  by  his  landlord,^)  and  if  a  statute  prohibit  the 
doing  an  act  under  a  penalty  or  forfeiture  to  be  paid  to  a  party 
grieved,  and  do  not  prescribe  any  mode  of  recoveiy,  it  may  be 
recovered  in  this  form  of  action  ;lt)  as  treble  die  value  of  tithes 
not  duly  set  forth. (a)  Where  a  penal  statute  expressly  gives 
the  whole  or  a  part  of  a  penalty  to  a  common  informer,  and  en- 
ables him  generally  to  sue  for  the  same,  debt  is  sustainable,(t>) 
•  and  he  needs  not  declare  qui  tarn  unless  where  a  penalty  is 
given  for  a  contempt  ;(w)  but  if  there  be  no  express  provision 
enabling  an  informer  to  sue,  debt  cannot  be  supported  in  his 
name  for  the  recovery  of  the  pcnalty.Cr) 

In  some  cases  this  action  is  the  peculiar  remedy,  as  against  a 
lessee  for  an  apportionment  of  rent,  where  he  has  been  evicted 
from  a  part  of  the  premises  by  a  third  person,  though  cove- 
nant is  in  such  case  sustainable  against  the  assignee  of  the  les- 
see, {y)  It  is  also  the  only  remedy  against  a  devisee  of  land, 
for  a  breach  of  covenant  by  the  devisor .(r) 

Debt  however,  is  not  in  any  case  sustainable  unless  the  de- 
mand be  for  a  sum  certain,  or  for  a  pecuniary  demand  which 

#  lftA         can  reacu^y  ^e  reduced  to  a  certainty,  *as  in  the  instances  before 

enumerated  v. a)  nor  can  it  in  general  be  supported  on  a  sim- 
ple contract  against  an  executor  ;  (unless  in  the  court  of  ex- 
chequer,^) or  in  those  cases  in  which  the  testator,  if  living, 
could  not  have  waged  his  law  ;)(c)  though  if  the  executor  plead, 
and.  do  not  demur,  he  cannot  afterwards  object  to  the  form  of 


(7)  Com.  Dig.  Action  on  Statute,  E.  (w)  Id.  ibid.      2  Saund.   374.  n.  J, 

Bac.  Abr.  Debt,  A.  2.     1  Saund,  136.  n.  1. 

(r)  1  Rich.  II.  c.  12.    1  Saund.  34,  (r)  5  East,  313.  315.    Stra.  828. 

35.39.218.    Com.  Dig.  Debt,  A.  (1/)    2  East,  579,  580. 

(*)     4G.1I.    c.  28.    s.l.       lNcw  (z)  7  East,  12. 

Rep.  174.     Post,  vol.  2.  183.  («)  Ante,  101. 

(0  1  Roll.  Abr.  598.  pi.  18,  19.  (?>)  1  New  Rep.  293.      Plowd.  182- 

(m)    Id.  ibid.      1  Ld.  Rayra.  G82.—  9  Co.  86.  b.     1  Saund.  C8.  216.  286.     2 

Post,  vol.  2.  185.  Saund.  74.  n.  2.     Ante,  93. 

(v)   Com,  Dig.    Action  Debt,   E.  (r)    1  Saund.  210.  a.  n.  4.      9  C«h 

I,  2.  87.  b. 


r 
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action. (d)     Nor  can  debt  be  supported  for  money  payable  by      11  Deb:. 
instalments,  till  the  whole  debt  is  due  ;(e)  though  for  rent  pay- 
able quarterly,  or  otherwise,  or  for  an  annuity,  or  on  a  stipula- 
tion to  pay   10/.  on  one  day  and  10/.  on  another,  debt  lies  on 
each  default ;(/)  and  even  where  one  sum  is  payable  by  instal- 
ments, if  the  payment  be  secured  by  a  penalty,  debt  is  sustain- 
able for  such  penalty  on  any  default  at  common  law  as  well  asr 
on  the  statute.(g-)     When  the  landlord  has  accepted  rent  from 
the  assignee  of  a  lessee,  he  cannot  sustain  debt  against  the  les- 
see or  his  personal  representative,  but  must  proceed  by  action 
of  covenant  on  the  express  contract ;(/;)  and  debt  is  not  sustain- 
able on  a  collateral  contract,  as  on  a  promise  to  pay  the  debt  of 
another  in  consideration  of  forbearance,  &c.(?)  nor  against  the 
indorser  of  a   *bill  or  note,  or  by  an  indorsee  against  the  ac-         $    jq^ 
ceptor.UO 

Formerly,  when  the  trial  by  wager  of  Jaw  was  in  practice, 
the  action  of  msumfmt  was  preferable  to  that  of  debt  on  simple 
contract ;(/)  but  although  this  mode  of  defence  and  trial  is  still 
in  general  in  force  when  the  debt  is  due  on  simple  contraction) 
and  it  may  be  adopted ;  (except  in  the  exchequer  or  when  the 
creditor  has  become  so  by  legal  necessity,  as  in  the  case  of  a 
debt  to  a  gaoler  or  innkeeper,  See.  for  fees  ;)(w)  yet  it  is  now  so 
much  disused  that  debt  has  of  late  become  very  frequent,  and 
is  preferable  in  some  respects  to  the  action  of  assum/uit,  the 
judgment  therein  being  final  in  the  first  instance,  and  not  in- 
terlocutory as  in  assum/isitj  and  the  defendant  being  in  some 
cases  compellable  to  find  bail  in  error,  though  the  judgment 
be  by  nil  dicit  or  on  demurrer. (o)  It  was  once  thought  that  in 
an  action  of  debt  the  plaintiff  could  not  in  any  case  recover  less 


(tf)  PJowd.  182.  306*.  181,  2.       Bac.  Abr.  Debt,  D.— 

(?)  1  H.  B».  554.       2  Smind.  303.  n.  Com.  Dig.  Debt. 

C.     3  Co,  22.  a.      Sclwyn,   N.  P.  471,  (i)  Hardr.  480.       Com.  1%  Debt, 

472.     Ante,  93.  B,    2  B.  &  P.  83.    Cro.  Car.  107.  19.3- 

(/)    Id.  ibid.       Owen,  82.      Bac  1  Salk.  2.3.     Ante,  94. 

Abr.  Debt,  A.  C.  (*)  2  B.  &  P.  78.     Ante,  94. 

(,§>)  8  &  9  \V.  III.  c.  11.  Bac.  Abr.  (/)  3B1.  Com.  347. 

Debt,    B.      1  WUs.  50.      Cora.   Dig.  (»i)  Id.  ibid.     1  New  Rep.  293. 

Action,  F.  («)    3  Ml.  Com.  345,  6.      1  Saund- 

(A)  Ante,  35,  6.     1  Saund.  241,  2.  216.  a.  n.  1.     9  Co.  87.  b. 

n.  5.      2  Saund.  297.  n.  1.  303.  n.  5.  (a)  3  Jac.  I.  c.  8.    2  East,  359. 
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21.  Debt.      than  the  sum  demanded ;(//)  which  notion  greatly  discouraged 
the  aciion  of  debt  on  simple  contract,  because  if  the  plaintiff 
could  not,  upon  the  indebitatus  or  quantum  meruit  count,  prove 
that  he  was  entitled  to  recover  ihe  precise  sum  alleged  10  be 
due,  he  was  nonsuited.  It  is,  however,  now  completely  settled, 
that  the  plaintiff  may,  in  debt  on  simple  contract,  prove  and 
recover  less  than  the  sum  stated  to  be  due  in  his  declaration  ;(?) 
*   108         "unless  there  be  a  variance  in  the  description  of  a  written  in- 
strument, or   deed  ;(r)  for  the  difference  is,  that  where  debt 
is  brought  upon  a  covenant  to  pay  a  sum  cernin,  a  variance  in 
the  statement  of  the  sum  mentioned  in  the  deed  will  vitiate  ; 
but  where  the  deed  relates  to  the  matter  of  fact,  there,  though 
the  plaintiff  demand  more  than  is  due,  he  may  enter  a  remit- 
titur.{8) 

The    declaration  in  this  action,  if  on  simple  contract  must 
shew  the  consideration  on  which    the    contract  was    founded, 
precisely  as  in  as*um/ieit  j(t)  and  should  sute   either  a  legal 
liability,  or  an  express  agreement  ;  though  not  a  Jiromi^  to  pay 
the  debt.O)     B«t  on  s/ieciuliie»,  or  rrvord*,  no  consideration 
needs  be  shewn,  unless  where  the  performance  of  the  consider- 
u-ion  constitutes  a  condition  precedent,  when  performance  of 
such  consideration  must  be  averred  ;  and  where  the  action   in 
founded  on  a  deed,  it  must  be  declared  upon,  except  in  the  in- 
stance of  debt  for  rent.(w)     '^  /"'  «  of  general  issue  to  debt 
on  simple  contracts,  or   on  statutes,  or  where  the  deed  is  only 
matter  of  inducement,  is  nil  debet ;  but  in  general,  in  debt  on 
specialty,  the  plea  denying  the  existence  of  the  contract  is  non 
cat  factum  ;{x)  and  to  debt  on  record,  nul    tiel  record;  most 
other  matters  must    be   specially  pleaded."    The  judgment   in 
the    plaintiff's  favour,  which   at    common   law  is  find,  in   all 
cases   is,  that    the    plaintiff  recover  his  debt,  and  in   general, 
*   109         nominal  damages,  *for  the  detention  thereof;  and  in  cases  un- 
der the   8  and  9  11  'm.  III.    c.  II.  it  is  also  awarded,  that  the 


(/0  3  BI.  Com.  155.      2  Sir  W.  Rh         («)    peP  H(,itj  C.  J.     2  Ld.  K»vn. 

12*21.     2  T.  R.  28.     Hull.  X.  P.  171.  816. 

(7)  \  H.  Bl.  550.  249.      12  Mod.  72.         (t)  Post,  vol.  2.  1 42  to  145. 
Doug.  6.     Sciwyn,  N.  P.  470.  («)  2  T.  R.  28.  30. 

(r)  Ld.  Uaym.  816.      1  U.  BI.  251.         (u)  I  New  Rep.  104.     Post,  vol.3. 

1  Saunil.  2SS.  n.  1.  17^  4, 

(r)  2  Ld.  Raym.  1500.    Id.  ibid. 


OF  THE  VOllU  OF  ACTION.  109 

plaintiff  have  execution  for  the  damages  sustained  by  the  H-  I*1"* 
brcuch  af  ;i  bond,  conditioned  for  the  performance  of  covenants; 
and  the  pHiintiff,  unless  in  some  pcnul  and  other  particular  ac- 
tions, is  entitled  to  full  cost*  of  suit,  although  the  damages  re- 
covered be  under  4(X*.(i/)  unless  the  jud^c  certify  under  the  sta- 
tute of  Elizabeth.  Where  the  action  is  for  rent,  or  on  a  mo- 
ney bond,  or  on  a  written  contract,  for  a  sum  certain,  and  the 
defendant  suffers  judgment  by  default,  he  must  in  general  find 
bail  in  error  ;(.t)  v  hich  frequently  renders  this  action  preferable 
to  that  of  anfiurti/iu*  or  covenant. 


///.    COVKXAXT. 

The  rules  respecting  this  action  are  few  and  simple  ;  it  is  a  III 

remedy  calculated  for  the  recovery  of  damages  for  the  breach  tnvnau  • 
of  a  cov*?ia?it  or  contract  under  seal  ;(a)  whether  such  covenant 
be  contained  in  a  dead  poll,  or  indenture  \{b)  or  be  express  or 
implied  by  I.;\v  from  the  terms  of  the  deed  ;(c)  or  for  the  per- 
formance of  something  in  future*  ^  or  that  something  has  been 
done  ;(d)  and  in  some  cases,  though  it  relate  *to  matter  in  #~  110 
firrscn'i,  as  that  the  covenantor  hath  good  title  :{o)  though  it  is 
said,  that  in  general  covenant  will  not  lie  on  a  contract  in  firc- 
xr:iu,  as  on  a  covenant  to  stand  seised,  or  that  a  certain  horse 
shall  henceforth  be  the  property  of  another^/1)  It  would  be 
Foreign  to  the  present  inquiry,  relating  merely  to  the  applica- 
tion of  the  remedy,  to  inquire  into  the  nature  and  description 
of  the  different  covenants,  which  are  to  be  found  in  the  works 
referred  to  in  the  note.(y) 


(")  Ti«M,  3d  edit.  SSO.  (rf)    Com.   Dig.  Covenant,  A.  1.— 

(c)  Tiiltl,   UK  7  10  HKd.                   '  Piowd.  3C8. 

(./)    'iLtl.L'avm.  I3.>r».     F.  N.  B.  (o)     3  Woodd.   8:1,  SO.      2  Ii.  k  P. 

U5.  Cn>.  .lac.  50«j.    Com.  Dig.  Plead-  1.3.     ii  Ssumd.  181.  b. 

er,  Z.  V.  2.    Covenant,  A.  1.  (p)   Plowd.   308.     Finch.  49.  b  — 

(:/)  I  K  >li.  Abr.  Gir.pl.  40.     Com.  Co:n.   Dig.   Covenant,    A.   1.       Yin. 

Di-;.  Covenant,    A.  I.      P«*t,  111.  as  Abr.  Ccner.pnt,  A.  pi.  6.  O.  3. 

to  bonds.  (v)    Seluvn,    N.  P.  tit  Co\en«nt. 

(c)    Com.  Dig.  Covenant,  A.  2.  C'mu.    Dig.  Covenant,   A.   2,  3,4  — 

Bac.  Abr.  Coveiwut 
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HT.  Covenant  is  the  usual  remedy  upon  indentures  of  apprentice- 

€mviMiU.  .  ... 

ship,  against  the  master  for  not  instructing  his  apprentice,  or 
against  the  party  who  covenanted  for  the  due  service  of  such 
apprentice,  but  it  will  not  lie  against  an  infant  apprentice,  or 
where  the  binding  was  for  less  than  seven  years.(r)  It  lies  also 
on  articles  of  agreement  under  seal,  or  deeds  of  separate 
maintenance  ;(*)  and  on  covenants  in  deeds  of  conveyance,  &.c. 
for  good  title,  Scc.(£)  on  charter-parties  of  affreightment  \[u) 
on  policiesof  insurance  under  seal  against  fire,  &c.Cr)  and  on  an- 
nuity and  mortgage  deeds  ;  though  debt  in  the  last  instances, 
is  in  general  preferable  when  the  demand  is  for  money  .(i/)  It 
*  1 1 1  ls  a*so  *nc  USUiuf  remedy  on  leases  at  the  suit  of  the  *lessec, 
.  his  executor  or  assignee  against  the  lessor  for  the  breach  of  a 

h 

covenant  for  quiet  enjoyment,  &c.  and  by  the  lessor,  Sec.  against 
the  lessee,  Etc.  for  non-payment  of  rent,  not  repairing,  Sec.  and 
covenant  appears  in  general  to  be  a  concurrent  remedy  with 
debt,  for  the  recovery  of  any  money  demand,  where  there  is 
an  express  or  implied  contract  contained  in  the  deed  j(r)  and  it 
has  even  been  holdcn  that  an  action  of  covenant  is  sustainable 
on  a  bond,  though  debt  is  now  the  usual  remedy.(a) 

This  action  most  frequently  occurs  on  leases.  At  common 
law,  upon  the  death  of  a  lessor  seised  in  fee,  his  heir  might  sue 
for  a  subsequent  breach  of  a  covenant  running  with  the  land, 
although  not  named  in  the  lease  ;(d)  and  the  action  of  debt  lay 
for  the  assignee  of  the  reversion  for  rent>  at  common  law  ;(c) 
but  no  persons  could  formerly  support  an  action  of  covenant^ 
or  take  advantage  of  any  covenant  or  condition,  except  such 
as  were  parties  or  privies  thereto ;  and  of  course  no  grantee 
or  assignee  of  any  reversion  or  rent,  to  remedy  which  the 
statute  32  Hen,  VIII.  c.  34.  gives  the  assignee  of  a  re- 
version the  same  remedies  against  the  lessee,  or  his  assignee, 
or    their    personal   representatives   upon   covenants    running 


(r)    Post,    vol.  2.  233.      Cro.  Cur.  (:)  Com.  Dig.  Action,  M.  4. 

179.  («)    3  Lev.  119.      Hard.    178.      * 

(v)  2  New  Rep.  148.  Mod.  190.      Doug.  518.      Com.  Dig. 

(0    2  SruikI.  175.   178.  181.     2"B.  Action,  I.   M.  4.  Covenant,   A.  2. — 

ki.  I*.  13.     3  East,  401.  Vin.  Abr.  Covenant,  B.  pi.  10. 

(«)  3  East,  253.     1  New  Rep.  104.  (A)  2  Lev.  92.  and  see  the  condu- 
ct) fi  T.  R.  710.      2  Mars.  601.  i*  ding  words  of  the  32  Hen.  VHI.  c.  34. 

a.  and  6  G.  I.  c.  18.  s.  1. 

(</)  PofI,  yoI.  2.  175.  (c)  1  Saund.  241.  c. 
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with  the  land*  as  the  lessor  or  his  heir,  or  their  successor,  had  at     „  m- 

Covenant* 

common  law ;  and  on  the  other  hand,  such  assignee  is  liable 
by  the  Statute  to  an  action  for  a  breach  of  covenant  running 
*with  the  land  as  the  lessor,  &c.  was  at  common  law.(<f)  *   112 

Where  the  demand  is  for  rent  or  any  other  liquidated  sum, 
the  lessor  has  an  election  to  proceed  in  debt  or  covenant  against 
the  lessee,  unless  he  have  accepted  the  assignee  as  his  tenant, 
or  the  lessee  have  become  bankrupt,  in  which  case  the  action  of 
debt  is  not  in  general  sustainable  ;  and  tbe  lessor  can  only  sue  the 
lessee  after  such  assignment  in  covenant,  and  then  only  upon 
an  express  covenant,  and  not  upon  a  covenant  in  law  ;(e)  and 
on  the  other  hand,  as  a  personal  contract  cannot  be  apportioned, 
therefore,  where  there  has  been  an  eviction  from  a  part  of  the 
land,  even  by  a  stranger,  the  lessee  cannot  be  sued  in  covenant, 
but  only  in  debt,  though  a  distress  may  be  supported.(/) 
With  respect  to  tbe  assignee  of  the  lessee,  the  lessor  may  sup- 
port debt  or  covenant  at  common  law  ;(^r)  and  an  assignee  of  a 
part  of  the  premises  may  be  sued  in  covenant  ;(h)  and  it  lies 
for  an  apportionment  against  the  assignee  of  the  lessee,  in  case 
of  a  partial  eviction  by  a  stranger,  though  we  have  seen  that  it 
is  not  in  such  case  sustainable  against  the  lessee.(i) 

From  the  preceding  observations,  it  appears  that  the  action  of 
covenant  being  for  the  recovery  of  damages  for  the  non-perform- 
ance of  a  'contract  under  seal,  differs  very  materially  from  the  *  113 
actions  of  assumpsit  and  debt ;  for  assumpsit)  though  for  the  re- 
covery of  damages,  is  not  in  general  sustainable  where  the  contract 
was  originally  under  seal,  or  where  a  deed  has  been  taken  in  sa- 
tisfaction ;(*)  and  though  debt  is  sustainable  upon  a  simple  con- 
tract, a  specialty,  a  record,  or  a  statute,  yet  it  lies  only  for  the 
recovery  of  a  sum  of  money  in  numero,  and  not  where  the  da- 
mages are  unliquidated  and  incapable  of  being  reduced  by  aver- 


Of)  3  Bl.  Com.  158.    See  the  ob-  (/)  2  East,;gS.  (?~7j)r 

serrations  on  the  statute,  Bac  Abr.  ($•)  1  Saund.  241 .  e.    3  Co.  22*  b. 

Corenant,  £.   5.     Yin.  Abr.  Core-  (A)  Sir  W.  Jones,  245.    8   East, 

Jtant,  K.  3.     Ante,  c.  t.  as  to  the  par-  580. 

ties  to  sue  and  be  sued.  (t)  2  East^75. 

(c)  Ante,  36.     1  Saund.  241.  n.  $.  (fr)  Ante,  94  to  90. 
1  T.  R.  92.    Cro.  Jit.  523     Cullen, 
392,3. 
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I  IT.         mctit  to  a  certainty  ;(/)  and  though,  where  the  object  of  the  at> 

Covenant.  .  * 

uon  of  covenant  is  the  recovery  ot  a  money  demand,  the  dis- 
tinction between  the  terms,  damages  and  money  in  numero, 
may  not  on  first  view  appear  substantial,  yet  we  shall  find  it 
material  to  be  attended  to.(w) 

Covenant  is  the  peculiar  remedy  for  the  non-performance  of 
a  contract  under  seal,  where  the  damages  are  unliquidated,  and 
depend  in  amount  on  the  opinion  of  a  jury,  in  which  case  we 
have  seen  that  neither  debt  nor  astumfuit  can  be  supported ;(») 
and  it  is  the  proper  remedy  where  an  entire  sum  is  by  deed  stipu- 
lated to  be  paid  by  instalments,  and  the  whole  is  not  due,  nor  the 
payment  secured  by  a  penalty  ;(o)  and  it  is  frequently  more  ad- 
visable to  proceed  in  covenant,  on  a  lease,  See.  for  general  da- 
mages, than  to  declare  in  debt  for  a  penalty*  securing  the  per- 
*  1 14  formance  *of  a  covenant,  because,  if  the  party  elect  to  proceed 
for  the  penalty,  he  i*  precluded  from  afterwards  suing  for  gene- 
ral damages ;  and  he  cannot  in  case  of  further  breaches  recover 
more  than  the  amount  of  the  penalty,  and  in  many  cases  before 
he  can  issue  execution,  he  must  proceed  under  the  statute  8 
and  9  IV.  HI.  c.  11.  whereas  if  he  proceed  in  covenant,  for 
every  repeated  breach,  he  may  ultimately  recover  damages 
beyond  the  amount  of  the  penalty  ;(//)  and  where  rent  is  due 
upon  a  lease,  and  there  has  also  been  another  breach,  as  for  not 
repairing,  for  which  the  plaintiff  claims  unliquidated  damages* 
covenant  is  preferable  to  debt,  because,  in  the  former,  damages 
for  the  whole  demand  may  be  recovered.  So  where  the 
grantor  of  an  annuity  has  become  a  bankrupt,  or  an  insolvent 
debtor,  the  grantee  should  proceed  for  arrears  which  became 
due  after  the  insolvency,  by  action  of  covenant  on  the  annuity 
deed,  and  not  by  action  of  debt  on  the  annuity  bond,  to  which 
the  bankruptcy  and  certificate  would  frequently  be  a  bar.(y) 

On  the  other  hand,  covenant  cannot  in  general  be  supported 
unless  the  contract  were  under  seal,  and  when  it  is  by  parol, 


(/)  Ante,  100,  1.    BulI.X.  P.  lCr.  (o)  Ante,  10G.     Com.  Dig.  Action, 

(»*)  Ante,  100.     Ilieu  ia  arrcru  is    P. 
a  K'mkI  i*lc*  in  debt  lor  nut,  b,ut  not        (/>)  Burr.  1351.  lOSr.    Ld.  JUyra 
in  covenant,  because  the  Utter  'action     814.     Doug.  Q7. 
is.  lor  damages.     Com  p.  588,  9.  (?)  Culten,  92.  94.  39&    Doug.  9.". 

(//)  Anu-,  9i  to  101. 105.  *  2  iiaat,  151. 
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the  plaintiff  must  proceed  by -action  -of  assumpsit,  Scc.(r)  un-  Ifr- 

less  by  special  custom  in  London  and  some  other  places  ;(#) 
or  against  the  lessee  or  patentee  of  the  crown,  *whcn  covenant  *  115 
may  be  supported,  although  he  did  not  seal  any  counterpart  of 
the  lease,  it  being  matter  of  record,  and  the  lessee's  acceptance 
of  the  demise  being  in  such  case  as  obligatory  as  an  express 
covenant ;(/)  so  if  a  lease  be  made  to  A  and  i*,  and  A  only 
execute  it,  but  B  agree  thereto,  he  -may  be  sued  jointly  with 
^4  upon  a  covenant  for  rent  running  with  the  land. (ft)  And  this 
action  may  be  supported,  although  the  covenantee  did  not  sign 
the  indenture  in  which  he  was  named  a  party  ;;«>)  and,  we  have 
seen  that  in  the  case  of  a  deed  poll,  a  stranger  to  it  may  sue  on 
a  covenant  therein,  to  pay  him  a  sum  of  money,  though  it  is 
otherwise  in  the  case  of  a  deed  inter  partes. {x)  Where  a  con- 
tract under  seal,  has  afterwards  been  varied  in  the  terms  of  it 
by  a  subsequent  parol  contract,  such  substituted  agreement  must  • 

be  the  subject  of  an  action  of  assumpsit ',  and  not  of  covenant  :(*/) 
and  it  has  been  holden,  that  covenant  cannot  be  supported 
against  the  assignee  of  the  grantor  of  a  rent  charge,  though 
debt  is  sustainable  against  the  pernor  of  the  profits.'*)  In 
some  cases  where  the  breach  of  a  covenant  is  misfeasance^  the 
party  has  an  election  to  proceed  by  action  of  covenant,  or  by 
action  on  the  case  for  the  tort,  as  against  a  lessee,  either  du- 
ring his  term,  or  afterwards,  for  waste. (a) 

♦The  declaration  in  this  action  must  state  that  the  contract         *    i  t  (* 
was  under  seal  ;(£)  and  should  usually  make  a  profeit  thereof, 
or  shew  some  excuse  for  the  omission  ;(c)  it  is  not  necessary 
to  state  the  consideration  of  the  defendant's  covenant,  unless 
the  performance  of  it  constituted  a  condition  precedent,  when 


(/•)  Ld.  Raym.  1530.     Com.  Dij*.  (w)  tnitw.  805.    Com.  !%  Cove 

"Pleader,  2.  V.    2.    Covenant,   A.   1.  nant,  A.  I. 

Fitz.  X.  B.  G.  (.r)  Com.  Dig.    Covenant,  A.    1 

(*)  Id.  ibid.     Com.   Dig.   London,  Ante,  4. 

X.  1.  lit.  Covenant,  A.   Yin.  Abr.  Co-  (#)  Ante,  96.     1  Ea*t,  G36.     3T 

Tenant,  A.  It  590. 

(<)  Cro.  Jae.  309.  521.    Com.  Dig.  (z)  1  Salk.  198.     1  Ld.  Rayra.  322. 

Covenant,  A.   t.     Yin.  Abr.  Cove-  Ante,  103. 

H*nt,  B.  pi.  1.  («)  2  Bl.  Rep.  1111.  848. 

(»)  Co.  lit.  2S1.  a.    2  Roll.  Ahr.  \b)  Ante,  109.     2  Ld.  Raym.  1530 

63.     Com.  Dig.  Covenant,  A.  1.  Com*  Difc.  Pleader,  2.  V.  2. 

(r)3T.U.  151. 
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ill  such  performance  must  be  averred ;  and  only  90  much  of  the 
oveiwnf.  ^^  ^  covenant  should  be  set  forth  as  is  essential  to  the  canso 
of  action,  and  each  may  be  stated  according  to  the  legal  effect, 
though  it  is  more  usual  to  declare  in  the  words  of  the  deed  ; 
and  the  breach  also  may  be  in  the  negative  of  the  covenant, 
generally,  or  according  to  the  legal  effect,  and  sometimes  in  the 
alternative  ;  and  several  breaches  may  be  assigned  at  common 
law;(cO  and  damages  being  the  object  of  the  suit,  should  be 
laid  sufficient  to  cover  the  real  amount. 

In  covenant  there  is  strictly  no  filca  which  can  be  termed  a  ge- 
neral issue,  for  non  est  factum  only  puts  in  issue  the  feet  of  seal- 
ing the  deed  ;{e)  and  non  infregit  conventionem,  and  nil  debet  are 
insufficient  pleas ;  and  therefore,  most  matters  of  defence  must 
be  pleaded  specially,  if)  The  judgment  in  this  action  is,  that 
the  plaintiff  recover  a  named  sum  for  his  damages  which  bg 
•  hath  sustained  by  reason  of  the  breach  or  breaches  of  covenant 

together  with  full  costs  of  suit,  to  which  the  plaintiff  is  entitled, 
*  117  though  the  damages  *recovered  be  under  40*.($>)  unless  the 
judge  certify  under  the  statute  EUz,{h)  When  the  defendant 
suffers  judgment  by  default,  he  is  not  bound  in  this  action  to 
put  in  bail  in  error,  which  circumstance  renders  the  action  of 
debt  for  rent  or  money  due  on  a  contract  for  a  sum  certain,  pre- 
ferable to  covenant.  (0 


TV.  DHTLYUE.C) 

IF.  Jtoiiwe.  The  acti°n  oi  detinue  is  the  only  remedy  by  suit  for  the  re- 
covery of  a  personal  chattel  in  specie,  unless  in  those  cases 
where  the  party  can  regain  the  possession  by  replevin :  for 


(d)  "Pott,  vol.  2.  194.  n.  ▼.    Com.  joined  In  the  tunc  action,  though  the 

Dig.  Pleader,  3.  V.  2,  8.    Com.  Ren.  judgment  is  different,    see  firownl. 

HG.  Red.  186.     Gilb.  C.  P.  5.       QSauod. 

(<r)  Com.  Dig.  Pleader,  8.  V.  *.  fee.  117.  b.  and  aa  it  has  been  generally 

S  T.  R.  283.    1  Lev.  183.  stated  that  detinue  is  not  sustainable 

(/)  Com.  Dig.  Pleader,  V.  4  &o.  when  the  goods  came  tortknuty  lotto 

(g)  Tidd,  3d  ed.  880.  the  defendant's  possession,  (see  S  BL 

(h)  43  Eli*,  e.  6.    Tidd,  870.  Com.   153.    post,  119.)  1  have  there- 

(1)  Tidd,  1077  to  1079.  fore  considered  this  action  under  the 

(*)  As  debt  and  detinue  may  be  head  of  actions  ex  contractu. 
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in  the  actions  of  trespass  attd  trover,  for  taking  away  of  JV.  Detinue. 
detaining  goods,  or  in  ateumflrit  for  not  delivering  them* 
damages  only  can  be  recovered.(&)  This  action  may  be  con* 
sidered ;  1st.  With  reference  to  the  nature  of  the  thing  to  be  re- 
covered; 2dly.  The  plaintiff's  interest  therein  ;  3dly.  The  in- 
jury; 4thly.  The  pleadings ;  and  5thly.  The  judgment. 

As  the  object  of  this  action,  is  the  recovery  of  a   specific  l»t.  For  wlut 
chattel,  the  goods  for  which  it  is  brought,  must  be  distinguish*  ^^  * 
able  from  other  property,  *and  their  identity  ascertainable  by         *   118 
$ome  certain  means :  thus  it  lies  for  a  horse,  a  cow,  or  money 
in  a  bag  j  but  for  money  or  corn,  &c.  not  in  a  bag  or  chest  or 
otherwise  distinguishable  from  property  of  the  same  descrip- 
tion) detinue  cannot  be  supported. (£)    It  lies  upon  a  contract 
for  not  delivering  a  specific  chattel  in  pursuance  of  a  bailment 
or  other  contract ;(/)  but,  as  to  support  this  action,  the  pro* 
perty  in  some  particular  chattel  must  be  vested  in  the  plaintiff, 
a&sumfmt  or  debt  in  the  detinet  is  the  only  remedy  for  the  non» 
delivery  of  corn,  Sec.  sold,  where  no  specific  corn  was  contract- 
ed for.(m) 

A  person  who  has  the  absolute  or  general  property  in  goods,  2dly.     The 

,,.,.,.  .  ..•  plaintiff  a  in- 

and  the  right  to  immediate  possession,  may  support  this  action  {crest, 
although  he  has  .never  had  the  actual  possession  ;  therefore  an 
heir  may  maintain  detinue  for  an  heir  loom  ;  and  if  goods  be 
delivered  to  Jf  to  deliver  to  B>  the  latter  may  support  this  ac« 
tion,  the  property  being  vested  in  him  by  the  delivery  to  his 
use.(n)  But  if  the  plaintiff  have  not  the  right  to  the  imme- 
diate possession  of  the  goods,  and  his  interest  be  in  reversion, 
he  cannot  support  detinue,  trover,  or  trespass.(o)  A  person 
who  has  only  a  special  property,  as  a  bailee,  8cc.  may  also  sup- 
port this  action,  where  he  delivered  the  goods  to  the  defendant, 
or  they  were  taken  out  of  such  bailee's  custody .(/*)    It  is  said 


(*)  3BL  Com.  146.  158.    Willcs,  (m)  3  Woodd.  104.    I  Dyer,  24.  b- 

120.     Co.  Lit  296.   b.     Com.  Dig.  (/t)  2  Sannd.  47.  a.  n.    1  Bro.  Abr. 

Detinue*  A.  Detinue,  pi.  30.  45.    1  Roll.  Abr.  606. 

(*)  Com.  Dig.  Detinue,  B.  C.  Go.  Com.  Dig.  Detinue,  A. 

Lit  886.  b.    3B1.  Com.  152.  SBulstr.  (o)7T.R.  9. 

308.  lp)  Bro..Abr.  Detinue.     2Sau«4. 

(/)    Fits.  N.  B.  138.    Wtltes,  120.  47.  b.  cd. 
3  Bt.  Com.  152. 
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IV.  Detinue  parcel,  in  case  they,  or  either  of  them,  cannot  be  returned ; 
and  therefore,  where  the  action  is  for  several  chattels,  the  jury 
ought  by  their  verdict  to  assess  the  value  of  each  separately  ;(fi) 
and  if  the  jury  neglect  to  find  the  value,  the  omission  cannot 
be  supplied  by  writ  of  inquiry.(y)    The  judgment  is  in   the 

*  122  alternative,  that  the  plaintiff  *do  recover  the  goods,  or  the 
value  thereof  if  he  cannot  have  the  goods  themselves,  and  his 
damages  for  the  detention,  and  his  full  costs  of  suit.(r)  This 
action  is  in  most  cases  still  subject  to  wager  of  law,  on  which 
account  it  was  not  much  in  use  till  that  mode  of  trial  became 
obsolete,  but  now  it  is  frequently  adopted. 


•     OF  ACTIONS  IN  FORM  EX  DELICTO. 

Nature  of  in-      Personal  actions  in  form  ex  delicto,  and  which  are  principally 

jnrie*   ex  ,      •  •  * 

Delicto.  for  the  redress  of  wrongs  unconnected  with  contract,  are  case, 
trover,  detinuet(«)  replevin,  and  trespass  vi  et  armis.  Mixed 
actions  are  ejectment,  waste,  Sec.  Before  we  consider  the  ap- 
plication of  these  remedies,  it  is  advisable  to  take  a  concise 
view  of  the  nature  of  the  different  injuries  ex  delicto,  because 
they  in  general  govern  the  form  of  the  action  ;  thus  if  the  in- 
jury be  forcible,  and  occasioned  immediately  by  the  act  of  the 
defendant,  trespass  vi  et  armU  is  the  proper  remedy ;  but  if 
the  injury  be  not  in  legal  contemplation,  forcible,  or  not  direct 
and  immediate  on  the  act  done,  but  only  consequential,  then  the 
*  123  remedy  is  by  action  on  the  case  ;(/)  and  'there  are  other  points 
relating  to  the  nature  of  injuries,  which,  as  they  affect  the  form 
of  the  action,  are  material  to  be  ascertained.    . 

Injuries  ex  delicto  are  in  legal  consideration  committed  with 
force,  as  assaults  and  batteries,  fee.  or  without  force,  as  slander, 


O)     2  Bl.  Rep.  854.      3  H.  VL  this  action,  -which  we  have  seen  lies 

43.  a.  for  non-delivery  of  goods  according 

{9)  10  Co.  119.  b.    8aHc.  406.  to  a  contract,  and  therefore  it  is  un- 

(r)  Cro.  Jac.SSg,  S.  T idd's  Forms,  necessary  to  give  it  farther  considera- 

304.   Townseod's  Judgment,  1  Book,  tkm. 

544.   «  Book,  8S,  3,  4,  5.     Alton's       (/)   3  Bast,  593.  600.     IA.  Raym 

Ent. '202.    ftKeihr.  64.  1399.    6tra.634.    2T.R.  231-     5*f. 

(9)  We  hare  ajrea^r  considered  R.  649.    8  T.  R.  U*. 
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Scc.(u)  They  are  also  either  immediate  and  direct,  of  mediate  and  Afatwt  of  in- 
tonsequentiaL     It  is  frequently  difficult  to  determine  when  the     Jlj^iiCtf 
injury  is  to  be  considered  forcible  or  not,  and  when  immediate 
or  consequential,  and  therefore  whether  trespass  or  case  is  the 
proper  remedy.(«;) 

Forte  is  in  legal  consideration  of  two  descriptions,  either 
imftUcd  by  law  or  actual ;  force  is  imftlied  in  every  trespass  quare 
clausum /regit. (x)  The  distinction  is  material,  and  is  thus  put 
in  Salkeld:  "If  one  enter  into  my  ground,  I  must  request  him 
w  to  depart,  before  I  can  lay  hands  on  him  to  turn  him  out ;  for 
M  every  imfiodtio  manuum  is  an  assault  and  battery,  which  can- 
«*  not  be  justified  upon  the  account  of  breaking  the  close  in  law 
"  without  a  previous  request  to  depart ;  the  other  is  an  actual 
"  force,  as  in  burglary,  as  breaking  open  a  door  or  gate,  and  in 
"  that  case  it  is  lawful  to  oppose  force  to  force  j  and  if  one 
"  break  down  the  gate,  or  come  into  my  close  vi  et  armis,  I 
"  need  not  request  him  to  be  gone,  but  may  lay  hands  on 
"  him  immediately ;  so  if  one  come  forcibly  and  takje  away 
my  goods,  I  may  immediately  oppose  him,  for  "  *there  #124 
is  no  time  to  make  a  request.*^)  In  the  case  of  false 
imprisonment  also  force  is  implied  j(z)  and  the  same  rule 
prevails  where  a  wife,  daughter,  or  servant  have  been  enticed 
away  or  debauched,  though  in  fact  they  consented*  the  law  con- 
sidering them  incapable  of  consenting ;  and  trespass  may  be 
supported,  though  case  for  the  consequence  of  the  wrong  ap- 
pears to  be  the  more  proper  form  of  declaration.^)  The  de- 
gree of  violence  with  which  the  act  is  done  is  not  material  as 
far  as  regards  the  form  of  action,  for  if  a  log  were  put  down  in 
the  most  quiet  wpy  upon  a  man's  foot,  the  action  would  be  tres- 
pass ;  but  if  thrown  into  the  road  with  whatever  violence,  and 
one  afterwards  fell  over  it,  it  would  be  case  and  not  trespassed) 
With  respect  to  injuries  to  a  right  or  a  property  not  tangible, 


■ii  i  — .» 


(v)  3  Bl.  Com.  118.  398,  9,  (*)  1  New  Rep,  205.    I  Sclwyn, 

(w)  Ante,  122.  n.  t.    2  Nnr,  US,  N.  P.  addenda*  363. 

119.     8  T.  R.  191.      2  Burr.  1114.  (a)  3  WHs.  IS.    Rtl.  N.B.  89.  Q. 

2  New  Rep.  365.  454.  5  T.  R.  tfl.      6£aat,  58/.      3  BL 

(x)  2  Salt  641.    Co.  Lit  037.  b.  Com.  140.    8  New  Rep.  305.  454. 

161 .  b.  162.  a.  1  Saund.  81. 140.  n.  4.  8  (6)  Per  Le  Bltne*  J.    8  Bast,  fob 

T.R.78.35S.  Bac.  Abr.  tit.  T  re  spaas.  J,8tra.  63d,    *  f.  It  €49.    f  X«* 

(t/)2Salk.  641.    8  T    R.  78.  357.  Rep.  365. 454, 

Vot.  I.  [  13  ] 
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,V.*f  wv  of  in-  such  as  reputation  and  health ;  and  real  property  incorporeal,  ad 

juries  ex  .    .        ~  ,  ... 

jjtiict*.        a  right  of  way,  common,  &c.  as  the  matter  or  property  injured 
cannot  be  affected  immediately  by  any  substance,  the  injuries 
thereto,  however  malevolent  and  however  contrived,  cannot  be 
considered  as  committed  with  force  ;(c)  and  in  general  a  mere 
nonfvu&ance  cannot  be  considered  as  forcible,  for  where  there 
has  been  no  act,  there  cannot  be  force,  as  in  the  case  of  a  neg- 
lect (o  fake  away  tithcs,(rf )  or  a  mere  detention  of  goods  with- 
*   125         out  an  unlawful  taking  ;(e)  or  *the  neglect  to  repair  the  banks 
of  a  river,  whereby  the  plaintiff's  land  was  overflowed,(/")  or 
neglect  to  redeliver  a  beast  distrained  damage  feasant^  when 
sufficient  amends  were  tendered  before  the  beast  was  impound- 
ed, (g)     When  it  is  material  to  rely  upon  actual  force  in  plead- 
ing, as  in  the  case  of  a  forcible  entry,  the  words  4i  manu  forti," 
or  "  with  strong  hand,"  should  be  adopted  ;(A)  but  in  other 
cases  the  words  "  vi  et  armU'"  or  with  force  and  arms,  are  suf- 
ficient.^') ' 

<tt '  t«no,fn™e"       *^n  ulJury  *s  considered  as  immediate  when  the  act  complain- 
sequcutitl    „  ed  of  itself  &nd  not  merely  a  consequence  of  that  act,  occasions 
the  injury ;  thus  if  a  blow  be  given  by  one  to  another,  or  he 
jdrive  a  carriage  and  horses  against  him  or  his  properry,(i-)  or 
if  he  pour  water  on  another  person  or  his  land,(/)  or  do  any  act 
thereon  ;{m)  or  if  a  wild  beast  or  other  dangerous  thing  be 
turned  out  or  put   in  motion,  and  mischief  immediately  en- 
sue ;(n)  or  if  a  log  be  thrown  into  a  highway,  and  in  the  act  of 
throwing  or  falling,  hit  another,  the  injury  is  immediate,  and 
trespass  is  the  remedy  :(o)   and  where  a  lighted  squib   was 
thrown  in  a  market-place,  and  afterwards  thrown  about  by  others 
in  self-defence,  and  ultimately  hurt  the  plaintiff,  the  injury  was 
considered  as  the  immediate  act  of  the  first  thrower,  and  a  tres- 
pass ;  the  new  direction  and  new  force  given  it  by  the  other 
*    126         persons  not  being  a  new  trespass,  *but  merely  a  continuation  of 


•  (r)  3  Bk  Com.  122,  3.  .(//)  8  T.  R.  357.  378. 

(d)  I  B.  &  P.  476.    Ltl.  Rsyin.  188.  (*)  Id.  ibid.    Ante,  123.  n.  x. 

(t-)  2  Snuiicl.  47.  k.  1.  (k)  3  East,  593.  5<J7. 

(/)  Bro.  Abr.  Act.  Surle  Case,  pi.  (Q  2  Ltl.  Raym.  1403. 

36.     Fits.  N.  B.  93.    Bac.  Abr.  Tn*  (m)  1  Ld.  Raym.  188. 

pass.  (n)  3  East,  596. 

(g)  9  Co.  1*6.  (o)  1  Stra.  633.    Ante,  122. 
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tbe  original  force  ;(/i)  and  where  the  defendant  driving  his  car-  a'z/kv  of  in- 
riageon  the  wrong  side  of  a  road,  when  it  was  dark,  by  accident       jj^ucto. 
.drove  against  the  plaintiff's  curricle,  it  was  holdcn  that  the  inju- 
ry which  the  plaintiff  had  sustained,  having  been  immediate  from 
the  act  of  driving  by  the  defendant,  the  proper  remedy  was  tres- 
pass, (y) 

But  where  the  damage  or  injury  ensued  not  directly  from  the 
act  complained  of,  it  is  termed  consequential  or  mediate,  and 
cannot  amount  to  a  trespass  ;  thus  in  the  instance  just  stated,  if 
a  log  in  the  act  of  being  thrown  into  the  highway,  hit  another* 
the  injury  is  immediate  ;  but  if  after  it  has  fallen,  another  tum- 
ble over  it  and  be  hurt,  the  injury  is  only  consequential  and  the 
remedy  should  be  case  :(r)  so  if  a  person  pour  water  on  my 
land,  the  injury  is  immediate  ;  but  if  he  stop  up  a  water-course 
on  his  own  land,  or  if  he  place  a  spout  on  his  own  building,  in 
consequence  of  which  water  afterwards  runs  therefrom  into  my 
land,  the  injury  is  consequential,  because  the  flowing  of  the  r«in 
water  which  was  the  immediate  injury,  was  not  the  wrongdoer's 
immediate  act)  but  only  the  consequence  thereof,  and  which 
will  not  render  the  act  itself  a  trespass,  or  an  immediate 
wrong.(*) 

It  is  chiefly  in  actions  for  running  down  ships,  that  difficulties 
occur,  because  tbe  force  which  occasions  the  injury  is  not  in 
such  case  necessarily  *the  immediate  act  of  the  person  steer-  #  \27 
ing,  for  the  wind  and  waves  may  and  generally  do  occasion  the 
force,  and  the  personal  act  of  tbe  party  rather  consists  in  put- 
ting the  vessel  in  the  way  to  be  acted  upon  by  the  wind,  and  the 
injury  might  even  have  happened  from  the  operation  of  the  wind 
and  tide  counteracting  his  eflbrts.(u)  In  the  case  of  injuries 
arising  from  driving  carriages  or  navigating  ships,  if  the  injury 
were  immediate,  and  be  stated  in  the  declaration  to  have  been 
noil/idly  committed,  or  appear  to  have  been  so  on  the  trial,  the 
remedy  must  be  trespass  ;(w)  but  if  the  injury  were  attributa- 
ble to  negligence,  though  it  were  immediate}  the  party  injured 


(/>)  3  Wils.  403.     2  HI.  Rep.  892.        (*)  Stra.  634,  5.    Ld.  Raym.  1399. 
8T.R.  190.  2Hurr.  1114. 

(?)  3  East,  593.     2  New  Rep.  117".         (u)  3  East,  601.  603.     8  T.  R.  192. 

(r)  3  Eiwt,  602.    t  Stra.  636,    £    1  B.  &  P.  476. 
T.  R.  549.  *     (te)  8  T.  R.  188.    3  East,  601. 
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Mature  of  in-  has  an  election,  either  to  treat  the  negligence  of  the  defendant 

juries  ex  „  .,        , 

Delicto.  as  the  cause4of  action,  and  to  declare  in  case ;  or  to  consider  the 
act  itself  as  the  injury;  and  to  declare  in  trespaas.(.r)  In  Sco£t 
y.  Shtftherd^y)  Mr.  Btackalonc  said,  that  a  person  may  bring 
trespass  for  the  immediate  injury,  and  subjoin  a  fler  quod  for  the 
consequential  damage,  or  case  for  the  consequential  damage, 
passing  over  the  immediate  injury ;  and  in  Pitt*  v.  Goince  and 
another,(z)  where  the  declaration  was  in  case,  and  stated  that 
the  plaintiff  was  master  of  a  ship  laden  with  corn,  ready  to  sail, 

*  128        ?ud  that  the  defendant  seized  the  *ship  and  detained  her,  where- 

by the  plaintiff  was  prevented  from  proceeding  in  his  voyage, 
an  exception  was  taken  that  the  declaration  should  have  been 
trespass,  and  several  cases  were  cited ;  but  Lord  Holt  observed 
that  in  those  cases,  the  plaintiff  had  a  property  in  the  thing  taken, 
but  here  the  ship  was  not  the  master's,  but  the  owner's ;  the 
master  only  declared  as  a  particular  officer,  and  could  only  re- 
cover for  his  particular  loss,  yet  he  might  have  brought  tres- 
pass, as  a  bailee  of  goods  may,  and  declared  upon  his  posses- 
sion, which  is  sufficient  to  maintain  trespass.  Hence  it  appears 
that  either  trespass  or  case,  may  sometimes  be  supported  where 
there  is  both  an  immediate  and  also  a  consequential  injury  .(a) 
Mgsditv  of  an       The  legality  or  illegality  of  the  original  act  is  not  in  general 

Qvigtmd  act  .  .  . 

not  material,  the  criterion  whether  the  injury  was  immediate  or  consequen- 
tial, or  whether  the  remedy  should  be  trespass  or  case  ;(£)  for 
a  person  may  become  an  immediate  trespasser  vi  et  armis,  even 
in  the  performance  of  a  lawful  act,  if  in  the  course  of  such  per- 
formance he  be  guilty  of  neglect,  as  if  he  hurt  another  by  acci- 
.  dent,  yet  he  is  answerable  in  trespass  vi  et  armU,  as  for  an  imme- 
diate injury  ;(c)  so  case  will  lie  for  doing  an  unlawful  act,  if  the 
damage  sustained  thereby  be  not  immediate  but  consequent 

*  J29        tkl  SO*)  however,  if  the  injury  were  *under  regular  process,  as 


(x)   2  New  Rep.  117.    8  T.  R.  Moil.  ISO.  1  serob.  contra.    2  New 

188.    3  East,  601.     1  B.  &  P.  472.  Rep.  365. 454. 

(y)  2  B».  Rep.  897.     11  Mod.  180.  (A)  1  Stra.  635.  n.  2.    3  East,  601. 

4  Co.  94.  b.  95.    Hob.  180.     Sty.  99.  3  Wils.  409.    2  Bl.  Rep.  894.    2  Nev 

1  B.  k  P.  475.    2  Burr.  1113.    Salk.  Rep.  365.  454. 

*10.  (c)  Id.  ibid.     3  Wils.  411.     1  Stra. 

(2)  1  Salk.  10.  596.     27  Hen.  VII.  28.  a. 

(a)  1  Salk.  10.  n.  a.    Sed  Tide  11  (rf)  11  Mod.  180.    3  Wils.  410, 11. 

2  Bl.  Rep.  895, 
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ra- 


in the  case  of  a  maticious  arrest  or  prosAdtttkm,  though  such  Mature  «/ 

*      •«  *  i  •  ..  juries  ex 

injury  were  forcible  and  immediate,  yet  the  remedy  must  be      JJeiuto. 
casc.(e) 

Nor  is  the  m*ew/  or  design  of  the  wrongdoer  the  criterion,  Intent   when 

°  ,  material 

as  to  the  form  of  the  remedy ;(/)  for  where  the  act  occasion* 
ing  an  injury  is  unlawful,  the  intent  of  the  wrongdoer  is  im- 
material ;(g)  and  it  is  clear,  that  the  mind  needs  not  concur  in 
the  act  that  occasions  an  injury  to  another,  and  if  the  act  occa- 
sion an  immediate  injury,  trespass  is  the  proper  remedy  with- 
out reference  to  the  intent  ;(h)  if,  however,  in  pleading,  the  in* 
jury  be  stated  to  have  been  committed  wilfully,  and  in  other 
respects  it  be  uncertain  whether  it  were  immediate  or  conse- 
quential, the  court  wiU  consider  it  as  an  immediate  injury .(i) 
There  are  many  cases  in  the  books,  where  the  injury  being  di- 
rect and  immediate,  trespass  has  been  holden  to  lie,  though  the 
injury  were  not  intentional,  as  in  Weaver  v.  IVard^k)  where 
the  defendant,  exercising  in  the  trained  bands,  and  firing  his 
musket,  by  accident  hurt  the  plaintiff;  and  in  Underwood  v. 
//rcMon,(/)  where  one  uncocking  a  gun,  it  went  off,  and  acci- 
dentally wounded  a  by-stander ;  and  if  one  turning  round  sud- 
denly, were  to  knock  another  down,  whom  he  did  not  see, 
without  intending  it,  no  doubt  the  *action  should  be  ties-  *  J3Q 
pass  ;(m)  and  where  a  person  accidentally  drives  a  carriage 
against  that  of  another,  the  injury  is  immediate,  and  trespass 
the  remedy,  though  the  defendant  was  no  otherwise  blamcablc 
than  in  driving  on  the  wrong  side  of  the  road  on  a  dark  night.(n) 
However,  in  favour  of  public  officers,  who  are  bound  to  obey 
the  process  of  the  courts,  if  a  sheriff,  after  a  secret  act  of  bank- 
ruptcy committed  by  A,  levy  goods  under  an  execution  against 
him,  he  cannot  be  sued  by  the  assignees  in  trespass  but  only  in 
trover,  because  such  public  officers  ought  not  to  be  made  trespas- 


(e)  3  T.  R.  185.  (*)  3  East,  595.  601.    ST.  R.  191. 

(/)  3  Wils.  309.     2  Bl.  Rep.  332.  1  East,  109.     2  Bun*.  1114. 

3  East,  599.  601.  (k)  Hob.  134. 

(£-)  0  East,  464.  473,  4.    2  East,  (/)  1  Stra.  596. 

107.  (m)   Per  Ld.  EHenborough,    and 

(A)  Per  Ld.  Kenyon,  S  T.  R.  190.  Lawrence,  J.    3  East,  595,  6. 

3  East,  599.  601.  (»)  3  East,  593.    Qu.  2  New  Rep. 

U9. 
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.Vature »/  in-  sers  by  relation  ;(o)  and  in  some  other  cases,  though  the  inteot 
J1j)eiictT  mcky  not  ^  material  to  the  form  of  action,  it  may  decide  whether 
any  action  be  sustainable,  as  if  the  intent  be  felonious,  when  the 
ciul  remedy  may  be  merged  in  the  felony,  or  where  words  firt- 
ma  facie  slanderous  were  not  spoken  maliciously;  and  in  some 
cases  of  involuntary  trespasses  to  land,  commuted  not  by  the 
party  himself  but  by  his  cattle,  a  tender  of  amends  may  be 
plcaded.(/>) 

For  some  tort*  which  may  firima  facie  -appear  to  be  forcible 
and  immediate,  as  for  an  excessive  distress,(?)  or  for  driving  a 
distress  out  of  the  county  in  which  it  was  taken  ,(r)  or  for  in* 
juries  to  personal  or  real  property  in  reversion,(«)  or  against  a 
*   131        bailee  of  personal  property  'having  an  interest  therein,  and  who 
has  injured  the  same,  but  not  destroyed  it,(f)  an  action  on  the 
case  is  the  proper  remedy  :  so  though  a  master  may  be  liable 
to  compensate  an  immediate  injury  committed  by  his  servant 
with  force,  yet  the  action  against  him  must  be  case,  though 
against  the  servant  it  should  be  trespass.(u) 
Summary    of      From  this  concise  view  of  the  nature  of  injuries  ex  delicto, 
™*n  J>nnonim   as  weM  **  fr°m  tne  following  observations  on  the  properties  of 
which    the      cacn  paiticular  action,  it  may  be  collected,  that  there  are  four 
may  depcutl.  leading  points  to  be  attended  to,  in  deciding  what  form  of  ac- 
tion should  be  adopted.  JFinty  the  nature  of  the  matter  or  thing 
affected ;  secondly y  the  plaintiff's  right  thereto ;   tfdrdly,  the 
means  by  which  the  injury  was  effected ;  and  fourthly,  the  si- 
tuation in  which  the  defendant  stood. 

And  firsty  the  nature  of  the  matter  or  thing  affected ;  as 
whether  it  were  substance  or  tangible,  as  the  body,  personal 
chattels,  and  real  property  corporeal ;  or  not  tangible,  as  health* 
reputation,  and  real  property  incorporeal.  In  the  first  instances 
as  the  property  might  be  affected  immediately  by  an  injury 
committed  with  force,  trespass,  case,  replevin,  trover,  or  de- 
tinue, may  or  may  not  be'  sustainable,  depending  on  the  other 


(o)  l  Burr.  20.     1  T.  R.  480.     t  (r)  M.  Ibid.     2  Inst  106.    3  Lev. 

Lev.  173.  47.    2Slra-  1272. 

(p}  21  Jac.  I.  c.  16.  s.  5.   Yin.  Abr.  (*)  4  T.  R.  480.     7  T.  R.  9.     Coin. 

Trc*jm>8,  542.     3  Lev.  37.  Dig.     Action  on  Case,  Nuisance,  Jk 

(?)  52  Hen.  III.  c.  4.     3  Rl.  Com.  (f)  Rac.  Ah.  Trespass,  D. 

12.    S  Stra.  851.   I  Borr.  590.    Fitzg.  («)  1  East,  108. 
8.T. 
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three  points,  and  the  particular  properties  of  each  action  ;(w)  Mature  qf  in- 
but  in  the  latter  instances,  an  action  on  the  case  is  in  general      Delicto. 
the  only  remedy,  because  the  property  could  not  be  injured 
immediately  by  force. 

*&ecrmdty,  the  nature  of  the  plaintiff's  right  to  the  matter  or  *  132 
thing;  affected ;  as  if  in  the  person,  whether  it  were  absolute  or 
relative,  in  the  latter  instance,  case  being  sustainable,  however 
forcible  the  injury  ;  or  if  to  personal  or  real  property,  whether 
it  were  in  severalty  or  joint-tenancy,  or  in  common,  or  in  pos- 
session or  reversion  ;  in  the  last  instance,  neither  trespass,  tro- 
-ver,  replevin,  nor  detinue,  could  be  supported,  but  only  case.(x) 

Thirdly ^  the  means  by  which  the  injury  was  effected ;  as 
whether  it  were  a  commission,  or  an  omission,  in  the  latter 
case,  trespass  is  not  in  general  sustainable  ;(y)  or  with  or  with- 
out force,  actual  or  implied,  for  if  without  force,  case  is  in  gene- 
ral the  remedy  ;(z)  or  immediate  or  consequential ;  in  the  lat- 
ter case,  trespass  is  not  sustainable  ;(a)  or  whether  the  injury 
were  committed  by  the  defendant  himself,  or  by  his  agent  or 
servant,  or  by  his  cattle,  or  property,(6)  or  under  colour  of  a 
distress  for  rent,  Sec.  or  of  the  process  of  a  superior  or  inferior 
court. 

Fourthly,  the  situation  or  character  in  which  the  defendant 
stood,  as  whether  he  were  joint-tenant  or  tenant  in  -common 
with  the  plaintiff  ;(<r)  or  whether  there  were  any  privity  of  con- 
tract between  the  plaintiff  or  defendant,  in  respect  of  the  latter 
being  tenant  or  bailee,  when  in  general,  trespass  cannot  be  sup- 
ported.^) Keeping  in  view  these  important  points,  we  will 
proceed  to  consider  the  ^nature  and  particular  applicability  of  *  133 
the  several  actions  in  form  ex  delicto. 


(w)  Replevin  lies  only  for  personal  (r)  Ante,  122,  3. 

property,  and  hoi  for  taking  part  of  (a)  Ante,  122. 125,  6. 

the  freehold.      4  T.  R.  504.  (*)  Ante,  131. 

(a*)  7  T.  R.  9.  (<0  Ante,  66.    2  Saund.  47.  g. 

(y)  Antr,  124.  (<0  Post,  Bac.  Ab.  Trespaw,  B. 
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/.  ACTJOAT  Oy  TBB  CASE. 

1.  On  the  case.  We  have  seen  that  this  action  is  so  termed,  as  distinguish* 
ing  the  remedy  from  the  breviaformata.(e)  In  its  most  com- 
prehensive signification,  it  includes  assumpsit  as  well  as  an  ac- 
tion  in  form  ex  delicto  ;  but  at  the  present  time,  when  an  ac- 
tion on  the  case  is  mentioned,  it  is  usually  understood  to  mean, 
an  action  in  form  ex  delicto  ;  and  therefore,  where  a  navigation 
act  enacted  that  the  company  might  sue  for  calls,  8cc.  by  action 
of  debt,  or  on  the  case,  it  was  holden  that  an  action  on  the  case 
in  tort  lay,  though  the  defendant  might  thereby  be  deprived  of 
the  benefit  of  a  set-off.(/) 

Actions  on  the  case  are  founded  on  the  common  law,  or  upon 
acts  of  parliament,  and  lie  generally  to  recover  damages  for 
tort*  not  committed  with  force  actual  or  implied,  or  having  been 
occasioned  by  force,  where  the  injury  was  not  immediate  but 
consequential,  or  where  the  interest  in  the  matter  affected  is  only 
in  reversion  when  trespass  is  not  sustainable.^)     Torts  of  this 

*  134  nature  are  to  the  absolute  or  relative  rights  *of  persons^  or  to 
personal  firofierty  in  possession  or  reversion,  or  to  Teal  property 
corporeal  or  incorporeal,  in  possession  or  reversion.  These 
injuries  may  be  either  by  nonfeasance  or  the  omission  of  some 
act  which  the  defendant  ought  to  perform ;  or  by  misfeasance^ 
being  the  improper  performance  of  some  act  which  might  law- 
fully be  done j  or  by  malfeasance,  the  doing  what  the  defendant 
ought  not  to  do ;  and  these  respective  torts  are  commonly  the 
performance  or  omission  of  some  act  contrary  to  the  general 
obligation  of  the  law,  or  the  particular  rights  or  duties  of  the 
parties,  or  of  some  express  or  implied  contract  between  them. 
This  action  is  not  confined  to  injuries  merely  ex  delicto,  it  is  a 
concurrent  remedy  witli  assum/isit  for  many  breache?  of  con- 
tract, not  merely  for  the  payment  of  money,  whether  the  breach 
were  nonfeasance,  misfeasance,  or  malfeasance. (h)  Thus  case 
lies  upon  an  express  agreement  for  obstructing  the  plaintiff  in 
the  enjoyment  of  an  easement,  which  the  defendant  stipulated 


(r)  Ante,  85,  4,  5.  C9. 72.    Fitz.  N.  B.  94.  a.  145.  g<    I 

(/)  7  T.  R.  36.  New  Rep.  47.    6  East,  335.    3  WAS- 

(j)  4  T.  R.  489.    7  T.  R.  9.  354.    2  Wib.  319.    I T.  R.  S74, 

fh)  Bro.  Abr.  Action  on  Case,  pi.  7. 
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that  the  plaintiff  should  have  the  benefit  of  ;(i)  and  it  is  also  a  T.  On  the  caw. 
proper  remedy  against  bailees  for  negligence  in  the  care  of 
goods  ;(£)  and  it  seems  tjiut  it  tics  even  for  not  accounting  for 
the  produce  of  bills  delivered  to  the  defendant  to  get  discount- 
ed.^)    If  assumpsit  be  adopted,  the  contract  or  promise  must  bo 
formally  stated  in  the  declaration  ;  but  in  case  it  k  otherwise 
which  'circumstance  constitutes  the  principal  difference  be-         *    135 
tween  the  two  forms  of  action.(m)     The  judgment  of  Lord 
MUenborough,  Ch.  J.  in  the  case  of  Govett  v.  Radnidgr&n)  ex- 
plains the  advantages  arising  in  many  instances  from  the  adop- 
tion of  the  action  on  the  case,  in  preference  to    the  action  of 
assumpsit ;  viz.  u  there  is  no  inconvenience  in  suffering  the 
"  party  to  allege  his  gravamen  as  a  breach  of  duty,  arising  out 
"  of  an  employment  for  hire,  and  to  consider  that  breach  of 
14  duty  as  tortious  negligence,  instead  of  considering  the  same 
"  circumstances  as  forming  a  breach  .of  promise  implied  from 
"  the  same  consideration  of  hire  ;  by  allowing  it  to  be  consider- 
u  ed  in  either   way,  according  as  the  neglect  of  duty  or  the 
u  breach  of  promise  is  relied  upon  as  the  injury,  a  multiplicity 
4<  of  actions  is  avoided  ;  and  the  plaintiff,  according  us  the  con- 
"  venience  of  his  case  requires,  frames  his  principal  count  in 
"  such  a  manner,  as  either  to  join  a  count  in  trover  therewith, 
"  if  he   have  another  cause  of  action  other  than  the  action  of 
"  assumpsit,  or  to  join  with  the  assumpsit  the  common  counts, 
"  if  he  have  another  cause  of  action  to  which  they  are  appiica- 
**  ble  ;  and  other  advantages  ensue  from  the  adoption  of  case 
«« instead  of  assumpsit,  viz.  that  in  the  former  action,  the  ele- 
ct fendant  cannot  plead  in  abatement  the  non-joinder  of  other 
"  parties  as  defendants ;  and  the  plaintiff  will  recover,  if  he 
"  prove  one  of  several  defendants  to  be  liable. "(0) 


•Case  is  the  proper  remedy  for  any  injury  to  the  absolute  To 


*   136 

pcrsoiiri 

rights  0/ persons  not  immediate  but  consequential ;  as  for  keep-  absolute!}, 
ing  mischievous  animals,  having  notice  of  their  propensity  ;(/*) 


'  (i)  3  Wils.  3-18.  00  3  East,  "0. 

(A)  3  East,  G'2.     IT.R.  271.  (o)  3  Hast,  6*2.  70.    6  East,  33.5. 

(0  1  New  Rep.  47.    6  East,  333.  (p)  Ante,    69,    70.      Post,  vol.  -2. 

»(mi)  Supra,  note  (ft.    6  Knst,  335.  238  to  2K\ 

Vol..  I.  [  m  1 
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IQntheeaee.  or  lor  special  damage  arising  from  a  public  nuisance  ;(frX*) 
but  if  the  injury  were  immediate,  as  if  the  defendant  incited 
his  dog  to  bite  another,  or  let  looqe  a  dangerous  animal  $(r) 
or  if  in  the  act  of  throwing  a  tog  into  a  public  street,  it  hurt 
the  plaintiff ;{«)  or  if  an  injury  be  committed  by  cattleU)  t» 
land,  the  action  should  be  trespass.  Also  whenever  an  injury 
to  a  person  is  effected  by  regular  firocrts  of  a  court  of  com- 
petent jurisdiction  though  maliciously  adopted,  case  is  the  pro- 
per remedy,  and  trespass  is  not  sustainable ;(«)  as  lor  a  ma- 
licious arrest  ;(w)  or  for  malicious  prosecution  of  a  criminal 
charge  before  a  magistrate  or  otherwise  ;(*■)  and  if  the  pro- 
ceeding be  malicious  and  unfounded,  though  it  were  instituted 
in  a  court  having  no  jurisdiction,  case  may  be  supported  or 
trespass  ;(y)  formerly  it  was  usual,  in  these  instances,  where 
several  persons  combined  in  the  prosecution,  to  proceed  by 
writ  of  conspiracy,  but  the  action  on  the  case  is  now  the  usual 

$  137  remedy. (z)  If,  on  the  other  hand,  the  proceeding  *compla«- 
ed  of  were  irregular^  the  remedy  in  general  must  be  trespass ; 
and,  therefore,  where  a  justice  of  the  peace  maliciously  and 
irregularly  granted  a  warrant  against  a  person  for  felony,  with- 
out any  information  upon  oath,  it  was  decided  that  the  remedy 
against  the  justice  should  have  been  trespass,  and  not  case  ;(*) 
and  though  case  may  be  supported  for  maliciously  suing  out  a 
commission  of  bankruptcy, (A)  yet  an  action  of  trespass  is  also 
sustainable,  because  if  the  plaintiff  were  not  subject  to  the 
bankrupt  laws,  the  commissioners  had  no  jurisdiction,  in  which 
case,  trespass  is  always  sustainable  if  in  other  respects  the  in- 
jury were  forcible  and  immediate.(f)  Case  we  have  seen  is 
also  tbe  proper  remedy,  where  the  right  affected  was  not 


(9)  Post,  vol.  2.  240.  n.  I.  (f)  Ante,  TO. 

(•)  Injuries  arising  from  keeping;  («)  3  T.  K.  18$.     Boot  i>,  Cooper, 

mischievous  animals,  and  from  public  1  T.  R.  535.  3   Esp.  Rep.  135.  Hob, 

nuisances,  also  frequently  affect  per-  266.    Post,  vol.  2.  242.  n.  m. 

sojuiI    property  ;    and  on  the   other  (w)  Post,  vol.  2.  242  to  248. 

hand,  many  of  the  wrongs  hereafter  (x)  Po*t,  vol.  2.  248  to  255. 

enumerated  as  affecting  personal  pro-  (j/)  2  Wils.  302. 

pcrty,   may  also  affect  persons,     as  (r)  1  Saund.  228.  230.  n.  4, 

negligence    in  riding  horses,  and  dri-  (a)  2  T.  R.  225. 

ring  carriages,  &c.  *   (6)  1  Wils.  145. 

0")  Ante,  70.  (O    2  Wils.  382.    384.      Cullcn'* 

(«)  Ante,  125,  6.  Bankrupt  Law,  412,  413. 
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*  * 

tangible,  s^  consequently  could  net  be  affected  by  force,  as  ].Otitha*a*e> 
reputation  and  health,  the  injuries  to  which  are  always  reme- 
diable by  action  on  the  case,  as  libels,  or  verbal  slander  ;{d)  it 
is  also  the  only  remedy  against  sheriffs,  justices,  or  other  offi- 
cers acting  ministerially  and  not  judiciallv,(?)  for  refusing 
tatf^/)  °r  to  receive  an  examination  upon  the  statute  of  hue 
and  cry,  &x.(£»)  and  case  ties  against  surgeons,  agents,  See.  for 
improper  treatment,  or  for  want  of  skill  or  care,  though  a*» 
wmfmt  is  also  sustainable»(A) 

Actions  for  injuries  to  the  relative  rights  of  persons,  as  for  To  pcf  sons 

relatively. 

criminal  conversation,  seducing  *or  harbouring  wives,  de-  *  138 
bauching  of  daughters,  enticing  away  or  harbouring  apprentices 
or  servants,  are  properly  in  case  ;(«)  though  it  is  usual  in  de- 
clarations for  criminal  conversation  to  state  the  injury  to  have 
been  committed  vi  et  armUy  and  contra  fmcem  ;  and  where  the 
action  is  for  an  injury  really  committed  with  force,  as  by 
menacing,  beating,  or  imprisoning  wives,  daughters,  and  ser- 
vants, it  is  moat  proper  to  declare  in  trespass.(Ar) 

For  injuries  to  perianal  property  not  committed  with  force,  To    personal 
or  not  immediate,(/)  or  where  the  plaintiff's  right  thereto  is  in  for  breach  of 
reversion^m)  ■  case  is  the  proper  remedy.    It  lies  against  attor-*  contract 
nies  or  other  agents  for  neglect  in  the  conduct  of  a  cause,  or 
other  t-usiness,  or  for  not  accounting  for  monies,  &c.  though 
it  has  been  more  usual -to  declare  against  them  in  assum/udt  .•(») 
and  though  we  have  seen  that  assumpsit  is  the  usual  remedy 
lor  neglect  against  bailees  ;(o)   as  against    carriers,  wharfin- 
gers, and  others,  having  the  use  or  care  of  personal  property ; 
yet  case  is  frequently  a  preferable  remedy,  as  where  it  is  doubt-* 
ful  hoW  many  persons  ought  to  be  sued,  when,  by  declaring  in 
ease,  a  plea  in  abatement  for  non-joinder  is  avoided,  and  the 


(rf)  Post,  vol.  2.  255  to  265.  ent  precedents,  port,  toI.  2.  265  to 

(e)  Com.  Dig.  Action  Case.      Mis-  271. 

feasance,    A.  1.  &c.  (*)  Sec  the  precedents,  pott,  voL 

(/)  2  Saund.  61.  c.  d.      3  B.  U  P.  2.  374  to  378; 

551.  (/)  Ante,  122. 

($)  I  Leon.  323,  4.  (m)  7  T.  R.  9. 

.      (A)    S  East,  348.    1H.B1.161.    2  (n)    6  East,  333.     1  Kew  Rep.  4*. 

WtU.  359.      3B1.  Com.  122.    Reg.  Post,  vol.  2.  96  to  270,  71. 

Brer.  105.  (o)  Ante,  99.    Pert*  **>  &  10*  ** 

(0  See  the  reasons  and  the-  differ-  128. 
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/.  Qntlwca*.  joinder  of  too  many  defendants  is  no  ground  of  nonsuit,  and  if 
there  be  any  evidence  of  a  convention*  a  count  in.  trover  may 

*  139        be  added  ;{/*)  it  is  also  more  usual  to  'declare  in  case  against  an 

inn-keeper,  than  in  tu*um/i*it.(q)  Formerly  case  wa?  the  usual 
remedy  for  a  false  warranty,  or  other  misrepresentation  on  the 
sale  of  goods,  &cJ»,but  of  Jute*  it  is  more  usual  to  declare  in 
'  aasumfiMty  so  as  to  join  the  count  for  motiey  had  and  receiv- 
ed ;(«)  yet  ca$e  may  still  be  supported,  and  if  there  have  been 
any  actual  fraud,  or  it  be  doubtful  how  many  persons  should  be 
made  defendants,  it  is  the  preferable  form  of  action)  especially 
as  the  scienter^  though  expressly  stated  in  the  declaration,  needs 
not  be  proved  j(0  and. for  fraudulently  representing  a  person  fit 
to  be  trusted,  or  for  other  deceit,  where  there  has  been  no  con- 
tract between  the.  parties,  case  is  the  only  remedy .(«) 

We  have  seen  that  trespass  may  be  supported  against  a  per- 
son, even  for  accidentally  driving  his  carriage  against  ano- 
ther's ;(w)  but  for  the  negligent  driving  of  a  servant,  the  mas- 
ter can  only  be  sued, in  case;(o;)  and  even  in  the  former  in- 
stance, if  the  injury  were  really  attributable  to  the  negligence, 
and  not  to  the  wilful  act  of  the  driver,  case  might  be  support- 
ed ;(y)  and  it  is  clearly  the  proper  remedy  for  an.  injury  occa- 
sioned by  negligence  in  navigating  ships.(z) 

Where  a  distress  has  been  made  for  rent,  and  there  was  no 

*  140        rent  ^u&)  au  aclLOD  °f  trespass  or  *caae  may  be  supported  on 

the  statute  of  William  and  Mary  ;{a)  and  if  the  person  ma- 
king the  distress  turn  the  tenant  out  of  possessions  trespass 
lies  y(b)  so  where  a  party  taking  a  distress  damage  feasant  y  has 
been  guilty  of  any  irregularity,  rendering  him  a  trespasser  ab 
initio  ;(c)  but  in  the  case  of  a  distress  for  rent,  if  it  were  law- 
ful in  its  inception}  a  subsequent  irregularity  will  not  render 
the  party  a  trespasser  ab  initio,  or  subject  him  to  an  action  of 


(/>)    .Ante,  1; 35.    3  East,  62.  70—  (.r)    I  East,  106.     6  T.  R.  659-    3 

Post,  veil.  2.  271  to  270.  II.  }]|.  442.     Post,  vol.  2,281. 

(?)  IVst,  vol.  2. 27 J,  i,  J,  (jf)  2  New  Kep.  117.     Ante,  1*7. 

(»)  Doiifj.  21.  (z)  8T.  It.  1S8.    3  East,  599-  210. 

(*)   Post,  vol.  2.  UK).  213.     Post,  vol.  2.  2*3. 

(/)  Post,  tol.  2.  270.    2  East,  446.  {a)  Post,  vol.  2.  2SJ.  n.  m. 

lu)  Post,  vol.2.  278  to  281.  (A)   1  East,  139. 

(.£•}  A  rite,  129,130.     3  East,  593.  (c)    8  Co.  H6.     Bac.  Alir.  Tres- 
pass, B. 
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urespas*  or  trover  \{d)  and  case  is  the  proper  remedy  in  these  X  On  the  cote. 
and  most  other  instances  of  irregularity  in  the  tutting,  or  sale 
or  diftppBaJ  of  a  distress.(t)  This  action  also  lies  tor  the  rescue 
or  pound-breach  of  cattle*  or  goods  distrained  for  rent ;(/)  or 
ikmrnge-^tu^oHt  ;{g)  or  for  the  rescue  of  a  person  arrested  on 
mesne  process  5(A)  and  against  sheriffs,  fee.  for  escapes  on 
mesne  or  final  process  j(*)  or  for  not  arresting  the  debtor  when 
he  had  an  opportunity  ;(*)  and  for  a  false  return  of  non  est  in- 
V€ntu*  |o  mesne  process  \(l)  or  of  nulla  bona,  to  a  writ  of  fi. 
Jh£m)  or. for  not  levying  under  it  when  he  had  an  oppor- 
tunity ;(*)  or  for  not  taking  a  replevin  bond,  or  for  taking  in- 
sufficient pledges  in  replevin  ;(©)  or  for  not  assigning  a  bail* 
bondt(j4)  For  an  escape  on  final  process,  it  is  most  advisable 
tt>  declare  in  debt,  if  the  caption  *of  the  original* defendant  *  141 
can  be  clearly- proved,  because  in  debt,  the  jury  must  give  a 
verdict  for  the  entire  demand ;(?)  but  if  it  be  doubtful  whether 
•  caption  can  be  proved?  the  declaration  should  be  in  case,  pro- 
ceeding for  the  escape  in  one  count,  and  in  the  second  for  not 
taking  the  defendant  when  the  sheriff  had  an  opportunity  ;(r) 
and  the  same  observation  applies  when  it  is  doubtful  whether  a 
sheriff  lias  levied  under  a  writ  of  Jieri  facia*,  or  where  he  has 
neglected  to  levy  the  whole  amount.  Case  also  lies  for  not  deli- 
vering letters,  fec.(«)  and  against  a  witness  for  not  obeying  a 
wvtf  of  subpoena ;(')  end  for  infringing  the  copy-right  of  a 
book,  print  or  other  work  ;(«)  and  for  the  infringement  of  a 
patent  ;(w)  and  for  injuries  to  any  personal  property  in  rever- 
sion, trespass,  or  trover,  cannot  be  supported,  case  being  the 
only  remedy.(x) 

With  respect  to  injuries  to  real  firoflerty  cerftorealj  where  To  real  PTOA 
the  injury  was  immediate  and  committed  on  land,  Sec.  in  the 


(d)  11  G.  II.  e.  19.     1  H.  Bl.  13.  («)  Id.  305. 

(c)  See  the  cases  and  precedent?,  (o)  Id.  306  to  311. 

pofet,  vol.  2.  284  to  293.  (/>)  Id.  311. 

(/)  Vol.  2.  893  to  296.  (?)  2  T.  It.  129.     1  Saund.  38.  n.  2. 

(^•)  Id.  29G,  to  297.  (r)  Post,  vol.  3.  147  to  149.  303. 

(A)  Id.  297  to  299.  (*)  3  \\  Us.  443. 

(i)  Id.  299  to  301  (<)  Doug.  550.  561. 

(fc)  Id.  301.  (w)  Post,  vol.  2.  313.  317. 

(/)  td.  30*.  (w)  Id.  317  to  322. 

(m)  Id.  303  (.r)  7  T.  R.  S. 
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I  On  the  case,  possession  of  the  plaintiff,  the  remedy  is  trespass  ;(y)  but  for 
nonfeasance^  as  for  not  carrying  away  tithes  ;(r)  or  where  the 
injury  is  not  immediate  but  consequential,  as  for  placing  a 
spout  near  the  plaintiff's  land,  so  that  water  afterwards  ran 
thereon,  or  for  causing  water  to  run  frdm  the  defendant's  land 
to  that  of  the  plaintiff  ;(a)  or  where  the  plaintiff's  property  is 

*  142        only  *in  reversioii,(c)  and  not  in  possession,  the  action  should 

be  in  case.  Thus  it  lies  for  obstructing  light  or  air  through 
ancient  windows  by  any  erection  on  the  adjoining  land;(A) 
which  action  may  be  brought  in  the  name  of  the  tenant  in  pos- 
session, or  of  the  person  entitled  to  the  immediate  reversion, 
though  the  form  of  the  declaration  differs  in  the  latter  case  ;(c) 
so  it  lies  for  any  other  nuisance  to  houses  or  lands  in  posses- 
sion  ;(rf)  and  for  injuries  to  water-courses  where  the  plaintiff 
is  not  the  owner  of  the  soil,  but  is-  merely  entitled  to  the  use 
of  the  water  ;(e)  and  by  a  reversioner  against  his  tenant  or  a 
stranger,  for  waste  by  cutting  down  trees  not  excepted  m  the 
lease,  or  any  other  act  injurious  to  the  reversion,  though  the 
remedy  by  the  tenant  against  a  stranger  would  be  trespass ;(/) 
and  though  assumpsit  we  have  seen  is  the  usual  remedy  against 
a  tenant  for  not  cultivating  land  according  to  the  course  of  good 
husbandry,  or  for  not  repairing,  &c.(g)  yet  for  voluntary  waste, 
and  particularly  where  there  has  been  any  conversion  of  trees 
or  other  property,  case  may  frequently  be  preferable  ;(A)  which 
is  also  a  concurrent  remedy  with  covenant  where  there  has  beeH 
voluntary  waste ;(/)  and  it  lies  upon  the  custom  of  the  realm 
against  the  personal  representatives  of  a  rector,  fee.  at  the  suit 

*  143         °f tne  successor  for  dilapidations  ;(*)   and  for  not  "repairing 

fences,  whereby  the  plaintiff's  cattle  escaped  from  his  land,  or 
the  cattle  of  the  defendant  got  into  the  land  of  the  plaintiff ;(/) 
for  the  latter  injury,  however,  the  plaintiff  might  support  tres- 


(y)  Ante,  122,  3.    I  Ld.  Rayra.  188.  (e)  Id.  937  to  344. 

(r)  1  Ld.  Rnym.  187.  (/)  Id.  344.     8  East,  190. 

(a)  Ante,  126.     Stra.  634,  5.    Ld.  (^)  Ante,  93.     Post,  vol.  2.   133^ 

Raym.  1399.    2  Burr.  1114.  Forlesc.  138. 

212.  (A)  Post,  vol.  2.  345,  6. 

(a)  Com.  Dig.  Action  Case,  Niii-  (»)  2  Bl.  Rq>.  1U1.     2  Saund.  252. 

sance,  B.  (fr)  Post,  vol.  2.  346. 

(6)  Post,  vol.  2.  331.  (0  1  Salk.  335.    Post,  vol.  2.  34*. 

(c)  Id.  n.  4.  336.  350. 

(?/)  Id.  331  to  337 
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pass  or  distrain  the  cattle  damage  feasant ;  and  case  ia  the  pc-  /.  On  the  ecu* 
culiar  remedy  for  nonfeasance,  as  not  carrying  away  tithcs.(»i) 
We  may  remember  that  trespass  cannot  in  general  be  sup- 
ported where  the  matter  affected  is  not  substantial  or  the  estate 
therein  is  incorporeal ;  case  therefore  is  the  proper  remedy  for 
disturbance  of  common  of  pasture,  turbary,  or  estovers  ;(n) 
though  if  the  plaintiff's  cattle  be  chased  off  the  common,  trespass 
maybe  supported  for  such  chasing)  and  that  form  of  action  may 
in  some  instances  be  advisable  in  order  that  the  right  may  be 
fully  stated  on  the  record ;  so  case  lies  for  obstructing  a  pri- 
vate way  ;(o)  or  the  plaintiff's  right  to  use  a  pew,  the  posses- 
sion of  which  is  supposed  to  be  in  the  ordinary,  and  therefore 
trespass  will  not  lie  unless  the  plaintiff  be  actually  turned  out 
of  possession,  (fi)  So  case  lies  for  disturbance,  obstruction,  or 
other  injuries  to  offices,  franchises,  ferries,  markets,  tolls,  or 
for  not  grinding  at  an  ancient  mill,  &c.(?) 

An  action  .on  the. case  is  frequently  given  by  the  express 
provision  of  some  statute  to  a  party  aggrieved  ;(r)  *and  it  has  #  \4H 
been  decided,  that  where  a  navigation  act  empowered  the  com* 
pany  to  sue  for  calls,  fee.  by  action  of  debt  or  on  the  case,  that 
an  action  on  the  case  in  tort  might  be  supported,  though  the 
defendant  were  thereby  deprived  of  the  means  of  availing  him- 
self of  a  set-off ;(/)  and  whenever  a  statute  prohibits  an  injury 
to  an  individual,  or  enacts  that  he  shall  recover  a  penalty  or 
damages  for  such  injury,  though  the  statute  be  silent  as  to 
the  form  of  the  remedy,  this  action  may  be  supported  ;(u) 
as  on  the  statute  8  jinn.  c.  14*  at  the  suit  of  a  landlord,  against 
a  sheriff,  for  taking  goods  under  an  execution,  without  paying  a. 
year's  rent  ;(w)  and  on  the  statute  of  IVinton^x)  at  the  suit  of 


(w)  Ante,  124.    Post,  vol.  2.   350  (r)  Com.  Dig.  tit.  Action  upon  Sta- 
te 354.  tute,  A.  F.  and  tit.  Pleader,  2.  s.  1. 1© 

(?/)  Com.  Dig.  Action  Case,  Dis-  2.  a.  30. 

turbance,  A.   1.     Post,  vol.  2.  354  to  (f)  7  T.  R.  36. 

J58.  («)  Ante,  143.  n.  r.     10  Co.  75.  b. 

(o)  Com.  Dig.  Action  Case,  Dis-  2  Inst.  486.     2  Sulk.  451.     6  Mod.  26. 

turbance,  A.  2.     Post,  vol,  2.  358.  (w)  Doug.  665. 

(/>)  1  T.  R.  430.  (x)  13  Edw.  1.  stat.   2.  o.  1,  2.      2 

(7)  Cora.  Dij;.   Action  Case,  Dis-  Saund.  374,  5.    Com.  Dig.  Pleader,  2, 

turbance,   and     .Vet ion    Case,    Nui-  s.  I. 
wince ;  and  Post,  vol.  2.  363. 
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XOntftecaae.  a  party  robbed,  against  the  hundred;  of  upon  the  riot  act;(y>. 
or  on  different  statutes,  relative  to  irregularities  in  making  or 
disposing  of  a  distress,  kc.(z)  in  which  and  other  instances, 
case  may  be  supported  by  implication  ;(a)  and  if  a  statute  give 
a  remedy  in  the  affirmative,  without  a  negative  expressed  or 
implied,  for  a  matter  which  was  actionable  by  the  common  law, 
the  party  may  sue  at  common  law,  as  well  as  upon  the  sta- 
tute,(A)  but  in  some  instances  the  common  law  remedy  is  altered 
by  a  statute,  as  by  the  43  Geo,  1 1 1.  c  141.  which  enacts,  that  in  all 

*    145         actions  against  any  *jusiice  of  the  peace  for  any  conviction,  &c 
#  which  may  have  been  quashed,  or  for  any  matter  done  by  him 

for  carrying  it  into  effect,  the  plaintiff  shall  not  recover  mere 
than  the  sum  levied  under  the  conviction,  and  2d,  damages,  un- 
less it  be  expressly  alleged  in  the  declaration,  which  shall  be  in 
an  action  on  the  case  only,  that 'Such  acts  were  done  maliciously 
and  without  any  reasonable  cause.  We  have  seen  that  no  ac- 
tion can  be  supported  by  a  common  informer,  unless  he  be  ex- 
pressly authorised  to  sue.(c) 

We  may  collect  from  the  preceding  observations,  that  the 
plaintiff  frequently  has  an  election  either  to  proceed  in  an  action 
on  tho  case,  or  trespass,  or  a9aumjmt.(d)  There  arc  advanta- 
ges attending  the  adoption  of  an  action  on  the  case,  instead  of 
the  other  forms  of  action ;  thus,  in  an  action  on  the  case  the 
plaintiff  is  in  general  entitled  to  full  costs,  though  he  recover 
less  than  40*.  damages,  whereas  in  some  actions  of  trespass  to 
the  person  or  to  land,  if  the  damages  be  under  40*.  the  plain- 
tiff is  not  entitled  to  full  costs  ;(c)  so  by  declaring  in  case  in- 
stead of  a8&um/isity  a  defendant  may  be  precluded  from  availing 
himself  of  his  bankruptcy  and  certificate^/)  or  of  a  set-off,  or 
of  the  circumstance  of  too  few  or  too  many  persons  being  made  de- 
fendants ;(#)  a  count  in  trover  may  also  be  frequently  added  with 
advantage,  and  the  pleadings  being  more  concise  in  this  action, 
are  in  general  less  expensive  than  those  in  the  action  of  tics- 


(/')  0  Geo.  T.  c.  22.  s.  7.     3  K;ut,  (£)  Com.  Dig.  Action  npou  Statute, 

400.  4:ir.  C. 

(r)  Pntf,  vol.  '2.  2S4  to  C9J.  (r)  Ante,  105.     5  East,  313. 

(a)  Or  where  the  dcr..-iml   is  for  a  (r/)  fjciin.  Di^.  Action,   M. 

sum   certain,  or  for  treble  damn^es,  (e)  6  T.  R.  1*29. 

kc.    debt    also   may    be    supported.  (f)  6  T.  R.  695. 

Ante,  105.    Ld.  Ray  w.  6S-2.  (;')  7  T.  R.  30.     3  East,  70. 
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pass.  On  the  other  hand,  there  are  some  disadvantages  *attend-  /  On  the  case.  \ 

ing  the  action  on  the  case,  on  account  of  the  generality  of  the 
pleadings,  and  of  the  circumstance  of  the  general  issue  being 
the  usual  plea,  which  puts  the  plaintiff  on  proof  of  the  whole  of 
the  allegations  in  his  declaration,  and  leaves  the  defendant  at  li- 
berty to  avail  himself  of  any  matter  of  defence  at  the  trial,  with- 
out apprising  the  plaintiff  by  his  plea  of  the  circumstances  on 
which  it  is  founded.  Thus,  where  cattle  of  the  defendant  have 
trespassed  in  the  plaintiff's  land,  in  consequence  of  the  defend* 
ant's  neglect  to  repair  his  fences,  the  plaintiff  has  an  election  to 
proceed  in  case,  or  in  trespass,(A)  or  to  distrain ;  if  the  real  da-  * 

znage  exceed  40*.  so  as  to  carry  full  costs,  an  action  of  trespass 
may  be  advisable  in  preference  to  an  action  on  the  case,  in  order 
that  the  trial  may  be  upon  some  particular  point  in  issue,(/)  nar- 
rowing the  evidence  more  than  in  the  action  on  the  case  ;  and  it 
is  not  advisable  to  distrain,  where  the  title  to  the  locus  in  quo 
is  doubtful,  but  the  party  should  proceed  by  action  of  trespass,  or 
on  the  case,Ot)  and  the  same  observations  are  applicable  where  a 
right  of  common  is  in  dispute .(/) 

The  declaration  in  an  action  on  the  case,  ought  not  in  general 
to  state  the  injury  to  have  been  committed  vi  et  armis,  nor  should 
k  conclude  contra  fiacem  ;(m)  in  which  respects  it  principally  dif- 
fers from  the  declaration  in  trespass.  In  other  points  the  form  of 
the  declaration  depends  on  the  particular  circumstances  on  which 
the  action  *is  founded,  and  consequently  there  is  greater  variety  in  *  147 
this  than  any  other  form  of  action.  The  leading  rules  will  be  sta- 
ted when  we  inquire  into  the  form  of  the  declaration  in  general. 
The /ilea  in  this  action  is  usually  the  general  issue,  not  guilty  ; 
and  under  it  (except  in  an  action  for  slander  and  a  few  other 
instances)(n)  any  matter  may  be  given  in  evidence,  but  the 
statute  of  limitations.  The  judgment  is,  that  the  plaintiff  re- 
cover a  sum  of  money,  ascertained  by  a  jury,  for  his  damages 
sustained  by  the  committing  of  the  grievances  complained  of, 
and  full  costs  of  suit ;  to  which  the  plaintiff  is  entitled,  although 


•*>•- 


(A)  1  Salk.  35S.  (m)  Com.  ftg.  Action  on  Case,  C. 

(•) « Stand.  284.  d.  „  3.4.  A. 

(*)  1  ShuimI.  346.  c.  n.  2.  .  (n)  I  Saund.  ISO  n  1.    Willes,  80; 

(/)  Id.  ibid. 

Vol.  1.  [U] 
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/  L  Qnthc case,  he  recover  a  verdict  for  less  than  40*.  damages  ;(o)  unless  the 

judge  certify  under  the  statute  43  JMz.  c.  6.(/j)  a  circumstance 
which  we  have  already  observed  frequently  renders  this  action 
preferable  te  that  of  trespass* 


11  TROVEM. 

21.  Trw&\        1*he  action  of  trover  and  conversion  was  in  its  origin  an  ac* 

•  tion  of  trespass  on  the  case,  for  recovery  of  damages  against  a 

person  who  had  found  goods  and  refused  to  deliver  them  on 

demand  to  the  owner,   but  converted  them  to  his  own  use; 

*  148  from  which  word  Jindingfa)  the  remedy  is  called  *an  action 
of  trover.  The  circumstance  of  the  defendant  not  being  at 
liberty  to  wage  his  law  in  this  action,  and  the  less  degree  of 
certainty  requisite  in  describing  the  goods*  gave  it  so  consider- 
able an  advantage  over  the  action  of  detinue,  that  by  a  fiction 
of  law,  actions  of  trover  were  at  length  permitted  to  be 
brought  against  any  person  who  had  in  his  possession,  by  any 
means  whatever,  the  personal  property  of  another,  and  sold 
them  or  used  them  without  the  consent  of  the  owner,  or  re* 
fused  to  deliver  them  when  demanded.  The  injury  lies  in  the 
conversion,  which  is  the  gist  of  the  action,  ahd  the  feet  of  the 
finding  or  trover  is  now  immaterial,  and  not  traversable  ;(r) 
and  his  for  the  recovery  of  damages  to  the  value  of  the  thing 
converted,  and  not  the  thing  itself,  which  can  only  be  recover- 
ed by  action  of  detinue  or  replevin.(t)  Lord  Mansfield  thus 
defined  this  action  :U)  «  inform  it  (i.  e.  the  trover)  is  a  fiction  ; 
"  in  substance  it  is  a  remedy  to  recover  the  value  of  personal 
"  chattels  wrongfully  converted  by  another  to  his  own  use ;  the 
"  form  supposes  that  the  defendant  might  have  come  lawfully 
"  by  it,  and  if  he  did  not,  yet  by  bringing  this  action,  the  plain- 
"  tiff  waives  the  trespass ;  no  damages  are  recoverable  for  the 


(o)    Ante.     6T.  H.  U9.  Tkld'B    Rep.  UQ.  Bull.  N.  P.   3'2.       3ViR 

Prac.  3d  edit.  880.  336v 

(/>)Tuld,  sro.  (*)Id.ibia.    wine*,  120. 

(q)  Or  trouver  in  French.  (/)   Cooper  v.  Chitty,    1  Ban*.  310. 

(0    3B1.  Com.  162,    3.  I  New   .1  HI.  Kep.  07,  S 
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t*  act  of  taking ;  all  inust  be  for  the  act  of  converting.  This  //  Trovtt. 
w  is  the  tort  or  maUfictumy  and  to  entitle  the  plaintiff  to  recover* 
u  two  things  are  necessary :  1st.  Property  in  the  plaintiff;  Sdly. 
rt  A  wrongful  conversion  by  the  *defendant.M  We  will  consider  #  149 
this  action  with  reference,  1st.  To  the  thing  converted  ;  3dly. 
The  plaintiff's  right  or  property  therein ;  and,  3d1y.  The  na- 
ture of  the  injury,  and  by  whom  committed. 

This  action  is  confined  to  the  conversion  of  some  personal  1st  Thepro- 
chattciy  and  it  does  not  lie  for  injuries  to  land  or  other  real  *£[**  cct* 
property,  even  by  a  severance  of  a  part  from  the  freehold,  un- 
less* there  be  also  an  asportation  ;  and  trespass,  or  case  where 
the  interest  in  the  property  is  in  reversion,  are  the  only  re- 
tnedies.fu)  But  if  after  severance  from  the  freehold,  as  in  the 
case  of'  trees,  the  property  severed  be  taken  away,  or  if  coats 
dug  in  a  pit  be  afterwards  thrown  out,  trover  may  be  support- 
ed.(w)  It  Hes  for  money,  though  it  be  not  in  a  bag,  or  other- 
wise distinguishable  from  other  coin,  because  the  thing  itself 
is  not  to  be  recovered  in  this  action,  but  merely  damages  for 
the  conversion,^)  and  where  money  has  been  paid  by  a  debt* 
or,  in  contemplation  of  his  bankruptcy,  by  way  of  fraudulent 
preference  to  his  creditor,  the  assignees  should  proceed  for  the 
recovery  thereof  in  trover,  or  by  bill  in  equity,  and  not  by 
action  oi  assumfiMt,  for  money  had  and  received,  because  by 
adopting  the  latter  form  of  action,  they  might  enable  the  de- 
fondant  to  avail  himself  of  his  original  debt  as  a*  set-off  ;(y)  and 
♦the  same  observation  applies  where  the  defendant  has  convert-  $  150 
ed  the  produce  of  a  bill,  Sec.  and  has  become  bankrupt,  and  ob- 
tained his  certificate  :(z)  in  other  respects,  trover  in  general 
lies  for  the  conversion  of  any  personal  property  in  which  the 
plaintiff  has  a  general  or  special  property  ;(a)  but  it  does  not 
lie  for  the  conversion  of  a  record,  because  a  record  is  not  pri- 


(u)    Cro.  Jac.  129.       2  Mod.  244.  (jc)  Tin.  Abr.  Action,  Trover,  K. 

Bull.  N.  P.  44.      Bac.  Abr.  Trover,  Bac.  Abr.  Trover,  D. 

B.     4T.R.  504,  5.     Co.  lit.  145.  (y)  4T.R.  211.    2H.B1.135. 

Hullock's  Law  of  Costs,  64  to  90.  (z)  6  T.  R.  695. 

(w)  Nov,  125.    Sir  W.  Jones,  245.  (a)  For  what  it  lies  in  general,  see 

3  VVila.  336.    f  T.  R.  13.    Com.  Dig.  Com.  Dig.  Action,  Case,  Trover,  C. 

Riens,  H.    Bac.  Abr.  Trover,  B.—  Bac;  Abr.  Trover,    D.     Vin.  Abr. 

Boll.  X.  P.  44.    2  Mod.  244.  Action,  Trover,  K.      Ball.  N.  P.  VI 

to  49. 
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.//.  Trtver.  The  wrongful  taking  of  tie  goods  of  another  who  has  the. 
right  of  immediate  possesion  is  of  itself  a  conversion,  and 
whenever  trespass  will  lie  /for  taking  goods  of  the  plaintiff 
wrongfully,  trover  will  ate*  lie  :(*)  and-  if  goods  be  wrong* 
fully  seized  as  a  distress*/  though  they  be  not  removed  from, 
the  place  in  which  they  were,  yet  trover  may  he  supported, 
because  the  possession  in  point  of  law  is  changed  by  their  be* 
ing  seized  as  a  distress.(t)  In  the  case  of  a  conversion  by 
wrongful  takings  it  is  not  necessity  to  prove  a  demand  and  re* 
fusal.(z)  ' 

So  the  wrmgjui  aseumfitum  of  the  profierty^  and  right  of  dis- 
posing of  good*  may  be  a  conversion  in  itself,  and  render  a  de- 
mand and  refusal  unnecessary  .(a)  Thus  a  sale  of  a  ship, 
which  was/afterwards  lost  at  6ia,  made  by  the  defendant,  who 
claimed  uftder  a  defective  conreyance  from  a  trader  before  his 
bankrupt^,  is  a  sufficient  conversion  to  enable  the  assignees 
of  the  bankrupt  to  maintain  trover,  without  shewing  a  demand 

*  154  -rod  refoal  :(6)  so  where  a  person  entrusted  with  the  'goods 
of  another,  puts  them  into  the  hands  of  a  third  person,  with- 
out orders,  it  is  a  conversion  :(c)  and  where  a  carrier  by  mis- 
take dettrered  goods  to  a  wrong  person,  it  was  decided  that 
trover  night  be  supported,  though  it  would  have  been  other- 
wise had  they  been  lost  by  accident  :(rf)  and  if  a  person  ille- 
gally nuke  use  of  a  thing  found  or  delivered  to.bim,  it  is  a 
conversion  in  itself  ;(c)  or  if  a  bailee,  merely  to  keep  or  carry,- 
and  haung  no  beneficial  interest,  misuse  a  chattel  entrusted  to 
him  ;(/)  as  if  a  carrier  draw  out  part  of  tjie  contents  of  a  ves- 
sel, aid  fill  it  with  water,(^)  or  if  a  carrier  or  wharfinger 
break  cpen  a  box  containing  goods,  or  sell  them. (h)  So  an 
irregularity  in  a  distress  taken  damage  feasant  may  amount  to 
a  convtrsion,(/)  though  not  in  the  case  of  a  distress  for  rent, 


(x)    $  WUs.  33.     Willes,  55.  2         (d)  Pcake,  C.  N.  P.  49.      5  Burr. 

Saund.  47.  k.  2825. 

(#)  Willed  56.  («?)  Cro.  Eire.  219. 

(x)  1  Sid.  164.    6  Mod.  212.   Bull.  (/)  Id.  ibid. 

X.  P.  44.  C§0  1  Stra.  576. 

(a)  5  East,  407.    OEtwt,  540.  (A)  2  Salk.  655. 

(d)  5  East,  407.  430.  (i)  Cro.  Jac.  148.    Bac  Abr.  Tro- 

(r)  4  T.  R.  264.  260.  ver,  B. 
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when  trover  cannot  be  s^ported  :(*)  and  we  hare  seen  that  a  If.  Tnrer.. 
party  will  be  personally  liable  for  a  conversion  to  the  use  of 
another.(Z)  But  unless  here  be  an  illegal  assumption  of  pro* 
perty,  trover  cannot  in  gneral  be  supported  for  a  mere  non* 
feasance  ;{m)  and  thereire  if  a  carrier  or  other  bailee  by  neg- 
ligence lose  goods  entftsted  to  his  care)  the  remedy  in  gene* 
ral  must  be  case  or  a9*mfi*it.(n) 

In  the  preceding  intances,  proof  of  the  act  of  the  defend* 
ant  is  sufficient  withdt  'evidence  of  a  'demand  and  refusal ;  *  155 
but  where  the  plaintif  is  not  prepared  to  prove  some  such  ac- 
tual assumption  of  paperty,  trover  cannot  be  supported  with- 
Cut  proof  of  a  demaqt  and  refusal,  or  at  least  a  neglect  to  de- 
liver the  goods  ;(o)  ?Jd  where  a  trader,  on  the  eve  of  his  bank- 
ruptcy, made  a  coll^ive  sale  of  his  goods  to  the  defendant,  it 
was  decided  that  th*  assignees  could  not  maintain  trover  with- 
out proving  a  dema/d  and  refusal ;(/»)  such  a  demand  and  non- 
compliance are  firpia  Jhcie  evidence  of  a  conversion,  and  will 
induce  a  jury  to  fiid  it,  unless  the  defendant  adduce  evidence 
to  negative  the  prelum ption,  as  that  he  being  a  carrier,  &c.  lost 
the  goods  by  negligence,  2cc.(?)  When  it  is  doubtful  whether 
the  evidence  will  establish  a  conversion  so  as  to  support  a 
count  in  trover,  a  count  in  case  for  negligence,  8cc,  should  be 
added,  if  there  be  any  proof  to  support  it.(r)  If  there  have 
been  a  conversion,  trover  lies,  although  the  goods  converted 
be  afterwards  restored  to  the  owner,  for  the  restoration  only 
goes  in  mitigation  of  damages. (a) 

In  considering  the  parties  to  actions  in  form  ex  delicto,  we 
have  necessarily  seen  who  are  to  sue  and  be  sued  in  an  action  , 

of  trover  either  as  between  tenants  in  common,  or  husband  and 
wife,  &c.(/)  and  it  is  only  necessary  here  to  observe,  that  one 
joint-tenant  or  tenant  in  common  or  parcener  cannot  support 


<*)  t  H.  BL  13.  (?)  Bull.  N.  P.  44.    2  SaundL  47.  c. 

(/)  Ante,  72.  Peaked  Law  of  Evidence,  298. 

(m)  6  East,  540.  (r)    See  the  precedent,  post,  vol- 

(»)  5  Burr.  2825.  2  Saund.  47.  e.      2.  270  to  *76. 

Peake,  C.  N.  P.  49.  (a)    2  Rol!.  Abr.  5.  pL  1.     6  Mod. 

(©)  Boll.  N.  F.  44.  2  Stand.  47.  c.     212.      Bua.  N;  P.  46.     Bac.  Abr. 

(/>)  2H.  Bl.  135  Trover,  D.  Accord,  A. 

(/)  Ante,  66.  82. 
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-     It  Trover,    trover  against  his  co-tenant,  *unles  the  latter  have  destroyed 

We  have  seen  that  for  a  wrongfataking  in  general,  trover 
is  a  concurrent  remedy  with  trespss  ;(w)  but  the  converse 
does  not  hold,  for  trover  may  often. beSrought  where  trespass 
cannot ;  as,  where  goods  are  lent  or  Slivered  to  another  to 
keep,  and  he  refuse  to  deliver  them  oritlemand,  trespass  does 
not  lie,  but  the  proper  remedy  is  tro^r.Cr)  So  where  the 
taking  is  lawful  or  excusable,  trespass  Cannot  be  supported, 
and  the  action  must  be  trover ;  as  wher\  a  sheriff,  after  a  se- 
cret act  of  bankruptcy,  levies  goods  unde  an  execution  against 
the  bankruptcy  )  *J 

The  dcclaration(z)  in  this  action  shoud  state  that  the  plain- 
tiff was  possessed  of  the  goods  (avoiding  repetition  and  un- 
necessary description)  as  of  his  own  firfierty>  and  that  they 
came  to  the  defendant's  possession  by  finding  ;  but  the  omis- 
sion of  the  former  words  is  not  material  ater  verdict  :(c)  and 
the  finding  is  not  traversable.(d)  As  the  cmversion  is  the  gist 
of  the  action,  it  must  necessarily  be  stated  in  the  declaration! 
The  usual  plea  is  the  general  issue,  not  guilty  of  the  pre- 
mises :(c)  the  points  relating  to  the  pleadings  in  this  action 
*  157  will  be  more  fully  stated  hereafter.  *The  judgment  is  for 
damages  and  full  costsy  to  which  the  plaintiff  ia  entitled,  though 
he  recover  less  than  40*.  damages,(d)  unless  the  judge  cer- 
tify under  the  statute  of  Elizabcth.{e) 


111.  REPLEVIM(a) 


lit  Replevin.  Where  goods  have  been  illegally  distrained,  and  in  some 
other  instances,  the  owaer  may  regain  possession  by  a  writ  of 
replevin  out  of  chancery,  or  (which  is  now  most  usual)  by 


(y)  Ante,  66.    Bun.  K  P.  34.    2  (a)    Moor,    691.      Hardr.    ill.— 

Saund.  47.  f.  g.     4  East,  121.  Latch.  214,     2  Saund.  47.  k. 

(v)  Ante,  153.  (6;  Ante,  148.    I  New  Hep.  140 

(or)    Sir  T.  Rayxn.  472.     2  Vent  (c)  Bull.  N.  P.  48. 

170.  (d)  3  Keb.  31 .     1  Salk.  208. 

(y)    1  Burr.  20.     1  T.  R.  475.    2  (e)  43  Eliz.  c.  6. 

Saund.  47.  k.  1.  (a)  From   Re  and  plegiare.    Co. 

(z)  See  the  precedents,  post,  voL  lit  145.  k, 
3.  323  to  3*0. 
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plaint  or  application  to  the  sheriff,  finding  pledges  to  prosecute  III.  Replevin* 
an  action  against  the  distrainor  to  try  the  legality  of  the  dis- 
tress ;  and  that  if  the  right  be  determined  against  the  plaintiff, 
lie  will  return  the  chattels ;  and  in  the  case  of  a  distress  for 
rent,  also  giving  a  bond,  with  two  sureties,  to  the  same  ef- 
fect.^) 

The  action  of  replevin,  it  is  said,  is  of  two  sorts,  in  the  de- 
tine  ty  or  the  detinuit  ;  the  former  where  goods  are  still  detained 
by  the  person  who  took  them,  to  recover  the  value  thereof  and 
damages  ;  and  the  latter,  as  the  word  imports,  when  the  goods 
have  been  delivered  to  the  party .(c)  But  the  former  is  now 
obsolete,  and  according  to  *a  late  case,  there  does  not  appear,  *  J58 
in  any  of  the  books,  any  proceeding  in  replevin  which  has  not 
commenced  by  writ,  requiring  the  sheriff  to  cause  the  goods 
of  the  plaintiff  to  be  replevied  to  him*  or  by  the  plaint  in  the  x 
sheriff's  court,  the  immediate  process  upon  which,  is  a  pre- 
cept to  replevy  the  goods  of  the  party  levying  the  plaint,  both 
which  modes  of  proceeding  are  in  rem,  i.  e.  to  have  the  goods 
again  ;(</)  and  therefore  replevin  is  not  an  action  within  the 
statute  24  Geo.  II.  c.  44.  which  protects  constables,  &c.  acting 
tinder  a  magistrate's  warrant,  from  any  action,  until  demand* 
made  or  left  at  thtir  usual  place  of  abode,  8cc.  by  the  party  in- 
tending to  bring  such  action. (V)  In  the  present  action  in  the 
detinuit)  the  plaintiff  can  only  recover  damages  for  the  taking 
of  the  goods,  and  for  the  detention  till  the  time  of  the  replevy, 
and  not  the  value  of  the  goods  themselves.(/)  We  will  con- 
sider this  action  with  reference,  1st  To  the  thing  taken ; 
2dly.  The  property  therein ;  and  3diy.  The  nature  of  the  in- 
jury. 

Replevin  can  only  be  supported  for  taking  a  personal  chattel,  iSf.  The  pro- 
and  for  an  injury  to  matter  affixed  to  the  freehold,  in  which  P^  »&<***• 
case   the  remedy  should  be  trespass,  or,  if  the  interest  be  in 
reversion,  case.($*) 


(&)  S  B\.  Cora.  U7,8.  (e)  6  East,  28.1. 

(c)  1  Sauiwl.  347.  b.  n.  2.       Bull.         (/)    1  Satind.  347.  b.  n.  2.    Lfixtvn 
V.  V.  52.      WUIes,  672.  Com.  Dig.      1150,  51. 

Pleader,  3.  K.  10.  (g)  4  T.  R.  504.     N 

(d)  Per  Lort  fiilenborotigh,  Ch. 
J.     6  East,  286. 

Vol.  I.  £  15  1 
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III  Replevin.  To  support  replevint  the  plaintiff  must,  at  the  time  of  Utf 
^kfnuff^Tn-  caption,  have  had  either  the  general  proper tyy  or  a  special  /<re# 
tercat.  petty,  as  the  bailee  *of  goods,  as  a  pawn,  or  to  1*  used  by  hiin  *(A) 

and  several  persons  having  separate  interests  in  the  properly 
distrained)  cannot  join  in  this  action  ;(i)  but  joint-tenants  and  te- 
nants in  common  may  and  should  join  ;(*)  and  if  the  cattle  of  a 
feme  sole  be  taken,  and  she  afterwards  intermarry,  the  action  of 
replevin  should  be  in  the  name  of  the  husband  alone ;.  /)  and 
executors  may  have  replevin  of  a  taking  in  vita  testatum. (m) 
The  defendant  cannot,  however,  under  the  general  issue  mn 
cepity  dispute  the  plaintiff's  property,  which  must  be  denied  by 
a  special  plea.(n)  If  the  plaintiff  has  not  the  immediate  right 
of  possession,  replevin  cannot  be  supported,  but  the  party 
must  proceed  by  action  on  the  case.(o) 
oi\\y.  Thoin-  With  respect  to  the  nature  of  the  injury,  it  is  said,  that  re- 
plevin  lies  only  in  one  instance  of  an  unlawful  taking,  that  of 
a*  wrongful  distress  ;{p)  but  upon  investigation  it  will  appear 
that  this  action  is  not  thus  limited,  and  that  if  goods  be  taken 
illegally,  though  not  as  a  distress,  replevin  may  be  support- 
ed ;(?)  though,  as  it  has  been  observed,  replevin  is  now  sel- 
dom brought  but  for  distresses  £fr  rent,  damage  feasant,  poor% 
rate,  &c.(r)  ^lt  may,  certainly,  be  brought  to  try  the  legality  of 
*  160  a  distress  for  rent,  provided  *  the  re  were  no  sum  whatever  in 
arrear ;(*)  but  if  any  sum,  however  small,  were  due,  and  the 
distress  were  for  a  greater  sum,  or  excessive,  or  otherwise  ir- 
regular, the  remedy  roust  be  by  action  on  the  case.(i)  ^epte* 
vin  lies  also  for  ait  illegal  distress  taken  damage  feasant ;  and 
when  the  party  m  possession  of  the  land  has  no  title  thereto, 
this  action  is  preferable  to  trespass  for  seizing  the  cattle,  in  or- 
der to  put  in  issue  the  title  of  the  party  distraining  ;(v)  so  to 


(A)  Co.  Lit.  Uj.  b.  Sir  W.  Jones,  173,  4.     6  Hen.  VII.  S, 

(i)  Id.  ibid,  mitt*,  52.  9.      Cro.   Eliz.   8'24.      Cro.  Jac.  50. 

[h)  Bull.  X.  P.  53.    ante,  51,  2.  Cora.  Dig.   Action,  M.  6.    Co.  lit 

(/)  Ante,  62.     Bull.  N.  P.  53.  145.  b. 

(•>»)  Bull.  X.  P.  54.  (»•)  Com.  Di£.  Action,  M.  6. 

(n)  Id.  ibid.  (*)  5  T.  R.  248.  n.  c.     S  B.  &  P 

(o)  7  T.  It.  9.  348. 

(/»)  3  Bl.  Com.  \h).  (0  Ante,  140. 

(?)  Vin.  Abr.    Replevin,  B.  pi.  S.         (r)  I  Saund.  3i0.  e.  n.? 


OF  THE  FORM  OF  ACTION.  160 

try  the  legality  of  a  distfes*  for  poor's  rate*,(w)  or  for  sewers*  UL  Rep**™- 
ratc(jr)  or  for  a  heriot,  &c.(?)  But  if  a  superior  court  award 
an  execution,  it  seems  that  no  replevin  lies  for  the  goods  taken 
by  the  sheriff  by  virtue  of  the  execution ;  and  if  any  person 
should  pretend  to  take  out  a  replevin,  the  court  would  commit 
him  for  a  contempt  of  their  jurisdiction  \{z)  and  where  goods 
are  id  ken  by  way  of  levy,  as  for  a  penalty  on  a  conviction  under 
ft  statute,  it  is  generally  in  the  nature  of  an  execution,  and  un- 
less replevin  be  granted  by  the  statute,  this  action  will  not  He, 
the  conviction  being  conclusive,  and  its  legality  not  question- 
able in  replevin  ;(a)  but  whercf  a  special  inferior  jurisdiction  is 
given  to  justices,  dec.  and  they  exceed  it,  in  some  cases  reple- 
vin !ies.(6) 

*In  this  action  both  the  plaintiff  and  defendant  are  considered  *  \§\ 
as  actors,  the  defendant  in  respect  of  his  having  made  the  dis- 
tress, (being  a  claim  of  right,  and  the  avowry  in  the  nature  of 
a  declaration, )(c)  and  the  plaintiff  in  respect  of  bis  action ;  en 
which  ground  principally  the  distinctions  between  the  pleadings 
in  this  action  and  in  that  of  trespass  dcpend.(r/) 
'  The  declaration  in  this  action,  which  is  local,  requires  cer- 
tainty in  the  description  of  the  place  where  the  distress  was 
taken  ;(<•)  and  the  goods  also  must  be  described  with  certainty, 
though  the  same  strictness  does  not  prevail  as  formerly .(/) 
'Where  the  distress  was  taken  for  rent,  a  general  avowry  is 
given  by  statute  ;(g)  but  in  avowries  for  distresses,  taken  da- 
magefeasarit)  more  certainty  is  necessary  tfian  in  a  justification 
in  trespass,  as  the  defendant  cannot,  in  the  former,  rely  on 
mere  possession  of  the  locus  in  quo,  but  must  state  his  title.(A) 
The  plaintiff  cannot  plead  in  bar  de  injuria  generally,  but  must 


(w)  3  Wils.  442.     1  Salk.  205.    6  (J>)  Willes,  C72.  n.  b. 

East,  283.     2  Bt.  Rep.  1330.     1  Burr.  (c)  2  Wils.  260,  1.     t  Saund.  347. 

5S5.     Willes,  672.  b.  n.  7.     Willes,  221. 

( r)  6  T.   R.   522.       Hardr.    478.  (</)  1  Saund.  347.  c.  n.  3. 

Com.  Dig.  Pleader,  K.  26.     Willes,  (e)  See  the  precedents,  port,  vol. 

072.  n.  b.  2.  3f>4.  n.  e. 

'  )  Cro.  Jac.  50.  (/)  2  Saund.  74  b. 

)  Gilb.  Repl.  161.     Willes,  672.  ($0   It  Gc0-  Il«  c-  l&-  8-  **•     * 

>.     2  Lutv.  1.191.    3  Lev.  2Ui.    2  Saund.  284.  c.  n.  3. 

-aw.  U84.  (A)  2  B.  fc  P.  359.     1  Saund.  347- 

(«)     Com.    Dig.    Aetion,  M.    6.  n.  3. 
Willes,  673.  n.  b.    2  New  Rep.  399. 
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HI.  Replevin,  take  issue  upon  some  particular  allegation  in  the  avowry.(/) 
The  statute  of  Anne(k)  provides  that  the  plaintiff  in  replevins 
in  any  court  of  record,  may,  with  leave  of  the  court,  plead  se-» 
veral  pleas  in  bar,  which  frequently  renders  thi*  action  prefer- 
able  to  trespass  or  any  other  action  in  which  the  plaintiff  can 

*  J62  have  but  one  replication  *to  each  plea.  The  other  particulars 
of  the  pleadings  in  this  action  will  be  stated  hereafter.  The 
judgment  for  the  plaintiff  is,  that  he  recover  his  damages  on 
occasion  of  the  taking  and  unjustly  detaining  the  cattle,  &c. 
together  with  full  costs  of  suit,  to  which  the  plaintiff  is  entitled, 
though  he  recover  less  than  40*.  damages,  unless  the  jud&e 
certify,  under  the  43  Eliz.  c.  $.  The  judgment  for  the  avow- 
ant, or  person  making  cognisance,  varies  in  different  cases  ;  it 
may  be  at  common  law  pro  reform  habcndo>  or  founded  on  the 
statutes  Peru  VIII.  or  Car,  JI.(z) 


IV.  TRESPASS. 

JtY.  Tretpas*.  The  term  tresfiase,  in  its  most  extensive  signification  in- 
cludes every  description  of  v/rong^ia)  on  which  account  an  ac* 
tion  on  the  case  has  been  usually  called  "  trespass  on  the  case ;" 
but  technically,  it  signifies  an  injury  committed  vi  et  arm&%  the 
meaning-  of  which  words  is  expressed  in  Co.  IM.(b)  The  action 
of  tresfl*88  only  lies  for  injuries  committed  with  force,  am}  ge- 
nerally only  for  sdch  as  are  immediate, (c)  Force  we  have 
♦  seen  may  be  either  actual  or  implied ;  and  the  distinctions 

between  immediate  and  consequential  injuries  have  already 
been  considered.^)  The  words  contra  fiacctn  should  uni- 
formly accompany  the  allegation  of  the  injury,  and  in  some 

*  J  63  cases  are  'material  to  the  foundation  of  the  action  ;  thus  an  ac- 
tion of  trespass  to  land  not  within  our  king's  dominions,  can- 
'  not  be  8ustained,(0  and  it  has  been  doubted  whether  trespass 
for  an  assault  committed  out  of  the  king's  dominions,  as  in 
prance,  can  be  supported ;(/)  though  as  the  fine,  in  strict- 


(0  1  B.  &  P.  76.  (b)  161.  b.     3  Bl.  Com.  118.  39S,  9. 

(fc)  4  Anne,  c.  16.  s.  4.  (c)  Ante,  122,  3,  4*  5. 

(*)  Sec  the  cases  In  1  Saund.  195.  (rf)  Id.  ibid, 

n.  3.     2  Saund.  286.  n.  5.  (e)  4  T.  R.  503.    2  Bl.  Rep.  1058. 

(a)  /East,  134.  5.    Co.  Lit  57.  a,  (/)  Cowp.  176.     2  BL  Rep.  10*8. 


OF  THE  FORM  OF  ACTION.  163 

ne&s  of  law  payable  to  the  king  for  the  violation  of  the  public  JP.  Trespass 
peace,  is  no  longer  regarded,^)  and  the  words  contra  fiacem 
are  not  traversable  ;{h)  it  should  seem  that  an  action  for  such 
injury  might  be  supported. 

This  action  cannot  be  sustained  where  the  wrong  complain- 
ed of  was  a  nonfeasance,  as  for  not  carrying  away  tithes,  &c.(«) 
or  where  the  matter  aflected  was  not  tangible,  and  consequently 
could  not  be  injured  by  force,  as  reputation,  health,  &c.(y)  or 
where  the  right  affected  is  incorporeal,  as  a  right  of  common,  or 
way,  &c.(£)  or  where  the  plaintiff's  interest  is  in  reversion,  and 
not  in  possession^/}  or  where  the  injury  was  not  immediate  but 
consequential.^)  We  will  consider  the  particular  applicabi- 
lity of  this  remedy  to  the  different  injuries  committed  by  force 
to  the  person,  personal  or  real  property ;  and  as  there  are  material 
distinctions  between  the  remedy  for  these  injuries  when  com- 
mitted, under  colour  of  suit  or  process,  and  when  not,  we  will 
♦consider  the  action  of  trespass  under  the  following  heads:  *   164 

HL  When  it  lies  for  injuries  not  committed  under  colour  of  * 
legal  proceeding,        .         .         .         pages  164  to  183 

1.  For  the  parties  own  act,     .         .       p,  164  to  180 
f  1.  Injuries  to  the  person,   .  p.  164  to  165 

i  j  ^2.  To  personal  property,    .   p.  165  to  173 

J  j  [_  3.  To  real  property,       .        p.  173  to  180 

2.  For  the  acts  of  others,  and  of  cattle,  &c. 

page*  181  to  183 

II.  When  trespass  lies  for  injuries  under  colour  of  legal  pro- 
ceedings,^)       -  pages  183  to  187 


/  FOR  1XJUR1ES  MOT  UsYDER  PROCESS. 


Trespass  is  the  only  remedy  for  a  menace  to  the  plaintiff,  at-  ist  i„juries 
tended  with  consequent  damage*(o)  and  for  an  illegal  assault,  to  the  Per" 
battery,  and  wounding,  or  imprisonment,  when  not  under  CO- 


te)  3  Bl.  Com.  118.  399.  (k)  Ibid. 

(A)  Com.  Dig.  Pleader.  3.  M.  a        (0  4  T.  489.    4T.  R.  9. 
Vin.  Abr.  Trespass,  Q.  a.  ,  (*)  Ante,  181.  125,  6. 

(/.)  Ante,  124*  (n)  3  T.  R.  185. 

O')  Ibi4.  (o)  3  Bi  Com.  120. 


i 


164  OF  THE  FORM  OF  ACTION. 

IV.  Ti-espass.  lour  of  process.(/i)  It  lies  also  whan  the  battery,  imprison- 
ment, •&<:.  were  in  the  first  instance  lawful,  but  the  party  by  an 
unnecessary  decree  of  violence  became  a  trespasser,  ab  initio  ;(gr) 
and  for  a  wrongful  imprisonment  after  the  process  is  determi- 
ned.(r)  So  it  lies  for  an  injury  to  the  relative  rights  occasioned 
by  force,  as  for  menacing  tenants,  servants,  Sec.  and  beating, 
wounding,  and  imprisoning  a  wife  or  servant^*)  whereby  the 
landlord,  master  or  servant,  hath  sustained  a  loss,  though  the 
injury,  the  loss  of  service*  8cc.  were  consequential,  and  not  im- 

*  165        mediate  ;  and  it  lies  for  *criminal  conversation,^)  seducing  away 

a  wife  u)  or  servant,^)  or  for  debauching  the  latter,(w)  force  be- 
ing implied,  and  the  wife  and  servant  being  considered  as  having 
no  power  to  consent ;  but  in  the  latter  instances,  unless  some 
other  trespass  has  been  committed,  as  an  illegal  entry  into  the 
plaintiff's  house,  which  it  may  be  advisable  to  join  in  the  same 
action,  it  seems  more  proper  to  declare  in  case.(x) 
2dlj\  To  per-  The  action  of  trespass  in  its  application  to  injuries  to  /*«•• 
•onal  proper  tf0 72a/ property,  may  be  considered  with  reference,  1st.  To  the 
nature  of  the  thing"  affected  ;  2dly.  The  plaintiff's  right  thereto ; 
3dly.  The  nature  of  the  injury  ;  and  4thly.  The  situation  in  which 
the  defendant  stood,  as  whether  tenant  in  common,  bailee,  &c, 

And^rtf,  as  to  the  nature  of  the  thing  affected :  trespass  lies 
for  taking  or  injuring  all  domicile  and  tame  animals,  as  dogs  and 
cats  ;(i/)  and  all  animals  usually  marketable,  as  parrots,  mon- 
keys, &c.  and  in  which  case  it  is  not  necessary  to  shew  in  the 
pleadings  that  they  have  been  reclaimed  ;(r)  but  in  the  case  of  a 
hawk,  pheasant,  hare,  rabbit,  fish,  or  other  animals  fcra  natura, 
and  not  generally  merchandisuble,  it  should  be  shewn  in  the 

*  166         pleadings  that  the  same  were  reclaimed  or  dead,  *or  at  least 


(p)  11  Mod.  180,  181.  (r)  2T.  R.  167,  8.     20  VSn.  Abr. 

(7)  Com.    Dig.    Trespass,    C.  2.     470.     6  East,  387.     Post,  vol.  2.  2fi5. 

Bac.  Abr.  Trespass,  B.  n.  r.  266. 

00  Cro.  Jac.  379.  (y)  1  Sauna".  84.  n.  2,  3.     F.  X.  B. 

(v)  9  Co.  113.     10  Co.  130.  86.     Br©.  Tresp.  pi.  407.     Hob.  383. 

(/)  7  Mod.  81.    2  Salk.   552.  6    Cro.  Eliz.  125.    Cro.   Jac.  262.    463. 

Kant,  387.  3  T.  R.  37,  8.    See  Toiler's   Law  of 

(it)  F.  N.  B.  89.     6  East,  387.  Executors,  1st  edit.  112.  where  the 

(v)   5  T.  R.  361.     7   Mod.   81.  2    particulars  of  personal  properly  are- 

Salk.  552.    20  V in.  Abr.  470.  stated.    Cora.  Dip.  Trespass,  A.  A 

(w)  Bac.  Ahr.  Trespass,  C.  1.  3        (z)  Cro.  Jac.  2G2. 
Wis.  562.  518,  510.    2  New  Rep.  476. 
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that  the  plaintiff  was  patented  of  them.(a)  So  it  lies  in  JV.  Tmspas*.  * 
some  instances  for  taking  animals  fere  natura,  and  not  reclaim- 
ed ;  as  if  a  hare  or  rabbit  be  killed  on  the  land  of  another,  he 
having  a  local  property  ratione  soil  in  such  hare  or  rabbit,  may 
support  trespass  for  taking  it,  though  the  wrongdoer  did  not 
enter  on  the  land  ;(6)  and  if  game  be  stalled  on  the  land  of  A, 
and  pursued  and  killed  on  the  land  of  B,  A  may  support  tres- 
pass for  taking  the  hare,  if  he  also  pursued  the  same,  for  by 
the  pursuit  he  prevented  an  abandonment  of  his  local  pro- 
perty  ;(c)  the  same  rules  obtain  in  the  case  of  fish.(rf)  In  ac- 
tions of  trespass  for  taking  or  killing  animals  fcra  nature  not 
reclaimed,  it  is  advisable  in  pleading  to  state  also  an  entry  on 
the  plaintiff's  land  ;(e)  and  it  is  said  that  trespass  for  killing 
rabbits  without  complaining  of  such  entiy  cannot  be  support- 
ed(/) 

Secondly,  with  respect  to  the  plaintiff's  interest  in  the  pro- 
perty affected,  he  must  at  the  time  when  the  injury  was  com- 
mitted, have  had  an  actual  or  a  constructive  posse  ssion,{g)  and 
also  a  general  or  qualified  property  therein,  which  may  be  ei- 
ther, 1st.  In  the  case  of  the  absolute  or  general  owner  entitled 
to  immediate  possession;  2dly.  The  qualified  "owner  cou-  *  *,.- 
pled  with  an  interest,  and  also  entitled  to  immediate  posses- 
sion ;(A)  3dly.  A  bailee  with  a  mere  naked  authority,  unaccom- 
panied with  any  interest  except  as  to  remuneration  for  trouble, 
Sec.  but  who  is  in  actual  possession  ;  or,  4thly.  Actual  posses- 
sion, though  without  the  consent  of  the  real  owner  and  even 
adverse. 

In  the  first  instance,  the  person  who  has  the  absolute  or  ge- 
neral property,  may  support  this  action,  although  he  has  never 


{a)   Bac.   Abr.  Trespass,  1.    Cro.  (d)  Cro.  Car.  554. 

J«c.  262.   1  Lil.  Raym.  251.  1  Ventr.  (e)  43  Kdw.  III.  p.  24.  2.    1  Ld. 

122.    Dyer,  306.  b.    Cio.  Car.  554.  Raym.   250.     11   Mod.   74.     2  Salk. 

Baa.   Abr.  Trespasa,  E.  1.  and  title  556.    Cro.  Car.  554.    F.  N.  B.  86,  87. 

Trover,  D.    Toller,  113.  M.  n.  a.  A. 

(6)  2  Salk.  556.     1  Ld.  Rayro.  251.  (/)  43  Edw.  111.  p.  24.  2.  F.  S.  B. 

Godb.  VZ3.    F.  N.  B.  87.     1  i  Mod.  87.  A.  c.    Cro.  Car.  55S,  4. 

74.  (s)  I  T-  R-  4S0-    *  T-  R-  *9°-    ^ 
(f)  GodU  123.    Salk.  556.  11  Mod.  T.  ft.  9. 

75.  Bac.  Abr.  Trespass,  E.     Tro-  (A)  Ante,  150,51.     1  B  &  P.  44- 
rcr,  1>.    Burn's  Jus.  tit  Game,  III.  7  T.  R.  9. 

vol.  2.  58*.  as  to  pigeons. 
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.IV.  Trespass,  had  the  actual  possession,  or  although  he  has  parted  with  hisf 
possession  to  a  carrier,  servant,  Sec.  giving  him  only  a  bare  au-4 
thority  to  carry  or  keep,  fccc.  not  coupled  with  an  interest  in  the 
thing,(/)  it  being  a  rule  of  law  that  the  general  property  of  per-^ 

sonal  chattels  firima  facie ',  draws  to  it  the  possession,^)  and 

• 

this  rule  holds  by  relation,  as  in  case  of  executors  and  adminis- 
trators,^, who  may  support  trespasg  for  an  injury  to  personal 
property  committed  after  the  death  of  the  testator,  or  intestate, 
and  before  probate  or  administration  ;(/)  so  may  a  legatee  after 
the  executor  has  assented  to  the  legacy,  for  a  trespass  commit- 
ted before  such  assent.(m)  But  if  the  general  owner  part  with 
his  possession,  and  the  bailee  have  a  right  to  use  the  thing,  the 
inference  of  possession  is  rebutted,  and  the  right  of  possession 
being  in  reversion,  the  general  owner  cannot  support  trespass, 
but  only  an  action  on  the  case,  for  an  injury  done  by  a  stranger 
*  168  while  the  ♦bailee's  right  continued.(n)  Nor  can  the  general 
owner  in  such  case  support  this  action  even  against  such  bailee 
for  a  mere  abuse,  though  if  a  bailee  destroy  the  thing,  trespass 
may  be  supported  if  the  injury  were  forcible. 

In  the  second  case  also,  that  of  the  bailee  who  has  an  autho- 
tity  coupled  with  an  interest,  trespass  may  perhaps  be  support- 
ed though  he  never  had  actual  possession,  for  any  injury  done 
during  his  interest  ;(o)  as  in  the  case  of  a  factor,  or  consignee 
of  goods,  in  which  he  has  an  interest  in  respect  of  his  commis- 
sion, Stc.(/0 

In  the  third  instance,  that  of  a  bailee,  &c.  with  a  mere  naked , 
authority,  coupled  only  with  an  interest  as  to  remuneration,  he 
may  also  support  this  action  for  any  injury  done  while  he  was  in 
the  actual  possession  of  the  thing,  as  a  carrier,  factor,  pawnee, 
a  sheriff,  Scc.(y)  but  it  is  otherwise  in  the  case  of  a  mere  ser- 
vant, (r) 


(*)7T.R.  12. 

(h)  2  Saund.  47.  a.  1>.  d.  2  Bulst. 
268.    7  T.  R.  9.     I  T.  R.  480. 

(/)  td.  ibid.  1  T.  R.  480.  Bac.  Abr, 
Executors,  H.  1.     2  Saund.  47.  k- 

{m)  Bro.  Abr.  Trcspnu,  pi.  25. 

(n)  4  T.  R.  489.  7T.R.  9.  3  Lev. 
4809. 


1  B.  &  P.  4*.  2 


(o)  Ante,  151*2. 
Saund.  47.  d. 

(f>)  7  T.  R.  359. 
H.  Bl.  81.  Bull. 
152. 

(q)  2  Saund.  47.  b. 
551. 

(r)  Owen,  52.     3  Init  108.     2  Bl 
Com.  396.    2  Saund.  47.  b.  c.  d. 


1  T.  R.  113.    1 

N.  P.  38.     Ante* 


1  Soil.  Abr. 
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An  instance  of  the  fourth  description  is  the  finder  of  any  ar-  W.  Trttpa**. 
ticle,  who  may  maintain  trespass  or  trover  against  any  person 
but  the  real  owner  ;(*)  and  even  a  person  having  an  illegal  pos- 
session, may  support  this  action  against  any  person  but  the  legal 
owner.U) 

.  Assignees  of  a  bankrupt,  though  they  have  a  constructive 
possession  from  the  time  of  the  act  of  *bankruptcy  cannot  sup-  *  169 
port  trespass  against  a  sheriff  or  any  other  officer  acting  in  obe- 
dience to  the  process  of  a  court  of  competent  jurisdiction,  for 
seizing  goods  after  a  secret  act  of  bankruptcy,  because  such 
officers  acting  bona  fide  ought  not  for  such  act  to  be  liable  as 
trespassers,  but  ought  to  be  sued  in  trover,  in  which  only  the 
real  value  of  the  goods  can  be  recovered. (w) 

As  to  the  third  point,  the  nature  of  the  injury,  it  may  be  ei- 
ther by  an  unlawful  taking  of  the  personal  chattel,  or  by  abusing 
it  whilst  in  the  possession  of  the  general  owner,  or  of  a  person 
having  a  special  property  in  it,  as  a  bailee. 

Trespass  is  a  concurrent  remedy  with  trover  for  most  illegal 
takings. {a)  %h\\s  even  in  the  case  of  a  distress  for  rent,  where 
there  has  been  an  illegal  taking,  as  for  distraining  when  no  rent 
was  due,  or  taking  implements  of  trade,  or  beasts  of  husbandly, 
when  there  was  sufficiency  of  other  property  ;(6)  or  a  horse 
while  his  rider  was  upon  him  ;(c)  or  if  a  distress  be  made,  the 
outer  door  being  shut,  or  if  the  party  expel  the  tenant,  trespass 
lies;(rf)  for  the  statute  1 1  Geo.  II.  c.  19.  which  enacts  that  a* 
party  distraining  for  rent  shall  not  be  a  trespasser  ab  inUio>(e) 
only  relates  to  irregularities  after  a  lawful  taking.^/") 

This  action  also  lies  though  there  has  been  no  wrongful  in- 
tent ;(g")  as  if  a  sheriff  by  mistake  *take  the  goods  of  a  wrong         -#   170 
person, (A)  except  in  the  case  of  a  levy  under  an  execution  after 


i 


(*)  2  {found.  47.  d.  (/;)  F.  X.  B.  88.    4  T.  R.  565.     t 

(/)  I  East,  244.    Oo.  Eliz.  819.     5  Bum  579. 

Co.  24.  (b).     Moore,  691,  8.    3  Wils.  (c)  6  T.  K.  138.    4  T.  R.  569. 

336.    2  Stra.  777.    1  Salk.   290.     8  (rf)  1  East,  1.59, 

Sa«nd.47.c.  (<■)  I  H.  1*1.  13. 

(«)  I  T.  R.  480.     1  Show.  12.     1  (/)  1  Esp.  N.  P.  382,  3. 

Lev.  173.    ^  C§0  Ante,  129.     3  Ley.  37. 

(a)  3  WiU.  336.  (A)  Ante,  130. 

Vol.  I.  [  16  ] 
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IV.  Trespto*.  a  secret  act  of  bankruptcy,  when  trover  only  can  be  supporte4.(A 
If  the  sheriff  or  a  stranger  illegally  take  the  goods  of  another  tfe 
execution,  and  sell  and  deliver  them  to  a  third  person,  trespass 
cannot  be  supported  against  the  latter,  because  they  came  to  hiflfc 
without  fault  on  his  part  ;(*)  but  if  a  second  trespasser  take  goods 
out  of  the  custody  of  the  first  trespasser,  the  owner  may  support 
trespass  against  such  second  taker,  his  act  not  being  excusa- 
ble.(/)  This  action  may  be  supported  against  a  bailee  who  hat  only 
a  bare  authority,  as  if  a  servant  take  goods  of  his  master  out  of  his 
shop  and  convert  them  ;(m)  but  not  against  a  bailee  coupled  with 
an  interest,  unlee  she  destroy  the  chattel  ;(n)  nor  against  a  joint- 
tenant  or  tenant  in  common  for  merely  taking  away  and  holding 
exclusively  the  property  from  his  co-tenant,(o)  because  each  has 

/   .        *        an  interest  in  the  whole  and  a  right  to  dispose  thereof  ;(/*)  buttf 
*4~  J  s*6*t+.  /fr     tjie  tnuig  DC  destroyed,  trespass  lics,(y)  and  case  may  be  support* 

ed  for  injuring  the  thing. (r)  A  bailee  of  a  chattel  for  a  certain 
time  coupled  with  an  interest,  may  support  this  action  against  the 
bailor  for  takingit  away  before  the  time,(V)  and  it  lies  though  after 

*  171  tne  Meg*1  taking  the  *goods  be  restored. (0  When  the  taking  is 
unlawful,  either  the  general  owner  or  the  bailee,  if  answerable 
over,  may  support  trespass,  but  a  recovery  by  one  is  a  bar  to  an 
action  by  the  other ;(«)  and  it  will  not  lie  for  a  refusal  to  deliver 
when  the  first  taking  was  lawful,  trover  or  detinue  being  in  such 
case  the  only  rcmedies.CtO 

So  trespass  lies  for  any  immediate  injury  to  personal  property 
occasioned  by  actual  or  implied  force,  though  the  wrongdoer 
might  not  take  away  or  dispose  of  the  chattel,  as  for  shooting 
or  beating  a  dog  or  other  live  animal,  or  for  hunting  or  chasing 


(0  1  T.  R.  480.  Ante,  130. 168,  9.  Lit  900.  a-     Coup!  217.    4  East,  121. 

(fc)  2  Ro(L  Abr.  556.  pi.  5a  Bra  (9)  Co.  Lit  200.  a.    Ante. 

Abr.  Trespass,  pi.  48.  (»•)  8  T.  R,  145.    1  Ld.  Raym.  737. 

(0  Sid.  438.  (*)  Godb.  173.     F.  N.  B,  86.  n.  a. 

(m)  1  Leon.  tf.    Cro.  Etfc.  781.    5  (/)  Ante,  155.  Bro.  Abr.  Trespass, 

Co.  13.  b.  pi  221.     2  Roll.  Abr.  5f»9.  pi.  3.  6. 

(n)  Ante,  154.  Post.  (w)  2Saund.  47.  e.     Bro.  Trespass, 

(o)  1   T.  R.  658.    Cowp.  430.    2  67.     2  Roll.  Abr.  569.  P.     Ante,  152, 

Saund.  47.  £.  (v)  Sir  T.  Raym.  472.  2Ventr.  170, 

(/>)  1  Lev.  29.    «  T.  R.  145.    Co.  %  Sauna.  47.  k. 


/ 
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•heap*  **•(*»)  or  for  mixing  water  with  wiac.(^)    But  it  is  IV.  Trttpan. 

mid  that  for  a  mere  battery  of  a  hone  not  accompanied  with 

special  damage*  no  action  can  be  appported.(y) 

It  ia .said  that  if  a  bailee  of  a  beast*  &c.  kill  it,  trespass  can' 

jtol  be  supported  but  only  case,  because  a  general  confidence 

*has  been  reposed  in  him  ;(z)  but  this  appears  to  be  erroneous, 

-for  though  the  act  may  not  render  the  party  a  trespasser  ab 
imtioy  yet  he  may  be  considered  as  a  trespasser  for  the  wrongful 
act  itself  K<0  >°  case/a)  or  autmprit  for  a  breach  of  the  im- 
plied contract  may  be  supported  j(c)  and  it  seems  clear  that  if 
a  *person  be  bailee,  though  coupled  with  a  beneficial  interest,  *  172 
as  of  sheep  to  feed, bis  land,  or  of  oxen  to  plough  it,(4)  and  he 
kill  or  destroy  them,  trespass  lies,  because  his  interest  therein 
is  thereby  determined,  the  same  as  when  a  tenant  at  will  cuts 
stawn  trees»(t)  So  one  joint-tenant  or  tenant  in  common  may 
support  trespass  against  his  co-tenant  when  the  chattel  is  de- 
stroyed, and  even  consider  the  defendant  as  guilty  of  entering 
the  dove-cote,  the  fishery,  fee.  and  taking  away  the  thing ;(/) 
but  if  the  thing  be  not  destroyed,  trespass  does  not  lie  against  a 
bailee  coupled  with  an  interest,  for  abusing  the  chattel,^)  be-* 

•  cause  an  interest  and  the  right  of  possession  still  continues  in 
the  bailee,  and  a  general  owner  has  no  immediate  right  of  pos- 
session at  the  time  the  injury  was  committed,  and  trespass  can- 
not be  supported  even  against  a  stranger  unless  theifc  be  an  im* 
mediate  right  of  possession^)  Trespass  will  not  lie  for  a  loss 
or  injury  occasioned  by  a  bailee's  negligence,  because  it  does 

4  not  lie  for  any  nartfca*ancc.(i) 

In  some  instances  trespass  may  also  be  supported  for  an  in- 

jury  committed  to  personal  property  whilst  in  the  lawful  adverse 


(w)  Barnes,  458.      3T.B,  37.  (c)  Gpo.  Eliz.  777.  7S4< 

Hob.  283.    S  BL  Com.  15S.  (J)  Co.  lit  67. a.    Cro.  Eliz.  784. 

(a?)  P.  N.  B.  88.  (t)  7  T.  R.    It.    Co.  lit   57.  a. 

£y)  SStm.  872.    Qumre,  Barnea,  Cro.  Bite.  784.    5  Co.  13.  b.    11  Co* 

452.  83.  a.    Dyer,  121.  b.  pi.  17. 

(t)    Bito.     Abr.  Trepan,   O.   1.  (/)  Co.  Ut.^200.  a,  b.    2  Samal 

Moore,  248.  47.  b.  g.    8  T.$.  146, 

(a)  Co.  Lit  '57.  a.    Cro.  Eli*.  777.  (s)  *  Saund.  47.  g. 

7S4.    5  Co.  13.  b.    Bro.  Trespass,  pL  (a)  1 T.  R.  9.    4  T.  R.  48?. 

995.    1  Leon.  87.    11  Co.  82.  a*-  (»)  5  Co.  13.  b.  14.  a.    Ante,  12*, 

<•)  Cs,  lit  57.  a.  ani. 
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r. 


IF.  Ti>espa*8.  possession  of  the  wrongdoer,  as  where  lie  has  been  -guilty  *tf 
an  abuse  which  renders  him  a  trespasser  ab  imtiopjk)  this 

*  1 73         luins  m  £eneral  whenever  tjie  person  who  "first  acted  with 

priety  under  an  authority  or  license  given  by  law  afterw 

Jf**  abuses  it,  in  which  case  the  taking  as  well  as  the  real  tortious 

act  may  be  stated  to  be  illegal,  as  in  the  Six  Carpenters'  Case^O 
or  for  cutting  nets  lawfully  taken  damage  feasant ,{m)  or  for 
working  a  horse,  &c.  distrained  ;(n)  but  in  the  case  of  a  <tis* 
tress  for  rent,  we  have  seen  that  in  general  a  party  cannot  be- 
come a  trespasser  ab  initio  >  by  an  irregularity  when  the  caption 
was  lawful. 
dttiy.  To  real       Trespass  is  also  the  proper  remedy  to  recover  damages  far 
proper  y.         ^  illegal  entry  upon,  or  an  immediate  injury  to,  real property 
corporeal  in  the  possession  of  the  plaintiff {o)     This  remedy  m 
its  application  to  injuries  to  real  property,  may  be  considered 
with  reference,  1st.  To  the  nature  of  the  property  affected  ; 
Silly.  To  the  plaintiff's  right  thereto  ;  and  3dly.   To  the  nature 
of  the  injury,  and  by  whom  committed. 

1st.  With  respect  to  the  nature  of  the  real  property  affected? 
it  must  in  general  be  something  .tangible  and  fixed,  as  a  house, 
a  room,  outhouse,  or  other  buildings,  or  land.  Trespass  may 
be  supported  for  an  injury  to  land,  though  not  fenced  from  the 
propeity  of  others,  and  by  the  owner, ef  the  soil,  fcc.  though 
it  be  a  hig foray,  or  a  public  bridge,  the  term  close  being  tech- 
nical, and  signifying  the  interest  in  the  soil,  and  not  merely  a 

*  174        close  or  inclosure  in  the  common  ^acceptation  of  that  term. (?) 

It  lies  however  temporary  the  plaintiff's  interest,  and  though  it 
be  merely  in  the  profits  of  the  soil,  as  vesturx  terra  or  her- 
bagii  pastur*y(r)  prima  tonsurans)  or  free  warren,  &c 40  if  it 
be  in  exclusion  of  others.  So  where  a  person  contracted  with 
the  owner  of  a  close  for  the  purchase  merely  of  a  growing 


(fr)  Bac.  Abr.  Trespass,  B.  where  (?)  Doc.  &  Stud.  JO.     7  East,  207. 

the  doctrine  of  a  party  becoming  a  2  Stra.  1004.      6  East,  154.      1  Burr, 

trespasser  ab  imtio  is  observed  upou.  133. 

(/)  8  Co.  146.  b.       fc  (r)  Co.  Lit.  4.  b.     5  East,  480.     6 

(m)Cro.  Car.  228.  East,  606.  609.    Dyer,  285. 1.  40.  Bro, 

(n)  Cro.  Jac.  147.     1  T.  R.  12.  Trespass,  pi.  279.  Moore,  302.  2  Roll. 

(o)    Burr.    1114.    1556.      5    East,  Abr.  552.  pi.  8.     Palm.  47.    5  T.  R. 

485.487.  Bac.  Abr.  Trespass,  C.  3.  As  535. 

to  immediate  and  consequential  injit*  (*)  7  East,  200. 

ties,  dee  ante,  125  to  128.  (0  2  Salk.  637. 
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oN>p  of  grass  there,  h  was  decided  that  the  purchaser  had  such  IF.  Trespass. 
an  exclusive  possession  of  the  close,  though  for  a  limited  pur- 
pose, that  lie  might  maintain  trespass  quare  clausum  /regit 
agprinst  any  person  entering  the  close,  and  taking  the  grass  even 
with  the  assent  of  the  owner ;(«)  so  it  lies  for  a  trespass  on  a 
portion  of  a  common  field  after  an  allotment,  authorising  the 
feeding  the  same  only  for  a  certain  time  ;Cw)  so  a  person  having 
an  exclusive  right  to  dig  turves  or  coals,  fccmay  support  tres- 
pass gttare  clausum  /regit  against  another  for  digging  and  taking 
away  turves,  &c.  therein,  though  others  had  common  of  pas- 
ture over  the  land  ;( x)  and  if  J  S  agree  with  the  owner  of  the 
soil,  to  plough  and  sow  it,  and  to  give  him  (the  owner)  half 
the  profits,  J  S  may  support  trespass  quare  clausum  /regie 
against  a  stranger,  for  treading  down  the  corn.(y)  But  unless 
the*  plaintiff  have  an  exclusive  *interest,  case  is  the  only  re-  *  175 
medy,  as  if  he  had  only  a  profit  a  firendre  as  a  right  of  com- 
mon of  pasture  or  common  of  piscary  ;(z)  and  because  the 
plaintiff  hath  not  the  exclusive  possession  of  a  pew,  trespass 
cannot  be  supported  even  against  a  stranger  for  entering  it  ;(c) 
but  the  parson  may  support  trespass  against  a  person  preach- 
ing rn  a  church  without  his  leave.(^) 

This  action  also  lies  for  an  injury  to  the  plaintiff's  land 
covered  with  water,  but  if  the  interest  be  merely  in  the  water, 
case  is  the  only  remedy  ;fc)  and  when  the  trespass  is  in  the 
plaintiff's  river,  pond,  &c.  it  is  to  be  described  as  an  entry  on 
the  plaintiff's  close  or  land  covered  with  water  i{d)  or  it  may 
be  for  a  pool,(*)  or  that  the  defendant  broke  and  entered  the 
several  fishery  of  the  plaintiff,  &c.  and'fished  therein  for  fish  ; 
but   it  is  disputed  whether  it  lies  for  fishing  in  a  free  fish- 


(«)  6  East,  602.  (o)  T.  R.  330. 

(w)  Cro.  Eliz.  421.    5  T.  It.  335.  (A)  12  Mod.  420.  433. 

(x)  3  Burr.  1825.  1560,   1,   2.     6  (c)  Yelv.  143. 

East,  606.  (r/)  Co.  Lit.  4.  b.     Yelv.  143. 

{tf)  Bull.  N.  P.  85.     4  Burr.  1827.  (e)  Yelv.  143.     OA  Lit.  5.  a.  b. 

Co.  Lit  4.  b.   But  see  Cro.  Eliz.  143.  (/)  2Salk.  6.37.    Co.  Lit.   126.  b. 

and  3  Leon.  213.  note  7  to  page  122.  a.      Co.  Lit.  4.  b. 

(2)  Cro.  Eliz.  421.      Burr.    1827.  F,  N.  Bl  88.  G.      2  Bl.  Com.  40.     Q 

Salic.  637.    Bro.  Trespass,  pi.  174.     2  H.  Bl.  182.    Cro.  Car.  554. 
Roll.  552.  n.  pi.  8.    Standing  place,  2 
East,  190. 
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Jr.  Tre*pas8.  field  after  the  allotment  to  the  plaintiff.(A)     If  the 

were  in  possession  of  the  lands,  Sec.  at  the  time  when  the  ia^ 
jury,  was  committed,  the  circumstance  of  his  having  quitted 
possession  before  the  commencement  of  the  action,  constitute*- 
no  objection. (i)  ; 

With  respect  to  the  nature  of  the  injury  to  real  firo/iertpr-w» 
have  seen  that  trespass  can  only  be  supported  when  the  injury* 
was  committed  with  force  actual  or  implied,  and  immediate.^ 
#..  j 79         It  *lies,  however  unintentional  the  trespass,  and  though  the  hat*. 
in  quo  were  uninclosed,  or  the  door  of  the  house  were  open*  if 
the  entry  were  not  for  a  justifiable  purpose  ;(*)  and  even  shooting 
at  and  killing  game  on  another's  land,  though  without  an  ac- 
tual entry,  is  in  law  an  entry  ;(£)  though  in   general  wheir 
the  injury  is  committed  off  the  plaintiff"  *s  land,  the  remedy 
must  be  case  ;(/)  and  a  mere  nonfeasance,  as  leaving  tithe  on 
land,  we  may  remember  is  not  sufficient  to  support  trespass. (*w) 
As  to  the  person  by  and  against  whom  this  action  may  be 
supported,  it  seems  that  actual  possession  is  necessary  to  sup- 
port the  action  ;  and  if  the  right  of  possession  be  in  reversion, 
it  clearly  cannot  be  sustained..    Trespass  lies  against  a  mere 
tenant  at  will  for  pulling  down  a  house,  or  cutting  trees  during 
the  tenancy  at  will,  the  interest  being  thereby  determined  ;(n) 
but  against  a  lessee  for  years,  trespass  for  cutting  down  trees 
does  not  lie,  and  case  in  the  nature  of  waste  is  the  only  remedy, 
unless  the  trees  were  excepted  in  the  lease  ;(o)  though  if  he 
afterwards  take  the  trees  away,  trespass  or  trover  lies;(/i>  and 
if  the  trees  be  excepted  in  the  lease,  and  he  cut  them  down, 
trespass  guare  claumm  fregit  lies  for  such  cutting.  (c/\ 
*   180  *The  proper  remedy  by  one  joint-ten.vnt  or  tenant  in  common 

against  the  other  who  commits  Avaste  to  the  land  or  other  pro- 


(/*)   Cro.    Eliz.  421.     5    East,  -ISO.  (m)  Ante,  124. 

483,  4Sfi,  487.  (ji)  Cm.  Eliz.  7S4.    5  Co.  1.3.  b.  11 

(/')  Rac.  Abr.  Trespass,  C.  3.  Co.  SI.  b.  82.  a.     Co.  Lit.  57.  a. 

(k)  Ante,  122.     As  to  these  iiiju-  (o)  Aleyn,  83.     1  Snuml.  322.  n.  5- 

ries  in  general,,  sec  Com.  Dig.  Jvca-  (ft)  Id.  ibid.     7  T.  It.  13.     4  Co.  6i. 

pass,  A.  2.     Bs.c.  Abr.  Trespass,  F.  Yin.  Abr.  Trespass,  S.  pi.  10.  and  tit. 

(0    Ante,    173.     Hue.   Abr.    Tres-  Trespass, 

pass,  F.    2  Holl.  Abr.  555.  I.  15.  (7)  Dm  Trespass,  pi   55.  I   $aun& 

(fc)  11  Mod.  74.  130.  322.  n.  5.     Bac.  A*br.  Trespass,  C   3 

(/)  2  Burr.  1114    11  Mod.  74.  130. 
<£ute,  126. 
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petty*  as  by  cutting  down  trees  unfit  to  be  cut  down,  is  an  ac-  JT.  Trespass. 
lion  ob  the  case  as  for  a  misfeasance  ;(r)  but  if  one  tenant  in  corn- 
Son  disturb  the  ether  in  possession,  trespass  quart  clau sum /re- 
git may  be  supported ;  as  if  two  be  tenants  in  common  of  a 
folding*  and  one  of  them  by  force  prevent  the  other  from  erect- 
ing hurdles,  &c.(«)  and  though  trespass  does  not  lie  against  a 
tenant  in  common  for  taking  the  whole  profits,  yet  if  he  drive 
out  of  the  land  any  of  the  cattle  of  the  other  tenant  in  common, 
or  hinder  him  from  entering  or  occupying  the  land,  an  action 
of  trespass  quare  clausum  f regit,  or  an  ejectment,  may  be  sup- 
ported.^) 

Though  .the  entry  were  lawful,  yet  by  a  subsequent  abuse  of 
an  authority  in  law  to  enter,  as  to  distrain,  &c.  (except  for  rent 
or  poor's  rates,)(u)  the  party  may  become  a  trespasser  ab  ini- 
tio ;po)  and  if  an  officer  neglect  to  remove  goods  attached  with- 
ina  reasonable  time  and  continue  in  possession,  his  entry  becomes 
a  trespass  ab  initio  ;{x)  so  in  the  case  of  a  distress  for  rent,  if 
the  party  remain  in  possession  more  than  five  days,(i/)  or  turn 
the  plaintiff's  family  out  of  possession  ;(z)  but  in  case  of  an 
authority  mfact  to  enter,  an  *ubuse  of  such  authority  will  not  '  *  181 
in  general  subject  the  party  to  this  action. (a) 

In  the  immediately  preceding  pages  we  have  considered 
when  this  actios  may  be  supported  against  a  party  for  his  own 
immediate  act ;  in  some  cases  it  may  be  supported  against  a 
person  for  the  acta  of  another ,  and  of  cattle,  &c.  Thus  a  party 
may  be  sued  in  respect  of  his  previous  consent  or  request  that 
the  trespass  may  be  done  :  as  if  A  command  or  request  B  to 
beat  C,  or  to  take  his  goods,  or  to  commit  a  trespass  on  his 
land,  and  B  do  it,  this  action  lies  as  well  against  A  as  against 
B  ;{b)  as  if  A  direct  the  sheriff  to  levy  particular  goods,  not  the 


0«)  8  T.  R.  14J.    Cora.   Dig.  Es-  (x)  2  Bl.  Rep.  1218. 

tate,  K.  8.  (#)  2  8tra.  717.     1  H.  Bl.  13. 

(»)  Co.  Lit.  200.  b.  (2)  I  East,  130. 

(*)  Co.  Lit  19(J.  b.     3  Wils.   119.  (a)  Lane,  90.    Bac.  Abr.  Trespass, 

12  Mod.  507.  B.     2  T.  R.  166. 

(u)  1  H.  Bl.  13.  (b)  Ante,  67,  68.    2  Bl  Rq>.  10J5. 

(w)  Bac.  Abr.  Trespass,  B.    Six  Salk.   409.      4  Inst.  317.     Bac.  Abr! 

Carpenters'  Case,  8  Co.  U6.     2  Bl.  Trespass,  G.  Com.  Dig.  tit.  Trespass, 

Rep.  1218.    Clayt.  44.  C.  1. 

Vol.  I.  [  17  T 
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IV.  Trcsptut.  property  of  the  defendant  in  the  action.(c)  It  inay  also  hemp- 
ported  against  a  person  not  being  an  infant  or  feme  cvverij  who 
aftervfards  aseent*  to  a  trespass  committed  for  his  use  or  bene* 
fit^d)  though  not  so  as  to  subject  him  for  a  forcible  entrust*) 
so  tor  taking  goods,  even  to  subject  the  party  assenting  for 
an  abuse  of  an  authority  in  law  as  a  trespasser  ab  initio  ;{/)  but 
without  such  consent,  trespass  does  not  in  general  lie ;  as  if 
A  command  his  servant  to  do  a  lawful  act,  as  to  distrain  the 
goods  of  By  and  he  wrongfully  take,  the  goods  of  Ci  A  is  not 
liable  ;($•)    the   liability   of  a  sheriff  being  an  exception  ;(*> 

*  182  and  the  mere  acceptance  of  goods  illegally  taken  by  •another, 
does  not  always  furnish  evidence  of  an  assent  ;  (i)  as  if  a  novnd- 
keeper  receive  goods  illegally  distrained  ;U:)  but  in  these  case*, 
if  the  party  after  demand  withhold  the  goods,  trover  may  be 
supported  against  him ;  and  as  we  have  already  seen,  unjess 
there  be  an  actual  consent  to  the  trespass  either  before  or  after 
it  was  committed,  even  a  master  is  not  liable  in  an  action  of 
trespass  lor  the  act  of  his  servant,  though  case  may  be  support- 
ed against  him  in  some  instances,  for  injuries  in  respect  of 
which  the  servant  is  liable  in  trespass. (J) 

We  have  already  partially  considered  the  liability  of  a  person 
for  the  acts  of  his  cat  tie. ^m)  In  those  cases  in  which  the  de- 
fendant is  not  liable  unless  he  had  notice  of  the  propensity  of 
his  cattle,  as  in  the  instance  ef  a  dog  biting  mankind,  sheep, 
£cc.  or  an  unruly  bull  doing  some  injury,  the  remedy  is  in  gene- 
ral by  action  on  the  case  :(*)  so  for  the  consequences  of  bring- 
ing an  unruly  horse  into  an  improper  place. Co)  But  if  the  ani- 
mal were  naturally  of  the  propensity  to  do  the  mischief  con- 
plained  of,  as  horses  and  cattle  to  trespass  on  land,  though  the 


(c)  2  RolL  553.  1.  5.  ia  (0  2  HolL  555, 1,  5a 

(</)  Anle,  67.   Co*  p.  478.   3  Wils.  (k)  Cow  p.  476. 

377.  (0  Ante,  13L  1  East,  10S.  *  N>. 

(r)  4  lost  317.    Co.  lit.  ISO.  b.  n.  553.  L  25. 

±  (m)  Ante,  69,  70. 

(/)  Lane,  9a  (»)  Id.  ibid.     Lnt^r.  90.     On.  Car. 

(<r)  3  Wiis.  312.  317.     1  East,  108.  25.     L*t  Kara.  60ft.  15  S3.     12  Ma*. 

Ante,  68,6?.  333.     Dyer,  25.  pi.  162. 

(*)  Ante,  67,  68.  (•)  \  entr.  :#5. 
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« 

owner  had  no  notice  in  fact  of  their  propensity,  the  remedy  is  IV.  Trespass. 
<respass.(/fc) 

Trespass  may  also  be  supported  for  an  injury  'committed  by        *   183 
animals Jfer*  nature  or  notoriously  ferocious,  and  which  have 
not  been  properly  confined. (W) 


//.  UWBER  COLOUR  OF  LEGAL  PROCEEDINGS. 

The  application  of  the  action  of  trespass  to  injuries  com- 
mitted under  colour  of  a  legal  proceeding,  may  be  considered 
under  the  seven  following  heads : 

First.  In  general,  no  action  whatever  can  be  supported  for 
any  act,  however  erroneous,  if  expressly  sanctioned  by  the  judg- 
ment or  direction  of  one  of  the  superior  courts  at  Westmin- 
ster, or  even  by  an  inferior  magistrate,  acting  within  the  scope 
of  his  jurisdiction. (or)  In  the  only  exception  to  this  rule,  that 
of  a  judgment  obtained  by  threats  or  undue  influence,  an  ac- 
tion of  trespass  against  the  person  guilty  of  such  conduct  ap- 
pears to  be  the  proper  remedy  ;(y)  and  when  in  inferior  courts 
the  error  in  the  proceeding  is  such  as  to  render  it  an  excess  of 
jurisdiction,  trespass  may  be  supported  for  any  thing  done  un- 
der such  proceeding  ;(r)  and  in  case  of  an  error  by  a  ministerial 
officer,  this  action  may  be  supported,  if  the  injury  complained 
of  was  committed  with  force  and  immedkte.fa) 

•Secondly.  When  the  court  has  no  jurisdiction  over  the  sub-         *   184 
ject  matter,  trespass  is  the  proper  form  of  action  against  all  the 
parties  for  any  act,  which,  independently  of  the  process,  would 
be  remediable  by  this  action,  or  by  trover,  if  goods  have  been 
taken  ;(6)  and  it  has  been  decided,  that  when  the  proceedings 


( p)  Ante,  69,  70.     2  Roll.  Abr.  (y)  1  T.  R.  538.     2  Bl.  Rep-  1055. 

568.  N.  1.  IS.    3  Bl.  Com.  211.    1  Ld.  (*)     I  East,  64.      Sir  W.  Jones, 

Raym.  608.    1583.    Bac.  Abr.  Tree-  17$.     Hob.  63.     8  Bulst.  64.     Rep. 

pass,  G.  2.  temp.  Harthv.  62  to  72.     1  Wils.  232. 

(w)  Ante,  70.    Ld.  Raym.  1583.    3  1  T.  R.  545. 

East,  595,  596.  (a)  1  Ld.  Raym.  471.    1  Saik.  395. 

(x)  7  T.  R.  634.  n.  a.    1  Wils.  232.  2  T.  R.  225. 

t  T.  R.  545.    9  Bl.  Rep.  985.  (*)  Hairir.  483. 


.  t 
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JV.  Tmspau.  in  the  court,  having  no  juriadicttou,  are  adopted  by  a  part? 
with  an  express  malicious  intent,  though  there  be  a  demand 
recoverable  elsewhere,  an  action  on  the  case  may  be  support- 
ed ;(c)  or  where  the  party  maliciously  and  unduly  issues  a  se- 
cond fieri  facias.(d)  Trespass  is  also  the  proper  remedy, 
where  an  inferior  court  has  jurisdiction  over  the  subject  mat- 
ter, but  is  bound  to  adopt  certain  forms  in  ita  proceedings, 
from  which  it  deviates,  and  whereby  the  proceedings  are  iwi- 
dered  coram  non  judice  ;(e)  but  it  lies  not  for  arresting  a  per- 
son privileged  either  fiersonally  or  locally,  but  case  it  the  only 
remedy.(/) 

Thirdly.  When  a  court  has  jurisdiction,  but  the  proceeding 
is  defective^  as  being  irregular  or  void,  trespass  against  the  at* 
torney  and  plaintiff  is  in  general  the  proper  form  of  action  &g) 
and  in  the  case  of  Morgw  and  Hughe^(k)  it  was  decided,  that 
an  action  on  the  case  could  not  be  sustained  against  a  magistrate 
*  185  for  issuing  an  irregular  warrant,  'though  maliciously  ;  and 
that  the  action  should  have  been  trespass  ;(i)  for  in  general  no 
action  can  be  supported  against  a  magistrate,  for  any  thing 
done  by  him  in  that  capacity  on  the  ground  of  malice  ;(/)  and 
if  there  be  an  irregularity,  that  must  be  treated  as  such,  in:  an 
action  of  trespass ;  but  with  regard  to  a  plaintiff  issuing  irre- 
gular process,  there  seems  no  reason  why  he  should  not  be  at 
liberty  to  support  an  action  on  the  case,  if  he  had  no  cause  of 
action,  and  proceeded  maliciously  as  well  as  without  founda- 
tion,^) for  it  would  be  allowing  him  to  take  advantage  of  his 
own  wrong,  to  suffer  him  to,  turn  the  plaintiff  round  on  such 
an  objection,  after  the  plaintiff  in  an  action  on  the  case  had 
proved  the  malicious  and  unfounded  conduct  of  the  defendant. 

Fourthly.  When  the  process  has  been  misa/i/itied,  as.  when  A 
or  his  goods  be  taken  upon  process  against  /?,  trespass  u»  in 


(r)  TO  Co.  76.  jl    2  Stra.  993.    Rep.  379.     2  Bulst  64.      1  Mod  209.    Sir 

temp.  Murdw.  62.  69.         1  Leon.    84.  W.  Jones,  171. 

89.     Hob.  63.     SWils.  345.      2  Wils.  (g )  3  Wils.  341.   368.  376.     2  Bl 

302.  306.     Sed  vide  2  T.  H.  225.  Rep.  845. 

((/)  Hob.  205,  206.  \.h)  2  T.  R.  225. 

{e}    Sir  W.  Jones,  171.      1  East,  (*)  See  also  2  Stra.  710. 

61.     Rep.  temp.    Hardw.  71.     Hob.  (j)  i  T.  R.  545.     I  Wils.  239. 

63.     2  Rulst.  64.  (k)    Sty.    378.      2  Wils.   302.  306. 


f  (/)   ,0  Co-  76-  b-      6  Co-  52-  «•    2  .  Hob.  205.  266. 

r  Bl.  Rep.  1190.      Doug.  646.    S  Wils. 


fi 
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•    general  the  only  remedy  ;(tf)  or  if  there  be  a  misnomer  in  the  If.  Tretpaa*. 
process,  though  it  be  executed  on  the  person  or  goods  of  the 
party  against  whom  it  was  in  fact  iasued.(m) 

fifthly^  When  the  process  of  a  court  has  been  abu$ed^n) 
trespass  against  the  sheriff  and  his  officer  committing  the  abuse 
is  the  proper  action,  *if  the  conduct  of  the  officer  was  in  the  *  1 86 
first  instance  illegal)  and  an  immediate  injury  to  the  body,  per- 
sonal or  real  property ;  as  if  the  officer  arrest  out  of  the  she- 
riff's baiiiwick,(o)  or  after  the  return  day  of  the  wrk,(/?)  or  if 
he  break  open  an  outer  door,  fcc.(?)  so  though  the  conduct  of 
the  officer  was  in  the  first  instance  lawful,  but  he  abused  his 
authority,  and  thereby  became  a  trespasser  at  initio  .*(r)  and  in 
some  cases,  though  the  abuse  be  merely  a  nonfeasance,  tres- 
pass is  the  proper  remedy,  as  if  a  sheriff  neglect  to  return  a 
bailable  latitat  ,($)  or  to  discharge  the  party  out  of  custody 
when  he  ought  to  do  so,  as  for  fees  not  due.(f)  These  rules 
also  hold  as  to  the  ministerial  officers  of  courts  of  inferior  ju- 
risdiction, who  abuse  the  trust  reposed  in  them.  However,  in 
general,  when  the  act  complained  of  consists  of  a  mere  nonfea- 
aance>  as  if  the  sheriff,  or  a  magistrate,  Sec.  improperly  refuse 
bail)  or  to  act,  when  they  should  do  so,  an  action  of  trespass  is  not 
the  proper  remedy,  but  case. (ti) 

Sixthly.  When  a  ministerial  officer  proceeds  without  vtar- 
rtmt,  on  the  information  of  another,  trespass,  and  not  case,  is 
■  ttoe  proper  form  of  action  against  the  informer,  if  the  informa- 
tion turn  oat  unfounded  ;(w)  and  when  an  officer  proceeds 
♦without  warrant  and  without  foundation,  upon  his  own  appre-  #  Jg7 
hension,  though  there  was  probable  cause,  trespass  is  the  pro- 
per form  of  action  against  him. Or) 

Seventhly.  But  no  person  who  acts  upon  a  regular  writ  or 
warrant  can  be  liable  to  this  action,  however  malicious  his  con- 


{l)    Wils.  S09.     2  Bl.  Rep.  833.     I  (*)  Com.  Dig.  tit.  Return,  F.  1. 

Bulht.  140.     Moor,  457.    Ilardr.  32-2.  (*)  I  Wils.  153. 

(ih)  6  T.  11.  234.     8  East,  328.  («)    Aute,   137.      3  B.  &  P.  551. 

(;/)  2  T.  R.  14S.  1  Leon.  323.    Cro.  Eliz.  196.    3  Wils. 

{o)  Sir  T.  Joues,  214.      2  Bl.  Rep.  342,  343. 

83 i.  (w)  6  T.  R.  3IG.     Doug.  359. 

(/>)  2  Esp.  Rep.  585.  (x)  1  Saik.  396.    1  Ld.  Raj  m.  454- 

(?)  Cowp.  1.    3  B.  k  P.  223.  2  Stra.  82fl. 

(r)  Bae.  Abr.  tit  Trespass,  B.    « 
Bl.  Rep.  1218. 
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IF.  Treapa**.  4«ct,  but  case  for  the  malicious  motive  aad  proceeding  is  the 
only  form  of  action.(y) 


PLeadingB,&<v  Xhe  declaration  in  this  action  contains  a  concise  statement  of 
the  injury  complained  of,  whether  to  the  person,  personal  or 
real  property,(z)  and  should  allege  that  such  injury  was  com- 
mitted vi  etarmis^a)  and  contra  fmcemXb)  The  general  issue 
is,  not  guilty  of  the  trespasses  as  alleged  by  the  plaintiff ;  and 
t  under  it  few  matters  of  defence  can  be  given  in  evidence,  and 

consequently  the  pleadings  in  this  action  require  much  attention. 
In  an  action  of  trespass  to  the  person,  or  to  real  property,  if 
the  damages  recovered  by  verdict  be  under  40*.  the  plaintiff 
will  in  general  recover  no  more  cotte  than  damages  ;(c)  but 
where  the  injury  is  to  a  personal  chattel,  it  is  otherwise. (d) 
The  verdict  and  judgment  are  for  damages  assessed  by  the  jury, 
and  for  the  costs. 


*    jgg  *f.  EJECTMEJTTf) 

V.  Ejectment.  This  action  lies  for  the  recovery  of  the  possession  of  real 
property,  in  which  the  lessor  of  the  plaintiff  has  the  legal  in- 
terest, and  a  possessory  right  not  barred  by  the  statute  of  limi- 
tation s.U)  Mere  nominal  damages  and  costs  are  recoverable 
in  this  action,  and  in  order  to  complete  the  remedy  for  damages, 
when  the  possession  has  been  long  detained,  an  action  of  tres- 
pass for  the  mesne  Jirojits  must  be  brought  after  the  recovery 
in   ejectment.     This    action  may  be  considered  with  refer- 


(t/)  Ante,  136.    3  T.  R.  185.    Boot  (rf)  Post,  vol.  2.  371.  o.  h. 

v.  Cooper,  I  T.  R.  535.  reported  also  (*)  See  the  History  of  this  action 

in  3  Esp.  Rep.  135.       3  B.  &  P.  '2-25.  in  3  B|.  Com.  302.    The  nature  of  U, 

GT.  U.  315.     Hal.  P.  C.  151.  3  Wils.   120.      2  Burr.  667,  8.     Sel- 

(r)  Seethe  precedents  post,  vol.  wyn,  N.  P.  616  to 674.       Run.  Ejcct- 

2.  367  to  393.  and  371.  n.  c.  ment. 

(o)  Post,  vol.  2.  S68.  n.  t.  (z)  7  T.  R.  47.  50.    2  Burr.  $68.    S 

(A)  Id.  ibid.  n.  x.  T.  R.  2. 

(c)  TidU's  Prac.  3d  edit  879,  880. . 
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ence,  frsty  to  the  nature  of  the  property  or  thing  to  be  re-  V,  Fjcctment. 
covered ;  secondly,  the  right  to  such  property  ;  and,  thirdly, 
to  the  nature  of  the  ouster  or  injury. 

This  action  is  in  general  only  sustainable  for  the  recovery  of  i»t.  For  what 
the  possession  of  property,  upon  which  an  entry  might  in  point  tie*.(t) 
of  fact  be  made,  and  of  which  the  sheriff  could  deliver  actual 
possession  i  therefore,  it  is  not  in  general  sustainable  for  the 
recovery  of  property  which  in  legal  consideration  is  not  tangi- 
ble, as  for  an  advovvson,  a  rent,  common  in  gross,  or  other  in- 
corporeal hereditament,  or  a  water-course,  &c.(a)  but  it  lies  for 
common  appendant  or  appurtenant,  if 'demanded  with  the  land         *    18U 
in  respect  of  which  it  is  claimed,  for  the  sheriff,  by  giving  pos- 
session of  the   land,  gives  possession  of  the  common  ;(6)  an 
ejectment  also  lies  for  lithe,  by  the  statute  of  32  Hen.  VIII.  c. 
7.  s.  7,(c)  it  is,  therefore,  necessary  to  describe  the  nature  of 
the  property  in  the  pleadings,  and  the  word  "  tenement"  is  too 
general  ;(</)  and  when  common  is  to  be  recovered,  it  must  be 
described  as  appendant  or  appurtenant  ;(r)  and  if  a  water-course 
be  sought  to  be  recovered,  it  must  be  described  as  land  cover- 
ed with  water.(y) 

With  respect  to  the  title,  a  party  having  a  right  of  entry,  2diy.  The  ti- 

tic  thereto. 

whether  his  title  be  in  fee-simple,  fee-tail,  in  copyhold,  or  for 
life,  or  years,  may  support  an  ejectment ;  but  the  right  of  pos- 
session must  be  of  some  duration,  and  exclusive,  and  therefore, 
an  ejectment  cannot  be  supported  for  a  standing  place,  Sec.  or 
where  a  party  has  merely  a  license  to  use  land,  &c.(g-) 
•  The  general  rule  governing  this  action  is,  that  the  plaintiff 
must  recover  upon  the  strength  of  his  own  title,  and  cannot  of 
course,  in  general,  found  his  claim  upon  the  insufficiency  of  the 


(t)    Fop  what  an  ejectment  lies,  (c)    3  Bl.  Com.  206.       Bull  N,  P. 

and  the  description,  see  Run.  Eject-  99.     2  Saund.  304.  n.  12. 

ment,    121  to  136.     Selwyn,    N.  P.  (d)  I  East,  441.    2  Stra.  891.  Post,. 

622  to  625.     Post,  vol.  2. 394,  395.  vol.  2.  394. 

(a)    3  Bl.  Com.  206.      Yelv.  143.  (e)  1  Stra.  54. 

Hun.  Ejectment,  121  to  136.  (/)  Yelv.  143.    Co.  lit.  4.  b. 

(6)  I  Stra.  54.  Hep.  temp.  Hardw.  (g)  Ante,  175.    2  East,  190 
Iff.    Bull.  N.  P.  99, 
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V.  Ejectment*  defendants  ;(h)  for  possession  gives  the  defendant  a  right  against 
every,  person  who  cannot  shew  a  sufficient  title,  and  the  party 
"who  would  change  the  possession  must  therefore  first  establish 

*  190         a  *lcgal  title ;(/)  in  which  case  an  equitable  title  would  be  no 

bar  to  the  plaintiff's  recovery  ;(y)  and  this  rule  prevails,  even 
if  a  stranger  who  has  no  colour  of  title  should  evict  a  person  who 
has  been  in  quiet  possession  short  of  twenty  years,  but  who  has 
not  a  strict  legal  title  \{k)  but  a  lessee  whose  tenancy  is  deter- 
mined, will  not  in  general  be  permitted  to  dispute  his  lessor's 
title. (/)  The  lessor  of  the  plaintiff  must  also  have  a  strict  legal 
right ;  and  a  mere  equitable  interest  is  not  sufficient  to  sup-  f 
port  this  action ;  and  the  doctrine  that  the  legal  estate  cannot 
be  set  up  at  law  by  a  trustee  against  his  cestui  que  trust,,  no 
longer  prevails  ;(m)  and  a  party  cannot  recover  in  ejectment 
on  an  equitable  title  ;(?*)  though  where  trustees  ought  to  con- 
vey  to  the  beneficial  owner,  it  will  be  left  to  the  jury  to  pre- 
sume-that they  have  conveyed  accordingly  ;  or  where  the  be- 
neficial occupation  of  an  estate  by  the  possessor,  under  an  equi- , 
table  title,  induces  a  probability  that  there  has  been  a  convey- 

*  1 91  ancc  *of  the  legal  estate  to  such  possessor  ;(o)  but  when  the  facts 

of  the  case  preclude  such  presumption,  the  party  having  only 
the  equitable  interest  cannot  prevail  in  a  court  of  luw.(/.») 

The  lessor  of  the  plaintiff  must  also  in  this  action  have  tha 
right  of  fiQsset;sio?i  at  the  time  of  the  demise  laid  in  the  decla- 


(/;)  5  T.  R.  110.  ii.  1.     East,  2-»A.  any   title  may  support  trespass,   i!etf- 

(/')  4  Rurr.   2-isr.      1    Ka>t,   'JVG.  uue  or  tro\er,  r^ainst  a  stranger  who 

Run.  Ejectment,  15.     5  T.  R.  110.  *2  bikes    away     the    property  :     see  2 

T.  R.  084.     7  T.  R.  <i7.  Saewd.  47.  c.      And   it    seems  better 

(/)  5  Ka4,  1  30.  poliey  to  protect  the  quiet  possession 

(A)  2  T.  H.  7i9.     1  East,  'Jifi.     2  of   land  against  any  person   hut  the 

East,  4G'J.     $ed  tpuere*  for  it  is  clear  real  owner,  than  to  encourage  a  strug- 

that  trespass  would   lie  in  such  case  %\v  lor  the  possession  by  a  party  hav- 

a^ainst  a  stranger,    1  East, '244.    and  in£  no  colour  of  title. 

according     to     Allan    v.    Kiviu^ton,  (/)  '2  Bl.  Rep.  V2jfJ.    Std  vide  4  T. 

H  Saund.   111.  priority   of  possesion  R.  0K3.     Peakc,  L.  E.  13. 

alone  £ives  a  good  title  to  the  lessor  of  (m)  5  Kast,  138. 

the  plaintiff  against  the  defendant  and  (/*)  7  T.  R.  3.  49.     8  T.  R.  12?.     8 

all  the  world,  except  the  person  who  East,  *2iH.  <2b.>.  • 

has  a  better  title.     In  the  case  of  per-  (o)  Id.  ibid. 

sonal  property  it  is  clear  that  a  per-  (/>)  Id.  ibid. 

con  having  possesion,  though  without 
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ration  $(y)  and  therefore,  the  doctrine  which  formerly  prevail-  V.  Ejectment. 
ed,  that  a  mortgagee  might  maintain  an  ejectment  to  get  into 
the  receipt  of  the  rents  and  profits,  without  givhw*  a  notice  to 
quit,  though  a  tenant  under  a  demise  anterior  to  the  mortgage 
be  in  possession,  is  now  exploded  ;(r)  and  a  remainderman, 
or  reversioner,  cannot  support  this  action  whilst  the  right  of 
possession  is  in  another ;  nor  can  it  be  sustained  where  the 
right  of  entry  of  him  who  is  entitled  to  the  estate  is  taken 
away,(«)  either  by  twenty  years'  adverse  possession^/)  or  by  a 
descent  from  a  person  who  made  the  ouster  to  his  heir,  in 
which  case,  if  the  disseisor  had  had  five  years'  quiet  posses- 
sion, a  writ  of  entry  must  be  resorted  to,(u)  or  by  a  disconti- 
nuance,^) in  which  case  the  remedy  for  the  issue  in  tail  is  a 
writ  of  formedon.(fp) 

'An  actual  entry  is  not  in  general  necessary  for  the  support 
of  this  action,  as  it  is  in  trespass,  but  to  avoid  a  fine  it  must  be 
made  \{x)  and  in  *many  cases  an  entry  is  advisable  ;  thus  an  *  192 
ejectment  may  be  brought  even  after  twenty  yearn*  adverse 
possession,  if  there  have  been  an  actual  entry  within  the  twen- 
ty years,  and  the  ejectment  be  brought  within  a  year  after  such 
entry  ;(y)  and  trespass  will  not  lie  for  mesne  profits,  which  ac- 
crued before  an  actual  entry  made  to  avoid  a  fine,  but  the  par- 
ty's remedy  for  the  anterior  profits  is  dnly  in  equity .(z) 

This  action  is  only  sustainable  for  what  in  fact,  or  in  point  3dly.  The  in- 
of  law,  amounted  to  an  ouster  or  dispossession  of  the  lessor  of  J,lf}' 
the  plaintiff  ;(a)  for  if  there  be  no  ouster,  or  the  defendant  be 
not  in  possession  at  the  time  of  the  bringing  of  the  action,  it 
will  fail  \(b)  and  in  such  case,  the  plaintiff  should  proceed  by 
action  of  trespass.  An  actual  ouster  may  be  by  driving  cattle 
out  of  the  land,  or  by  not  suffering  the  party  to  occupy  it ;  and 


(q)  8  T.  It.  2.  7  T.  R.  47.     2  East,        <t>)  Supra,  note  a.     Selwyn,  N.  P. 

257.     I  T.  R.  600.  652  to  657. 

(i)  Id.  ibid.    Run. Ejectment,  109.        (w)  1  Saund.  319. a.  261. n.  3.  Run. 

3  East,  4*9.  #  Ejectment,  42.      3    BL    Com.    206. 

(a)   3  Bl.  Com.  206.   17*1.     Run.  BuU.  N.  P.  99. 
Ejectment,  234.  242.  Bull.  N.  P.  99.        (.r)  1  Saund.  319.  b.  261.  b.  3. 
7  Kant,  319.  (y)  1  Saund.  319.  c. 

(f)  21  Jac.  I.  c  16.    7  East,  299.  (*)  7  T.  R.  727.     1  Saund.  319.  b. 

(?z)  3  Bl.  Com.  176.  206.      Run.        (a)  3  Bl.  Com.  199. 
Ejectment,  42.  supra,  note  s.  (A)  7  T.  R.  327.     1  B.  &  P.  573 

Vol.  I.  [  1?  1 


192  OF  THE  FORM  OF  ACTION. 

V.  Ejectment,  in  such  case,  even  one  tenant  in  common  may  support  an  action 
against  his  co-tenant,  but  in  general  the  mere  perception  of 
all  the  profits-  by  the  latter  will  not  amount  to  an  ouster. (c) 

The  requisites  of  the  declaration  in  this  action,  are  pointed  out 
in  the  second  volume.(tf)  The  count  or  counts  should  be  on 
the  demise  of  the  person  entitled  to  the  legal  estate,  and  U 
the  right  of  possession^  at  the  time  of  the  supposed  demise^) 
and  the  premises  must  be  described  with  certainty .(/) 

*   193  *If  the  defendant  appear,  he  must,  by  the  terms  of  the  con- 

sent rule,  plead  only  the  general  issue,  though  he  may  by  leave 
of  the  court  plead  to  the  jurisdiction,  (g)    The  damages  we 
have  seen  are  merely  nominal,  and  it  is  usual  to  remit  them, 
in  order  to  recover  a  real' compensation  in  an  action  of  trespass 
for  the  mesne  profits.     Full  costs  are  recoverable,  but  when 
.    the  judgment  is  against  the  casual  ejector  by  the  default  of  the 
party  in  possession,  the  only  mode  of  recovering  the*  costs  is 
by  the  action  of  trespass  for  the  mesne  profits,  which  much 
resembles  the  common  action  of  trespass,  and  the  particular 
properties  bf  which  are  stated  in  the  work  referred  to  in  the 
note.(A)     The  judgment  is,  that  the  plaintiff  do  recover  his 
term  (or  terms  according  to  the  number  of  demises  in  the  de* 
-claration)  of  and  in  the  tenements,  and  (unless  the  damages 
be  remitted,  as  is  most  usual)  the  damages  assessed  by  the 
jury  with  the  costs  of  increase. 


CONSEQUENCES  OF  MISTAKE  LY  FOQM  OF  ACTION. 
Coruequencea       We  have  already  seen  that  the  courts  consider  it  of  great  im- 

of  mistake  in   -  .  ° 

form  of  action,  portance  that  the  boundaries  between  the  different  actions 
should  be  preserved  ;(/)  and  the  consequences  of  a  mistake  in 

#•  194  the  *application  of  the  remedy  are  very  material.  When  the 
objection  to  the  form  of  the  action  appears  upon  the  face  of 
the  declaration,  it  may  be  taken  by  demurrer,  motion  in  arrest 


(c)  Run.  Ejectment,  191.    Co.  Lit  (?)  8  T.  R.  650.     1  Bl.  Rep.  897. 
199-  *>•  (A)  Run.  Ejectment,  438  to  446. 

(d)  Post,  vol.  2.  394.  et  seq.  Post,  vol.  2.  388,  389. 

(e)  7  T.  R.  47.    5  East,  132.  (i)  Ante,  86.    6  T.  R.  129. 
(/)  Post,  vol.  2.  394.  n.  e. 
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df  hudflrmentt  or  by  writ  of  error,  but  not  as  a  ground  of  non-  Cjnmguence* 

J      D  *  J  °  of  mUtnke  m 

suit,  and  the  defendant  will  not  be  entitled  to  costs,  when  the  form  of  action. 
judgment  is  arrested ;(»  bu^when  the  objection  does  not  appear 
upon  the  nice  of  the  pleadings,  it  must  be  taken  as  a  ground  of 
nonsuit,  and  the  defendant  will  not  be  entitled  to  costs  ;(*)  thus 
Where  the  plaintiff  in  an  action  on  the  case,  stated  that  the  de- 
fendant wilfully  droye  his  coach  and  horses  against  the  plain* 
tiff's  carriage,  the  court  arrested  the  judgment,  on  the  ground 
that  it  appeared  from  such  allegation  that  the  action  should 
have  been  trespass  and  not  case  ;(/)  and  where  it  appeared  upon 
the  face  of  tjie  declaration,  that  the  action  should  have  been 
brought  against  the  sheriff,  and  not  against  the  under-sheriff, 
after  verdict  upon  a  rule  to  shew  cause  why  a  nonsuit  should 
not  be  entered,  Lord  Mansfield  observed,  that  if  the  court  should 
order  a  nonsuit  to  be  entered,  the  plaintiff  must  pay  the  de- 
fendant his  costs ;  but  that  if  the  judgment  was  arrested,  each 
*  party  must  pay  his  own  costs ;  but  that  as  it  appeared  upon  the 
declaration  in  that  case,  that  the  defendant  might  have  demur* 
red,  and  thereby  have  avoided  the  costs  of  the  subsequent  pro* 
ceedings,  the  coujt  would  arrest  the  judgment,  *and  not  per-         *  195 
mit  a  nonsuit  to  be  entered  ;(*»)  but  where  the  action  was  in' 
assumpsit  for  money  had  and  received,  and  it  appeared  on  the 
trial,  that  the  plaintiff  should  have  declared  in  another  form  of 
action,  yet  as  the  objection  was  not  apparent  on  the  face  of  the 
declaration,  and  consequently  the  defendant  could  not  demur\  or  • 
avail  himself  of  it  otherwise  than  on  the  trial,  it  was  decided  that 
the  plaintiff  was  properly  nonsui ted. (») 

If  by  either  of  these  means  the  plaintiff  fail  in  his  action,  and 
judgment  be  given  against  him  for  that  reason,  and  not  upon  the 
merits,  he  is  at  liberty  to  commence  a  fresh  action,  and  the  de- 
fendant cannot  plead  in  bar  the  proceedings  in  the  first  ineffec- 
tual suit.(o)  Thus  if  the  plain  tiff  by  mistake  bring  trespass  in- 
stead of  trover,  and  judgment  be  given  against  him  on  that  ac- 
count, the  defendant  cannot  plead  it  in  bar  to  an  action  of  trover 


O)  l  B.  &  P.  476.    6  T.  R.  125.  (m)  Cowp.  407.    Bat  Me  Campb- 

Cowp.  407.  N.  P.  856. 

(fr)  Cowp.  407. 414.  (n)  Cowp.  414  to  419.     . 

(0  6  T.  H.  19:>.    8  T.  R.  188     1  (©)  S  Saupd   47.  1.  and  tee  3  WHt- 

Eaet,  109.  3W. 
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CMitcfjuftirrH   brought  afterwards  against  him  ;(/j)  and  if  the  plaintiff  misstate 


of  hunt  like    in 

form  ufuatutn. 
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his  cause  of  action,  and  the  defendant  demur,  the  plaintiff  is 
certainly  not  precluded  from  commencing  a  fresh  action,  and 
may  reply  to  a  plea  in  bar  of  the  judgment  on  demurrer,  that  the 
same  was  not  obtained  on  the  merits  ;(?)  but  if  the  defendant 
plead,  and  the  plaintiff  take  issue,  and  a  verdict  be  found  for 
the  defendant,  the  plaintiff  will  be  estopped  from  bringing  a 
fresh  action ;  or  if  he  demur  to  the  plea  in  bar,  and  such  plea 
bo,suflicient,  in  that  case  also,  no  second  action  can.  be  •com- 
menced ;(r)  but  if  the  plea  were  not  sufficient,  and  the  judg- 
ment against  the  plaintiff  was  on  the  defect  in  his  declaration, 
the  former  judgment  against  him  will  be"no  bar.(*) 


OF  JOLYDER  OF  ACTIONS* 


Of  Joinder  oj       \\  ncrc  the  plaintiff  has  two  causes  of  action,  which  may  be 

Actions.  .  i   ...  *  • 

joined  in  one  action,  he  ought  so  to  proceed  ;  and  if  he  bring 
two  actions,  the  court  will  compel  him  to  consolidate  them,  and 
to  pay  the  costs  of  the  application. (r)  It  is,  therefore,  mate- 
rial to  ascertain  when  several  demands  may  be  included  in  the 
same  action.  This  may  be  considered  with  reference  to,  first, 
the  joinder  of  different  forms  of  action  ;  secondly ,  of  different 
rights  of  action  ;  and  thirdly*  the  consequences  of  misjoinder. 
1st  Joinder  ^  nc  joinder  in  action  depends  on  the  form  of  the  action,  ra- 
oj  Mtl'v-tvnt  tftel.  than  on  the  subject  matter  of 'it ;  thus  in  an  action  atrainst 
u  currier,  it  the  plaintiff  declare  in  assumpsit  he  cannot  job  a 
count  in  trover,  as  he  may  if  he  declare  against  him  in  case, 
or  the  joinder  depends  on  the  form  of  the  action  \{u)  and  if  a 


•.  u»n 


> 


(fM  Id.  Ibid. 

UO  I  MvHlvOr.     Viu.  Abr.  Jiu!*- 
mem,  Q  4. 

(•■)    I    Mod.   AC     \in.  Abr.   tit. 
Jiu^mcttt.  t$.  4. 

v*>  t  Mtxl  -AC     Yin.  Abr.  Jiu!g- 
uu  '»i.  Q.  4.  jd.  .x 

•    rbo  h  «iuk*r  ^'wwral  iy— ^•-i.c  in 

*  * 

*  suit  h.-x*  *lrvad\  U\n  ct.uisiticn.tK 
A*  l»  jv^i'Ocr  of  action*  ia  jjvueral, 
*cc  *'  >*u:kU.  11.".  b  to  117.  c.    Titid's 


Prac.  3d   cdii.  10  to  IA.    Com.  Dig 
Action,   G.      Bac.   Abr.   Actions  m 
General,  C.     C  Ma.  Abr.  38.  lit.  Ac- 
tions, Joir.ricr,  U.  c.     Ciib    C  P.  5> 
6,7. 

(.')  *  T.  R    63?.     TuM's  Prat-  id 

-  C\iit.  35tV 

(  .)    Per   B ://«•,  J.    1  T.    R.    £T7 
And  s*e  the  jutfgr.ient  oiLcird  £i*v 
i^-9  jhy  Ch    J.   in  3  East,  70   xd 
aiuc,  135. 
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cause  of  action,  which  *ought  to  be  laid  in  assumpsit,  be  im-  Of  Joinder  &f 
properly  laid  in  case,  and  joined  with  a  count  in  trover,  no  ob- 
jection can  be  taken  with  effect  on  the  ground  of  misjoinder,  but 
only  the  particular  defective  count  should  be  demurred  to.(x»)  • 
The  result  of  the  authorities  is  stated  to  be,  that  when  the 
same  plea  may  be  pleaded,  and  the  same  judgment  given  on  ail 
the  counts  of  the  declaration,  or  when  the  counts  are  of  the 
same  nature,  and  the  same  judgment  is  to  be  given  on  them  all, 
though  the  pleas  be  different,  as  in  the  case  of  debt  upon  bond 
and  on  simple  contract,  they  may  be  joined. (w)  By  this  nile 
we  may  decide  in  general,  what  forms  of  action  may  be  joined 
in  the  same  declaration. 

In  actions  in  form  ex  contractu,  the  plaintiff  may  join  as  many 
different  counts  as  he  has  causes  of  action  in  assumpsit ;  so 
also  in  covenant,  debt,  account,  annuity,  or  scire  facias.(x) 
So  debt  on  bond  or  other  specialty,  may  be  joined  in  the  same 
action  with  debt  on  judgment,  or  on  simple  contract,  or  for  an 
amerciament ;  so  may  debt  and  detinue,  though  in  these  cases 
the  pleas  are  different,  and  in  the  latter  the  judgment  also  va- 
ries ;(y)  which  joinder  has  probably  been  allowed,  because  the 
practice  is  sanctioned  by  the  entries  in  the  Registrum  Bre- 
vium.(z)  But  where  the  defendant  would,  on  *bringing  error  #  198 
en  a  judgment  in  debt  founded  on  a  specialty,  be  compellable 
to  find  bail  in  error  in  pursuance  of  the  3  Jac.  I.  c.  8.  it  is  not 
advisable  to  join  a  count  in  debt  on  simple  contract,  the  judgment 
en  which  would  not  require  bail  in  error  ;(a)  so  several  counts 
may  be  joined  in  one  action  on  a  penal  statute,  for  different 
penalties  of  a  similar  nature^  as  for  several  acts  of  bribery.(d) 

So  in  actions  in  Jbr?n  ex  delicto,  several  trespasses  may  be 
joined  in  the  same  declaration,^)  and  several  causes  of  action 
in  case  may  be  joined  with  trover  ;(</)  thus  case  agamst  a  com- 
mon carrier,  or  for  immoderately  riding  a  horse,  or  for  dis- 
turbing the  plaintiff  in  his  right  of  common,  or  for  hindering 

■       ■  *    ■     ■  i  ■     .  i  ■     n  i  ■■  ii     — »««-  m    i  I.     . 

I 

(r)  6  East,  335,  6.  (r)  Gilb.  C.  P.  5,  6,  7.     Bac,  Abr. 

(w)  2   Satind.  117.  c.  1  T.  U.  27G,  Actions  in  General,  C. 

277.     Bac.  Abr.  Actions  in  General.  («)  2  Kast,  359.     Tidd's  Prac.  3d   | 

Com.  Dig.  Actions,  G.  edit.  1079. 

(jr)  Bac.  Abr.  Actions  in  General,  (6)  4  T.  R.  229.    3  T.  R.  103.     2 

C.     Com.  Dig.   Actions,  G.     2  Vin.  Vin.  Abr.  44.  pi.  49. 

Abr.  42.  45,46.  (c)  2  Sound.  117.  b.     8  Co.  87.  b. 

{if)  2  Sarnid.  117.  b,    I  Wils.  252.  2  Vin.  Mv   38.  kc. 

(rf)  Id.  ibid.     I  T.  R.  277. 
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Of  Joinder  of  ■  And  an  action  on  the  case,  cannot  be  supported  against  the 
husband  and  wife,  for  words  spoken  by  both.(w) 

The  assignees  of  Ay  a  bankrupt,  and  also  of  B>  a  bankrupt, 

/  under  separate  commissions,  cannot  recover  in  the  same  action, 

a  joint  debt  due  from  the  defendant  to  both  the  bankrupts,  and 
also  separate  debts  due  to '  each,  and  if  in  such  an  action,  the 
jury  have  assessed  the  damages  severally  on  the  separate 
counts,  the  court  will  arrest  the  judgment  on  those  counts, 
which  demand  the  debts  dye  to  each  bankrupt  separately  .(x) 
But  where  the  plaintiffs  sued  as  assignees  of  A  and  By  and  also 
as  assignee^  of  C,  for  a  joint  demand  *due*to  all  the  bankrupts} 
the  declaration  was  holden  good  on  a  motion  in  arrest  of  judg- 
ment.^) If  there  have  been  any  promise  to  the  assignees,  or 
cause  of  action  since  the  act  of  bankruptcy,  care  must  be  taken 
to  insert  some^jount  in  the  declaration  adapted  to  such  demand ; 
and  where  two  partners  became  bankrupts,  and  the  defendant 
between  the  two  acts  of  bankruptcy,  illegally  received  money, 
and  the  assigpees  of  the  two  partners,  in  their  action  to  recover 
it,  declared  only  for  money  had  and  received  to  the  use  of  the 
two  partners  before  they  became  bankrupts,  and  in  another 
count  for  money  had  and  received  to  the  use  of  the  plaintiffs 
as  assignees,  it  was  decided,  that  the  plaintiffs  could  not  re- 
cover, because  they  should  have  declared  in  one  count  for  mo* 
ney  had  and  received  to  the  use  of  the  partner  who  last  be- 
came bankrupt,  and  of  the  plaintiffs  as  assignees. (z) 

A  plaintiff  cannot  join  in  the  same  action  a  demand  as  executor^ 
with  another  in  his  own  right. (a)  The  contradiction  and  doubts 
in  the  different  cases  to  be  met  with  in  the  books  upon  this 
point  are  merely  in  the  application  of  the  rule.(6j  In  the  late 
case  of  Cowell  v.  Wattage)  it  was  decided,  that4 a  count  upon  a 
promise  to  the  plaintiff  as  administratrix*,  for  goods  sold  and 
delivered  by  her  as  such,  after  the  death  of  the  intestate,  may 
be  joined  with  a  count  upon  *an  account  stated  with  her  as  ad- 
viimstratriX)  because   the  d&mages   and  costs  when  recovered 


20: 


(™)   Bac.  Abr.  Actions  in  General, 
C.     2  Wils.  227. 
(.y)  3  T.  tt.  453. 
( ij)   3  T.  R.  779. 
(z)  3  B.  k  l\  m. 


(a)  I  T.  R.  4S9.  2  Saund.  117.  d. 
3  T.  R.  059.  4  T.  R.  277,  Bac.  Abr. 
Actions  in  General,  C. 

(A)  Sec  the  cases,  2  Saund.  117.  $> 
6  East,  405. 

(c)  6  East,  405. 
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would  be  assets,  and  Lord  EUenborough,  Ch.  J.  expressed  a  %££***? 
wish,  that  the  rule  laiB  down  in  Bull  v.  Palmer, (d)  had  been 
abided  by,  viz,  that  where  the  money  when  recovered,  would  be 
assets,  the  executor  may  declare  for  it  in  his  representative  cha- 
racter ;  and  Grote,  J.  observed,  that  the  best  tine  to  adopt  in 
determining,  whether  counts  may  be  joined)  is  to  consider, 
Whether  the  sum  when  recovered,  would  be  assets,  and  Lanv- 
rence,  J.  observed,  that  the  reason  why  promises  made  to  a 
plaintiff  in  his  own  right,  cannot  be  joined  with  promises  to 
him  in  his  representative  character,  is,  because  the  funds,  to 
which  the  money  and  costs  to  be  recovered,  are  to  be  applied, 
or  out  of  which  the  costs  are  to  be  paid,  are  different,  and  that 
it  appeared  to  him,  that  those  cases  in  which  the  rule  had  been 
laid  down,  that  counts  may  be  joined,  whenever  the  money  re- 
covered under  them  would  be  assets,  afford  the  best  guide. 
The  question  of  costs,  is  a  matter  of  very  different  considera* 
tion,  on  which  many  of  the  contrary  decisions  have  proceeded. 
The  reason  why  an  executor  suing  in  his  representative  cha- 
racter, shall  not  be  liable  to  costs  if  he  fail,  is,  because  he  is 
supposed  not  to  be  cognisant  of  the  contracts  made  by  his  tes- 
tator ;  but  as  he  must  be  cognisant  of  all  contracts  made  by 
himself  personally,  though  in  his  representative  character,  and 
as  he  might  declare  upon  *them  in*  his  own  right,  there  is  no  *  204 
reason  why  he  should  be  exempt  from  costs,  in  case  he  fail  in 
his  action,  and  he  Blancy  J.  said,  **  the  plain  and  intelligible 
"  line  is,  that  the  counts  may  be  joined  whenever  the  money 
"  when  recovered  would  be  assets."  It  is  therefore  clear,  that 
an  executor  or  administrator,  may  declare  as  such,  for  money 
paid  by  him  in  that  character,  and  may  join  such  count  with 
counts  on  promises  to  the  testator  or  intestate.C?)  So  money 
had  and  received  by  the  defendant,  to  the  use  of  the  plaintiff 
as  executor^/)  and  an  account  stated  with  him  as  executor, 
of  monies  due  and  owing  to  the  testator,^)  or  to  the  plaintiff 
as  executor, (h)  may  be  joined  with  counts  on  promises,  to  the 


(rf)  «  Lev.  165.  (^)  5  East,  150-     6  fijwt,  406.  403. 

(<;)  3  East,  104.  I  T.  K.  487. 

(y)     3T.R.  569.     2  Sauod.  £07,        (/*)    6  East,  406. 403.    ace.     1  Ld. 
208.  Raym.  437.     2  Saund.  117.  <L    semb-' 

cant. 

Vol.  T.  [  19  1 
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Of  Joinder  cf  testator  or  intestate.    And  where  the  plaintiff  declared  as  cxe- 
Acttfms.  cutor  upon  a  bill  of  exchange  indorsed  to  him  in  that  character, 

it  was  holden  sufficient^/)  though  in  another  case  it  was  de- 
cided, that  an  executor  cannot  join  a  count  upon  a  bond  given 
to  his  testator,  and  a  count  upon  a  bond  given  to  him  as  execu- 
tor, in  the  same  action. (j)  Where  six  years  have  elapsed 
since  the  death  of  the  testator,  or  intestate,  or  it  may  on  any 
other  account  be  material  for  the  plaintiff  to  avail  himself  of  a 
promise  or  acknowledgment  since  the  death,  counts  should  be 

*  205         introduced  in  the  declaration,  on  promises  to  the  executor  *iu 

that  character, (£)  for  otherwise,  such  promise  or  acknowledg- 
ment, cannoj  be  given  in  evidence.  (/)  In  every  count  stating 
debts  or  promises  to  the  executor  or  administrator  in  that  cha- 
racter, the  word  "as"  executor,  &c.  must  be  inserted  .{to) 

So  in  an  action  against  an  executor,  a  count  cannot  be  in- 
troduced, which  would  charge  him  personally,  for  the  judgment 
in  the  one  case,  would  be  de  bonis  testa  torts,  and  in  the  other, 
<ie  bonis  firofiriis  ;{n)  and  therefore  a  count  for  money  lent  to, 
or  had  and  received  by,  an  executor  as  such,  is  not  sustainable  ;(c) 
but  an  account,  stated  by  the  defendant  as  executor  or  admini- 
strator, .of  monies  due  from  the  testator  or  intestate  may  be 
joined  with  counts  upon  promises  by  the  testator  or  intestate] 
and  this  is  the  common  mode  of  declaring  against  executor* 
and  administrators,  to  save  the  statute  of  limitations  ;(/i)  and 
though  it  has  been  consul e red  that  a  count  upon  an  account 
stated  by  an  executor  as  such,  of  monies  due  and  owing  tram 
*  him  in  that  character,  cannot  be  joined  with  counts  on  promises 
by  the  testator,  on  the  ground  that  such  account  stated  makes 

*  206         tue  executor  personally  *liable,(y)  yet  it  is  submitted  that  such 


(0    1  T.  R.  487.    6  East,  410.  413.        (©)    2  Saund.117.  d.     4  T.  R.  347. 

52  Vm.  Abr.  48.  pi.  9.  1  H.  HI.  108. 

(j)  3.n  &  P.  7.     Sed  vide  1  T.  U.         (/»)  2  Saiind.  117.  e.     I  H.  BI.  IttL 

487.    6  E«»tt  405.  Forrest'*  Hep.  Exchequer,  98.  where 

(k)   Sec  the  form,  postf  vol.  2.  5G  an  actual  account  has  not  been  stated 

£$  In  58.  by     the      defendant    executor,    add 

(/)  3  East,  409.    Willi*,  29.  count*  as  post,  vol.  2.  61,  62. 
(/?/)     5  East,   150.      But  her  2  Lev.         (q)    1  H.  BI.   108.    114.     2  S*und. 

110.       2  Yin.  Abr.  47.  pi.  f>.  48.  pi.  9.  117.  d.      Tidd's  Prac.  3d  edit  12.     2 

2R.kP.  424.  B  fc  R  2*1. 
s                                                       (w)    2Saund.  117.  d.      Hob.  88.     % 
* y                                     ,         Lev.  228.     2  Vin.  45.  pi.  52.  47.  pi.  5. 
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an  account  would  *ot  make  the  executor  personally  liable,  and  Of  Mnder  *>f 
as  it  has  been  decided  that  an  account  stated  tmth  an  executor  *'  €  ons' 
of  monies  due  and  owing  to  kim  as  such,  may  be  joined  with 
counts  on  promises  to  the  testator,  it  is  presumed  that  this  ques- 
tion would  now  meet  with  a  different  decision,  (r)  Whenever 
an  executor,  &c.  is  sued  upon  -promises  by  him  in  that  cha- 
racter, the  words  "  a%  executor,0  Sec.  must  be  inserted  in  each 
cfttmt.(*) 

The  consequences  of  a  misjoinder  are  more  important  than  s<iiy.    Con  se- 
ttle circumstance  of  a  particular  count  being;  defective,  for  in  misjoinder. 
the  case  of  misjoinder,  however  perfect  the  counts  may  re- 
spectively be  in  themselves,  the  declaration  will  be  b*ri  on  a 
general  demurrer,  or  in  arrest  of  judgment,  or  upon  error  ;  0 
and  the  plaintiff  cannot,  if  the  declaration  be  demurred  to;  aid 
the  mistake  by  entering  a  nolle  prosequi  ^  m  as  to  prevent  the 
operation  of  the  demurrer,(a)  though  the  coutt  will  in  general 
give  the  plaintiff  leave  to  amend  by  striking  out' some  of  the 
counts  an  payment  of  costs.(v)     In  some  cases,  however,  a 
misjoinder  may  be  aided  by  intendment  after  verdict,(w)  *and         *  207 
by  taking  separate  damages,  or  by  entering  a  rrmittil  datnna, 
the  misjoinder  may  be  aided  ;Cr)  though  it  is  said,  that  if  <m- 
ffumfisit  and  trover  be  joined*  and  there  be  a  verdict  for  the  de- 
fendant on  the  count  in  trover,  that  does  not  cure  the  dfcclara- 
tion.(y) 


OF  THE  ElcECTIO.V  OF  ACTION'S. 


In  considering  the  application  of  each  particular  action,  we   of  Election  •/ 
have  seen  that  the  party  injured  frequently  has  an  election  of  Actions- 
several  remedies  for  the  same  injury .U)     As  the  due  exercise 


(r)   Forrest'*  Rep.  Exchequer,  98.  (y)  4  T.  R.  348. 

tittast,  405  tp4l3.  (w)  2  Lev.   110.    Com.   Dig.  Ac- 

(»)  2B.&P.  424.     Ante,  205.  tiou,  G.    2  Vin.  Abr.  47.  pi.  6. 

(0  2B.kP.  424.    4  T.  R.  347.     I  (x)  11  Mod.  196.     2  Vin.  Abr.  43. 

H.  Bl.  108.  pi.  9.     3  T.  R.  433. 

(n)  1  II.  Bl.  110,  HI.  113, 114.     4  (jy)  2  Saund.  117.  d.  sed  vid.  supra. 

T.  R.  3G0.    Tidtt's  Prae.  3d  cdil.630.  {z)  Com.  Dig.  Action,  M.    Sty.  4 

1  Saund.  907.  f .  Co.  Lit.  145.  ».    2  Bl.  Rep.  1112.       * 
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Of  Election  of  of  this  election  is  of  great  importance,  it  aoay  be  useful  con- 
ticuma.  cisely  to  state  ttte  principal  points  which  direct  the  choice  of 

several  remedies.  And  these  may  be  with  reference  to,  1  at. 
The  nature  of  the  plaintiff's  right  or  interest  in  the  matter  af- 
fected. 2dly.  The  security  of  bail,  and  the  process.  3dly. 
The  number  of  the  parties  to  the  action.  4thly.  The  number 
of  the  causes  of  action,  and  the  joinder  thereof  in  one  suit. 
5thly.  The  nature  of  the  defence,  and  whether  it  be  adwabk 
to  compel  the  defendant  to  plead  specially,  dthly.  The  venue 
or  place  of  trial.  7thly.  The  evidence  to  be  adduced  by  the 
*  208  plaintiff  or  defendant.  8thly.  The  'costs.  9thly.  The  judg- 
ment stod  execution.     And,  1  Othly.  Bail  in  error, 

1  st.  A  strict  legal  title  is  essential  to  the  support  of  some  re- 
medies, but  in   others  the   plaintiff's  bare  possession  of  the 
property  affected  is  sufficient.     Where  the  title  of  the  plaintiff 
may  be  doubtful,  it  is  in  general  advisable  to  adopt  the  latter 
description  of  remedy.     Thus  an  action  of  trespass  to  real  pro- 
perty, may  be  supported  against  a  stranger,  by  any  person  ia 
the  actual  possession,  though*  he  have  no  title,  but  in  eject- 
ment the  lessor  of  the  plaintiff  must  recover  on  the  strength 
of  his  own  legal  title  ;(<z)  and  therefore  where  the  title  of  the 
party  injured  is  doubtful,  the  action  should  be  trespass ;  and  as 
the  defendant  in  replevin  for  a  distress  taken  damage  feasant^ 
must  in  his  avowry  or  cognisance  state,  and  if  denied,  preve, 
a  title  to  the  locus  in  guo,  in  fee  or  tail,  in  himself,  or  some 
person  from  whom  he  derives  his  title,  an  action  of  trespass  is 
preferable  to  a  distress,  where  the  title  of  the  occupier,  of  the 
land  may  be  doubtful. (6)     On  the  other  hand,  where  the  party 
interested  can  clearly  establish  a  title  in  himself,  or  in  his  trus- 
tee, and  yet  it  may  be  doubtful,  in  which  particular  person  the 
legal  title  may  be  vested,  a  distress,  or  an  action  of  ejectment) 
where  there  has  been  an  ouster,  may  be  advisable,  because  in 
replevin  brought  for  the  distress,  there  may  be  several  avow- 
ries upon  different  titles,  and  in  ejectment  there  may  be  several 
CQunts  on  demises  by  different  parties. 
^^        #  20 1>  *2dly.  In  actions  in  form  ex  delicto,  as  in  case  and  tresfias^ 

the  defendant  cannot  be  arrested  without  a  special  order  of  the 


.    («)  1  East,  244.  246.  (*)    1  Sannd.  346.  e.  n.  2.    Willet, 
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court  or  a  judge,  and  it  is  not  usual  to  grant  such  order,  except  Of  Election  of 
where  there  has  been  an  outrageous  battery,  oi>  the  defendant  **ctton9- 
is  about  to  quit  the  kingdom  ;(c)  and,  therefore,  in  cases 
where  it  maybe  material  to  have  the  security  of  bail,  the  action 
should,  if  possible,  be  framed  either  in  trover  or  in  assumpsit 
for  money  had  and  received,  adding  such  other  special  counts 
as  may  be  advisable  under  the  circumstances  of  each  particular 
case.(tf)  Where  however  the  defendant  has  been  already 
arrested,  the  form  of  action  must  correspond  with  the  affidavit 
to  hold  to  bail  and  the  ac  etiam  part  of  the  latitat  or  other  pro- 
cess ;  for  otherwise*,  if  the  cause  of  action  exceed  40/.(<?)  the 
defendant  will  be  entitled  to  his  discharge  out  of  custody  on 
filing  common  bail.(/ )  But  this  will  be  the  only  consequence, 
for  the  court  will  not  on  this  account  set  aside  the  proceedings 
against  the  defendant  for  irregularity.  (#) 

3dly.  In  an  action  in  form  ex  contractu  we  have  seen  that  if  a 
person  who  ought  to  be  made  co-filaintiff  be  omitted,  it  is  a 
ground  of  nonsuit,(A)  except  in  the  case  of  persons  suing  in 
outer  droits  as  (Jo-executors  or  co-assignees  ;(i)  whereas  in  ac- 
tions in  form  e x  delicto,  the  non-joinder  of  a  party  who  *should  *  210 
hare  been  a  co-plaintiff,  can  only  be  pleaded  in  abatement  ;(j) 
and  consequently,  the  latter  form  of  action  is  in  many  instances 
preferable.  We  have  also  seen  that  the  joinder  of  too  many 
defendants  in  an  action  in  form  ex  contractu,  is  a  ground  of 
nonsuit,(£)  and  that  the  omission  of  a  person  who  ought  to  be 
made  a  defendant,  may  be 'pleaded  in  abatement ;(/)  but  that  in 
actions  in  form  ex  delicto,  the  omission  of  a  party  jointly  con- 
cerned in  committing  the  injury,  cannot  in  general  be  pleaded 
in  abatement,  and  that  when  the  offence  may  in  point  of  law 
have  been  committed  by  several,  the  joinder  of  too  many  de- 
fendants will  be  no  ground  of  objection  ;(m)  and,  therefore, 
where  it  may  be  doubtful  how  many  persons  should  be  made 
defendants,  it  is  advisable  to  declare  in  case,  Sec.  in  preference 


(c)  Tidd'sPracSdedit.  151.  (/*)  Ante,  7. 

(J)  3  East,  70.  (»)  Id.  ibid.  n.  g.     3  B.  &  P.  46  J. 

(e)  1  H.  Bl.  310.    2  Saund.  52.  a.  (j)  Ante,  53. 

(/)  7  T.  R.  80.     8  T,  R.  27.     5  T.  (k)  Ante,  31. 

It.  402.    2  East,  305.    1  H.  Bl.  310.  (0  Ante,  29. 

£f)  6  T.  R.  365.  (n»)  Ante,  75. 
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Of  Election  of  to  an  action  of  assum/isitXn)     So  a  distress  for  a  rent  charge  is 
Actions.  frequently  preferable  to  an  action,  because  in  the  latter,  all  the 

pernors  of  the  estate  charged  with  the  payment,  must  be  join- 
ed.(o) 

4thly.  Where  the  plaintiff  has  several  demands,  recoverable  • 
in  different  forms  of  action,  he  may  and  frequently  ought  to 
proceed  for  the  whole  in  one.(/>)  Thus  a  party  may  declare 
specially  against  a  bailee  for  neglect,  either  in  daaumflait  or  in 
case  ;  if  he  have  also  a  money  demand  against  the  bailee,  due 
*  211  on  s^mP^e  *contract,  he  should  declare  for  both  causes  of  ac- 
tion in  a8sum/islt ;  but  if  instead  of  the  money  demand,  he 
have  a  distinct  cause  of  action  in  trover,  the  declaration  should 
be  in  case,  in  order  to  avoid  the  expense  of  two  actions.(?)  So 
for  a  money  demand,  due  on  a  simple  contract,  the  plaintiff  in 
general  has  an  option  to  declare,  either  in  a**umfint  or  debt ; 
if  there  be  also  another  demand  of  an  unliquidated  nature, 
founded  on  a  simple  contract,  it  is  then  proper  to  declare  in 
assumfisit,  for  both  causes  of  action  ;  but  if  there  be  no  un- 
liquidated demand,  or  if  part  of  \he  demand  be  due  on  spe- 
cialty, debt  may  be  preferable. 

Sthly.  By  a  judicious  choice  of  the  remedy,  the  defendant 
may  be  frequently  precluded  from  availing  himself  of  a  de- 
fence, which  he  might  otherwise  establish.  Thus  in  assumfi- 
sit  against  a  person,  who  has  been  a  bankrupt,  for  money  had 
and  received  by  him  before  his  bankruptcy,  however  tortiously, 
his  certificate  would  be  a  sufficient  bar,  but  by  declaring  in 
trover,  he  will  be  deprived  of  such  defence.(r)  And  where 
goods  have  been  sold  by  a  person  in  contemplation  of  bankrupt- 
cy by  way  of  fraudulent  preference  to  a  creditor,  the  remedy 
by  the  assignees  should  be  trover,  and  not  assumpsit  as  for 
goods  sold  and  delivered,  because  in  the  latter  form  of  action, 
the  defendant  might  avail  himself  of  the  debt  from  the  bank* 
4  qjq  rupt,  as  a  set-off.  (*)  The  'election  of  the  form  of  action,  is 
also  frequently  material,  in  order  to  compel  the  defendant, 
either  to  take  issue  upon  some  particular  allegation  in  the  de- 


(«)  3  East,  62  to  70.  (q)  3  East,  70- 

(o)  Co.  Lit.  162.  b.      1  Saund.  282.  (r)  6  T.  R.  695.    A*te,  145. 

n.  I.  and  284.  n.  3.  and  4.  («)  4  T.  R.  211.     2  M.  BL  135. 

(/>)  2T.  K.  639.  Ante,  196. 
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claration,  instead  of  patting  the  plaintiff  to  prove  the  whole  of  of  Election  of 
his  case)  or  to  compel  the  defendant  to  plead  his  ground  of  de-  Jlctimt. 
fence  specially../)     Thus  in  covenant  for  rent,  the  defend- 
ant must  plead  to  some  particular  allegation  and  there  is  no 
general  issue,  but  in  debt  on  a  lease  he  may  plead  nil  debet, 
and  thereby  compel  the  plaintiff  to  prove  the  whole  of  his  de*  1 

claration.(u)  So  trespass  is  in  general  preferable  to  case,  lie- 
cause  in  the  latter,  under  the  general  issue,  the  defendant  may 
not  only  dispute  the  plaintiff's  statement  of  his  cause  of  action, 
but  may  give  in  evidence  most  matters  of  defence,  but  which 
he  must  plead  specially  in  trespass.Ci/) 

6thly.  In  some  cases,  there  may  be  two  or  more  actions  in 
effect  for  the  same  injury,  the  one  local,  and  the  other  tran- 
sitory. Thus  debt  for  rent,  by  the  assignee  or  devisee  of  the 
lessor,  against  the  lessee,  is  local,  and  must  be  laid  in  the 
county  where  the  estate  lies ;  (w)  but  in  covenant,  at  the  suit  of 
the  same  parties,  upon  an  express  covenant  for  the  payment 
of  rent,  Sec.  the  venue  is  transitory  ;(x)  and  consequently  the 
latter  form  of  action  should  be  adopted,  where  it  may  be  ad- 
visable to  try  the  cause  out  of  the  county  where  the  estate  is 
situate. 
*7thly.  The  evidence  must  also  be  attended  to  in  the  election  *  213 
of  actions  ;  thus  it  is  frequently  more  convenient  that  the  ac- 
tion should  be  trespass  than  case,  because  if  it  be  laid  in  trespass 
no  nice  points  can  arise  upon  the  evidence,  by  which  the  plaintiff 
may  be  turned  round  upon  the  form  of  the  action,  as  there  may 
in  many  instances,  if  case  be  brought. (y) 

8thly.  In  actions  in  form  ex  contractu,  the  plaintiff  is  in  ge- 
neral entitled  to  full  costs,  though  he  recover  less  than  40*. 
damages,  it  having  been  decided,  that  the  22  and  23  Car.  II.  c. 
9.  does  not  extend  to  actions  of  assum/nit,  debt,  detinue,  or  co- 
venants,(z)  fand  therefore,  it  is  not  in  general  material,  so  far 
as  respects  the  costs,  which  of  these  forms  of  actions  be  adopt- 
ed.    But  in  tre»fiat*  for  injuries  to  the  person,  or  to  real  pro-  * 


*  m< 


(/)  Ante,  145.  (x)  Id.  ibid, 

(u)  Ld.  Kaym.  1500.  (y)  3  Eatt,  600. 

(v)  Ante,  145,  14S.  (z)  Tidd*»  Pr*e.  3d.  edit.  879,  S80. 

(w)   1  Sound.  838.  *4l.     Sir  W. 
Jonei,  53. 
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Of  Election  of  perty,  if  the  plaintiff  recover  less  than  40*.  damages,  he  is  not 
dctioruK  entitled  to  more  costs  than  damages,  and  therefore  for  such  in- 

juries, when  practicable,  it  is  frequently  advisable  to  declare  in 
case  or  trover,  in  which  full  costs  are  usually  recoverable. (a) 

9thly.  The  action  of  debt  is  in  general  preferable  to  assumfi~ 
sit,  or  covenant,  because  the  judgment  therein  by  nil  dint,  8cc. 
is  final,  and  execution  may  be  taken  out  immediately,  without 
the  expense  and  delay  of  a  writ  of  inquiry,  which  is  usually 
necessary  in  assumpsit  or  covenant  ;(6)  and  it  is  better  to  pro- 
*  214  Cced  in  debt,  on  *an  award,  than  on  the  arbitration  bond,  because 
in  case  of  judgment  by  default  on  the  latter,  a  writ  of  inquiry 
is  necessary,  under  the  8th  and  9th  William  III.  c.  2  .(c) 

lOthly.  In  an  action  of  debt  upon  a  money  bond,  or  for  rent, ' 
or  upon  any  specific  contract,  the  3  Jac.  I.  c.  8.  compels  a  de- 
fendant who  brings  error  upon  a  judgment  by  nil  dicit.  Sec.  to 
find  bail  in  error  ;(rf)  but  in  any  other  form  of  action,  as  cove- 
nant or  assumpsit,  no  bail  in  error  is  required,  unless  the  error 
be  brought  after  verdict ;  therefore .  debt  for  rent,  or  upon  a 
mortgage  deed,  See.  is  preferable  to  covenant  or  assumpsit. 

The  circumstance  of  a  party  having  elected  one  of  several 
remedies  by  action,  will  not  in  general  preclude  him  from 
abandoning  such  suit,  and  after  having  duly  discontinued  it,  he 
may  adopt  any  other  remedy.  But  in  the  case  of  a  distress,  if 
the  cattle  escape,  the  party  distraining  cannot  sue  for  the  rent, 
or  trespass,  unless  it  be  shewn  that  the  escape  was  wholly  with- 
out his  de fault. (e) 


(a)  6  T.  R.  1520,  130.   Tidd's  Pnic.  (d)  Tidd's  Prac.  3d    edit.  1075  to 

3d  edit  SSO.  1080. 

(*)  Ante,  107.  (<-)  1  Salk.  248.     1  Ld.  Raym.  710. 
(c)  Post,  vol.  2.  145.  u.  t. 
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CHAPTER  III. 

or  PLEADING   IV   GENERAL. (*) 

X  LEADING  is  the  statement  of  the  fact*  which  constitute 
the  plaintiff's  cause  of  action*  or  the  defendant's  ground  of  de- 
fence, in  a  logical  and  legal  form  ;  it  is  the  formal  mode  of  al- 
leging that  on  the  record,  which  would  be  the  support  or  the 
defence  of  the  party  .in  evidence. (a)  It  is,  as  observed  by  Mr. 
Justice  Buller^b)  one  of  the  first  principles  of  pleading,  that 
there  is  only  occasion  to  state  ,/acfa,  which  must  be  done  for  the 
purpose  of  informing  the  court,  whose  duty  it  is  to  declare  the 
law  arising  upon  those  facts,  and  of  apprising  the  opposite 
party  of  what  is  -meant  to  be  proved,  in  order  to  give  him  an 
opportunity  to  answer  or  traverse  it.  The  observations  of  Lord 
Chief  Justice  Be  Grey  on  the  structure  of  an  indictment,  are 
very  forcible,  and  equally  applicable  *to  the  pleadings  in  civil  #  216 
actions :  "  the  charge  must  contain  such  a  description  of  the 
u  crime,  that  the  defendant  may  know  what  crime  it  is  which 
«  he  is  called  upon  to  answer,  that  the  jury  may  appear  to  be 
u  warranted  in  their  conclusion  of  *  guilty,'  or  '  not  guilty/ 
"  upon  the  premises  delivered  to  them,  and  that  the  court  may 


(*)  I  forbear  in  this  practical  trca-  Doug.  278.  and  see  the  observation! 

tise  to  observe  upon  the  history   of  on  Com.  Dig.  Pleader,  A.    Bao.  Abr. 

pleading,  or  to  notice  the  many  ob-  Pleas  and  Pleading;,  and  the  judg- 

servations  in  the  books  upon  the  utili-  ment  of  Lord  Chief  Justice  De  Grey, 

ty  thereof;  they  are  to  be  found  in  in  Rex  v.  Home,  Cowp.  682.  683.  he. 

Mr.  Lawcs*  Treatise  on  Pleading,  1  as  to  the  genyal*  nature  and  object  of 

tP  33.  and  a  tract  entitled,  a  Sumina-  pleading, 

ry  of  Pleading,  t  to  7.  (*)  Doug.  159. 

(8)  Per  liutter,  J.  3  T.  R.  159.  0 

Vol..  I.  [  2Q  1 
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"  see  such  a  definite  crime,  that  they  may  apply  the  punkh- 
"  nient  which  the  law  prescribes.  The  certainty  essential  ft> 
"  the  charge,  consists  of  two  parts,  the  matter  to  be  charged, 
"  and  the  manner  of  charging  it."(c)  Hence  the  science  of 
special  pleading  may  be  considered  under  two  heads :  1st.  The 
facts  necessary  to  be  stated  ;  and  2dly.  The  form  of  the  state- 
ment ;  and  these,  together  with  some  general  rules  of  construc- 
tion, and  the  division  of  pleadings,  we  will  consider  in  the  pre- 
sent chapter. 


I.    The   fact* 
lutcenxary  to 
be  stated. 
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/.  THE  FACTS  NECESSARY  TO  BE  STATED. 

In  general,  whatever  circumstances  are  necessary  to  coosti* 
tute  the  cause  of  complaint,  or  the  ground  of  defence,  must  be 
stated  in  the  pleadings,  and  all  beyond  is  surplusage  ;(rf)  facts 
only  are  to  be  stated,  and  not  arguments  or  inferences,  ox  mat* 
ter  of  law.(f)  There  are  some  facts  of  such  a  public  or  gene- 
ral nature,  that  the  "courts  ex  officio  take  notice  of  them,  »d 
which  consequently  ought  not  to  be  stated  in  pleading;  and 
therefore,  it  is  advisable  to  consider  a  few  of  the  principal  rulea 
as  to  the  facts  of  which  the  courts  will  ex  officio  take  notice. 

The  courts  will  ex  officio  take  notice  when  the  King  came  to 

which    the    ■' 

court  Mill  ex  the  throne,(/)  and  of  the  King's  proclamations  ;(g)  and  conse- 

Uct^i^ud"0"  <luently'  tnose  fac*s  neecl  not  be  alleged  in  pleading;  but  pri^ 

not  be  stated,  vate  orders  of  council  are  not  considered  as  matters  of  law,  or  of 

such  public  nature,  as  to  render  it.  incumbent  on  the  judges  ex 

officio  to  take  notice  of  them. (A)     The  courts  are  also  hound  to 

take  notice  of  all  the  privileges  of  the  crown,  (i) 

The;  time  of  holding  every  Parliament,  and  the  prorogations 
and  sessions  thereof, (^)  and  also  where  any  parliament  sat  will 
be  taken  notice  of  judicially, U")  and  therefore,  neither  of  these 
fuels  should  be  stated  in  pleading,  and  if  either  be  misstated, 


int.    Facts  of 


TT" 


(c)  Cowp.  682,  683. 

(d)  Cowp.  6*3.     I H  Rayflft.  in. 

(e)  Cowp.  684.     5  East,  275.  .Com. 
Dig.  Pleader,  C.  78.  > 

(/)  #Ld.  Rayra.  794.  791. 
(5-)  1  Ld.  Rayra.  282. 


(A)  2  til.  Prac.  Reg.  303. 

(#)  Ld.  Rayra.  980.      ' 

O)  1  Ld.  Rayra.  343.  Plovd.  77. 
Moore,  551.  1  Lev.  296.  Scd  tWc 
2  Mod.  240.    Bac.  Abr.  Statute,  U  5- 

(£)  1  Ld.  Ray  111.  210.  3*3. 
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eve*  in  pleading  ft  private  act,  not  before  the  court,  the  pleading  1  ?"*  M'* 

ffece  *aru    to 

%M1  be  defective  on  demurrer)  or  in  the  case  of  a  private  act,  on  be  mud. 

the  plea  of  mU  tUl  record,  or  any  other  plea,  putting  in  issue  the 

whole  of  the  facts  stated  in  the  declaration ;(/)  but  the  mistake 

may  be  aided  by  verdict.(m)    The  courts  will  also  take  judicial 

notice  of  the  course  of  •proceedings,  in  either  house  of  parlia-  218 

tttem,(«)  but  not  of  the  journals  of  either  houae,(o)  which  must 

be  stated  in  pleading  and  proved  in  evidence.^) 

Public  ntatutea,  and  the  facts  which  they  ascertain,  must  be 
noticed  by  the  courts,  without  their  being  stated  in  pleading,^) 
and  it  is  only  necessary  to  slate  facts,  which  will  appear  to  the 
court  to  be  affected  by  the  statute^r)  concluding  in  general  with 
an  express  reference  to  the  statute,  as  by  the  words  "  contrary  to 
"  the  form  of  the  statute,"  8cc.  ancUn  the  case  of  a  public  statute, 
it  is  not  advisable  to  recite  any  part  of  it,  for  a  misrecital,  with  a 
conclusion,  "contrary  to  the  form  of  the*  statute  aforesaid" 
would  be  fatal.(«)  Where  a  statute  has  been  recently  made,  it 
is  said  to  be  necessary  to  allege  that  the  facts  took  place  after 
the  passing  of  the  act(')  The  court*  will  not  ex  officio  take  no- 
tice of  private  act*  of  parliament,  and  consequently  such  parts 
of  them  as  may  be  material  to  the  action  or  defence,  must  be 
stated  in  pleading ;(«)  and  a  misrecital  of  a  private  act,  can  only 
be  taken  advantage  of  by  plea  ofnul  tiel  record,  or  in  assumpsit, 
under  the  general  *issue,(v)  though  we  have  seen,  that  if  the  *  219 
time  or  place  of  holding  the  parliament  be  misstated,  it  is  a 
ground  of  demurrer.(w) 

The  courts  are  also  bound  to  take  notice  of  all  Common 
Lav>  Right*,  and  Duties,  and  of  General  Cuttoms,  and  conse- 
quently these  ought  not  to  be  stated  in  pleading.(x)     Thus  if 


(0  Id.  ibid.    Cowp.  474.  T.  H.  776.    Bac.  Abr.  Statute,  L.  5. 

(m)  2  Mod.  240.  (0  I  Sauiul.  309.  n.  5. 

(»)  I  Saund.  131.    Burr.  811.  («)  I  131.  Com.  86.    Ld.  Raym.  381, 

(o)  1  Ld.  Rayra.  15.  382.    Doug.  97.     Moore,  551.    1  Ler. 

(/>)  Cowp.  17.     Doug.  569.  290.     Bao.  Abr.  Statutes,  L. 

(q)  1  Bl.  Com.  Dig.  85,  86.     Doug.  (t>)  Bac.  Abr.  Statutes,  L5.  '  Ld. 

97.  n.  12.    Bac.  Abr.  tit  Statute,  L.  Ray m.  381.    Cowp.  474. 

2  Wils.  376.  (w)  Ante,  217.     Cowp.  474. 

(r)!T.  R.  145.    Com.  Dig.  Plead-  (or)  Doug.    150.      Ld.  Rayra.   175. 

er,C.76.    Lane,  71.  1542.  Carth.  83.  369.     Co.  Lit.  89. 

(a)  Ld.  Raym.   382.     Doug.  07.  S    n.  7. 
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necessary 
At  $tuted. 


to 


i  The  facts  in  a  return  to  a  mandamus  to  restore  a  burgess  of  a  corpora- 
tion, it  be  stated  that  the  party  was  removed  by  the  corporate 
body  at  large,  it  is  unnecessary  to  aver,  thai;  the  power  of  remo- 
val is  vested  in  them,  because  the  courts  will  take  notice  ex  qff+rioj 
that  by  intendment  of  law,  such  power  exists  in  the  body  at  large, 
unless  it  be  made  appear,  that  it  was  vested  by  charter,  or  other* 
wise,  in  a  select  part  *of  the  corporation  ;(y)  and  it  has  been 
well  observed,  that  in  an  action  against  a  common  carrier  or 
innkeeper  for  the  loss  of  goods,  &c.  which  is  a  liability  founded 
on  the  common  law  or  custom  of  the  realm  %  it  is  not  oaly  un- 
necessary, but  improper,  to  recite  such  custom,  because  it  tends 
to  confound  the  distinction  between   special  customs,  which 
ought  to  be  pleaded,  and  the  general  customs  of  the  realm,  of 
which  the  courts  are  bound,  to  take  notice,  without  pleading ^z) 
So  it  is  not  only  unnecessary,  but  improper,  in  a  declaration  on 
a  bill  of  *exchangc»  to  set  out  the  custom  of  merchants,  be- 
cause it  is  part  of  the  law  of  the  land. (a) 

So  the  courts  will  ex  officio  notice  the  Ecclesiastical^b)  Ci- 
vil, and  Marine  Law8,(c)  without  any  statement  of  them  in 
pleading  ;  and  if  there  be  any  misstatement  of  such  laws,  or  of 
facts  affected  by  them,  the  pleading  will  be  held  insufficient  :(4) 
thus  where  an  administrator  durante  minore  state,  in  his  deck- 
ration  averred  that  the  infant  was  within  the  age  of  twenty-one 
years,  the  declaration  was  holden  bad,  because  the  court  would 
take  notice  that  by  the  ecclesiastical  law,  such  administration 
ceased  at  the  age  of  seventeen,  and  perhaps  the  executor  was 
of  the  age  of  eighteen,  though  not  twenty -one,  as  alleged  in  the 
declaration.(f) 

Such  of  the  Customs  of  Gavelkind  and  Borough  English,  as 
are  of  the  essence  of  the  tenure,  as  the  course  of  descent,  need 
not  be  stated  specially  in  pleading,  nor  should  be  prescribed 
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(y)  Doug.  150.  1  B.  &  P.  100. 
Com.  Dig.  Pleader,  C.  78. 

(z)  Co.  Lit.  S9.  a.  u.  7. 

(a)  Ld.  Uayia.  175.  1542.  Carth. 
&3. 


1334.      Carth.  44C.      5    Mod.    395. 
Comb.  475.     12  Mod.  194. 

(c)  2  H.  Bl.  6?)6.  n.  a. 

(*/)  Supra,  note  b. 

(e)  Id.   ibid.      5  Co.  29.  a.     Lt. 


(b)   Bro.  Quure   Impedit,  pi.    12.     Ray  m.  338.  but  note,  this  was  betbrt 
March.  205.     I  lioll.  Abr.  526.    Cro.    the  statute  58  Geo.  III.  c.  87. 
Eliz.  602,    5  Co.  29.   Ld.  ttaym.  338.  i 
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'  for>  because  the  torn  mon  law  takes  notice  of  them,  and  it  is  suf-  *  Tke  f*ct* 

necesxaru     to 

ficient  to  state  in  the  pleading,  that  the  land  is  of  the  custom  of  bo  stated. 
gavelkind,  and  subject  thereto ;  but  in  regard  toother  customs* 
though  incident  to  these  tenures,  they  must  be  stated. (/) 
•And  the  courts  will  not  ex  officio  take  notice  of  any  fiarticu-        *  221 
iar  local  etutom*,(g)  nor  of  the  customs  of  London,  except 
where  they  have  been  certified  by  the  recorder,  to  either  of  the 
*  courts  of  record,(A)  without  which  there  must  be  either  a  plea 
or  an  affidavit  of  the  custom. (0  Thus  where  a  defendant  plead- 
ed, that  his  debt  was  attached  in  London  by  one  of  the  plain- 
tiff's  creditors,  it  was  decided,  that  the  court  could  not  take  no- 
tice of  the  custom  of  foreign  attachment,  because  it  was  not 
pleaded,  and  consequently,  that  the  plea  was  bad  ;  j)  but  on  a 
writ  of  error  from  the  inferior  court,  the  custom  will  be  no- 

» 

tked.(Ar)  Nor  will  the  courts  *ex  officio  take  notice  of  foreign 
4aw8>  or  of  the  laws  of  our  Plantation*)  and  consequently  they 
must  in  general  be  stated  in  pleading.(Z) 

The  courts  take  notice  of  the  days  of  the  .week,  Sec.  on  which 
particular  days  fall,  and  the  almanac  is  part  of  the  law  of  the 
land,  having  been  established  by  different  statutes,(m)  and  if 
there  be  a  misstatement  it  will  be  fetal  ;(n)  therefore,  where  a 
writ  of  inquiry  was  stated  in  pleading  to  have  been  executed  on 
the  1 5th  of  June,  which  was  a  Sunday,  the  proceeding  was  held 
^defective  ;(o)  and  where  the  defendant  justified  an  arrest  un-  *  222 
der  process,  from  an  inferior  court,  which  he  stated  to  be  held 
every  Friday,  and  the  process  appeared  by  the  pleadings  to 
have  been  dated  the  7th  of  August,  which  was  Saturday,  upon 
demurrer  it  was  held  bad.(  fi)  So  the  court  will  take  notice, 
what  number  of  days  there  are  in  each  month, (?)  and  in  leap 


(/)  Co.  Lit.   175.    b.   n.    4.    Ld.  (fr)  Doug.  380.    Salk.  269. 

Raym.   1025.     1  Bl. -Com.    76.    Cro.  (/)  2  East,  273,  274.    Cowp.  174- 

Car.  56!.     1  Lev.  79.    2  Bl.  Com.  82,  161.    6  Mod.   194,   195.    Salk.  651. 

S3,  84.  Burr.  1077.    Rep.  temp.  Hard  v.  85. 

($■)  1  Roll.  Rep.  106.  4T.  R.  192. 

(A)  Stra.  187. 1187.  Doug.  378.  380.  (m)  2  k  3  Edw.  VI.  e.  1.      5  &  6 

363.    Andr.  304.     I  Bl.  Com.  76.  Edw.  VI.  c.  1.     1  Eliz.  c.  2. 

(0  Andr.  304.    Stra.  1187.    3  Atk.  (»)  2  Ld.  Raym.  994.    6  Mod.  41. 

44.    Doug.  363.  81.    Salk.  181.626. 

V)  I  Roll.  Rep.  106.   Co.  Ent.  139.  (o)  Fortes.  373.    Stra.  387. 

S.     1  Saund.  142.  a.     1  Saund.  66.  n.  (/>)  Rep.   temp.  Hardw.   162:     1 

1.    Sed  quere,  the   custom  having  T.  R.  116. 

teen  certified.  Doug.  378.  (5)  1  Roll.  Abr.  524.  C.  pi.  4. 


tf 
* 
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/  The  facta  year,  and  of  the  movable  ftaats,(r)  and  of  the  IVnw*,  as  to 

be  stated.        their  commencement  and  conclusion,  whether  movable  or 

oot,(a)  and  if  process  be  stated  to  have  been  issued  on  a  day  In 

vacation,  and  that  the  court  was  then  sitting)  the  pleading  will 

be  bad  on  demurrer.d) 

The  division  of  England  into  counties,  will  also  be  noticed 
by  the  court  ex  officio,  but  not  that  of  particular  liberties,  which 
must  be  stated  in  pleadingly)  and  though  the  courts  will  no* 
tice  provinces  and  dioceses,  they  will  not  any  particular  place 
within  each  province  or  diocese,  excepting  that  where  the 
court  sits.(v)  So  the  courts  will  take  judicial  notice  of  what 
towns  are  incorporated,  and  of  the  extent  of  ports,  and  of  the 
fiver  7frxmf «,  fcc.(«>) 

The  courts  will  ex  officio  take  notice  of  the  meaning  of  Rn- 
*  223  glish  words  and  terms  of  art,  according  *to  their  ordinary  ac- 
ceptation, however  vulgar  and  peculiar  to  a  particular  county  or 
place,  and  consequently  the  meaning  of  such  terms  need  not 
in  general  be  averred,(jr)  unless  the  intendment  of  law  be  other- 
wise ;(y)  thus  in  an  action  on  the  warranty  of  a  carroom,  it  was 
held  not  necessary  to  aver  what  a  carroom  was,  because  it  was 
a  phrase  then  well  known  in  LondonXz)  bo  in  an  action  for 
words  spoken  in  England,  which  are  slanderous  according  to  the 
phrase  of  the  country  in  which  they  were  uttered,  though  the 
court  may  not  in  fact  know  what  they  signify,  it  is  not  neces- 
sary to  aver  their  signification,  for  the  judges  themselves  vriB 
take  notice  of  English  words  in  any  county. (a)  The  courts 
will  also  take  notice  of  the  names  and  quantity  of  legal  weights 
and  measuresy(6)  and  of  time  according  to  ordinary  expret- 


(r)  6  Mori.    81.     Sulk.  636.    Ld.  (u)  2  Inst  557.     March.  194. 

Raytn.  994.     The  calendar  by  which  (r)  Ld.  Rayra.   854.   1379.     Str». 

the  courts  go  is  that  annexed  to  the  609.     3  T.  R.  387. 

Common  Prayer  Book,  6  Mod.  81.  (w)  Stra.  469.     1  H.  Bl.  356,  357. 

(*)  1  Term  Hep.  116.    Ld.  Raym.  (*)  1  Roll.  Abr.  86.  525. 

329.     Cro.  Jac.  548.      2  Lev.    176.  (y)  4  T.  R.  314. 

Bull.  N.  P.  137.     12  Mod.  647.     Sed  (r)  t  Roll.  Abr.  525.    6  Vin.  Abr. 

vid.  Latch.   11.   118.     1  Sid.  307.     1  492. 

Boll.  Abr.  524.    Dyer,  181.  (a)  I  Roll.  Abr.  86.    1  Vin.  Abr. 

(0  5  Burr.  25S6.    3  T.  R.  184.     1  531.     1  Sannd.  248.  n.  1. 

Saiind.  300.  b.  n.  7.  (*)  1  Roll.  Abr.  595. 


IN  GENERAL.  223 

sions.(e)    But  if  the  intendment  of  law  be  different  to  the  state*  /•  Ti*  fa* 

necessary     t9 

tnent  in  the  pleading  the  meaning  of  the  term  most  be  sta*  be  9tmaL 
ted,  and  therefore  it  was  decided,  that  proof  that  the  defend* 
ant  agreed  to  sell  so  many  bushels  according  to  a  particular 
measure,  will  not  support  an  allegation  in  a  declaration,  to  sell 
so  many  bushels  generally,  because  bushels,  without  any  other 
explanation,  signify  the  legal  statute  measure  of  a  Winchester 
bushel. (d) 

Every  court  is  bound  to  take  judicial  notice  *of  its  own  *  224 
course  of  proceedings >(e)  and  of  those  of  the  other  superior 
courts ;(/)  and  therefore  in  these  cases,  it  is  not  necessary  in 
pleading,  to  allege  any  usage  or  prescription,  in  support  of 
such  proceeding.^)  So  where  upon  a  motion  in  arrest  of 
judgment,  because  the  declaration  had  not  shewn  out  of  wh4t 
court  a  writ  of  latitat  was  issued,  the  court  said,  that  there  be- 
ing no  writ  properly  called  a  latitat,  but  what  issues  out  of  the 
King's  Bench,  the  declaration  was  sufficient.(A) 

The  superior  courts  will  also  notice  the  firrvileges  they  confer 
on  their  officers^})  and  therefore,  though  in  a  plea  of  privilege, 
it  is  usual  to  state  the  custom  of  the  court,  privileging  attornies, 
&c.  such  statement  appears  unnecessary.  In  Ogle  v.  JVbrcHffe^ 
Hol^  Ch.  J.  said,  that  the  privilege  claimed  by  the  defendant, 
was  due  to  the  clerks  of  the  Common  Pleas  of  common  right, 
of  which  the  Court  of  King's  Bench  would  take  notice  ;(/)  and 
where  the  customary  privilege  was  mispleaded,  it  being  urged 
for  the  defendant,  that  the  courts  would  take  notice  of  the  privi- 
lege and  reject  as  surplusage  the  custom  which  was  pleaded, 
the  court  said,  that  whatever  they  would  have  done,  had  it  stood 
indifferent,  they  could  not  take  notice  of  a  privilege,  *expressly 
contrary  to  what  the  defendant  had  stated.(Ar) 

So  the  courts  at  Westminster  will  notice  Courts  of  General 
Jurisdiction,   and  the  course  of  proceedings  therein,  as  that 


•    (c)  1  Roll.  Ahr.  525.    Let.  Raym.  {g)  %  Co.  Rep.  16.  a.    Year  Book, 

794.  2  Rich.  III.  page  9.  pi.  M. 

(if)  4  T.  R.  51 1,  (A)  Ld.  Rayra.  397. 

(e)  I T.  R.  118.  2  Lev.  176.  Plowd.  (*)  Ld.  Raym.  869.  898. 

145.  163. t  1  Roll.  Rep.  106.    Ban*.  (J)  Ld.  Raym.  869. 

81 1 .  (fc)  Ld.  Raym.  899.  bat  tee  9  East, 

(/)  2  Co.  Rep.  tS.  Cro.  Jac.  67,  68.  424. 
1  Roll,  Rep.  106.    Sir  W.  Jones,  417. 
<Jro.  Car.  527. 


-.«* 


S85 


necessary     to 
be   stated. 
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Sdly.  Vhere 
the  taw  pre- 
sumes afact}il 
need  not  be 
stated. 
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there  is  a  Court  of  Exchequer  in  Waleay  and  the  eourse  of  pro- 
ceedings there,  and  they  will  also  notice  the  jurisdiction  of  the 
courts  of  the  counties  Palatine.(/)  But  it  has  been  decided) 
that  the  courts  are  not  bound  to  take  notice  who  were  or  are  the 
judges  of  another  court  at  Westminster^  though  perhaps  they 
ought  to  take  notice  of  the  judges  of  their  own  court  ;(m)  and 
therefore  where  the  authority  of  a  judge  may  be  material  to 
the  action  or  defence,  it  should  be  expressly  stated  in  plead - 
ing,(tt)  and  in  pleading  a  fine,  the  names  of  the  judges  and 
their  authority  should  be  stated .(o) 

The  superior  courts  will  not  ex  officio  take  notice  of  the  cus- 
toms, laws,  or  proceedings  of  inferior  courts  of  limited  jurU- 
dictionjji)  unless  when  reviewing  their  judgments  upon  a  writ 
of  error,  when  for  the  purposes  of  justice  they  must  necessa- 
rily notice  them.(y)  In  a  return  to  a  writ  of  fiabeas  corfiusy  in- 
ferior courts  must  in  their  return  set  forth  the  law  or  custom 
of  the  place  by  which  they  justify  their  commitment,  other- 
wise the  court  is  *not  bound  to  take  notice  of  it,  but  on  a  writ 
of  error,  it  is  otherwise  .(r) 

Where  the  law  presumes  a  fact,  it  need  not  be  stated  in 
pleading,  and  as  it  is  an  intendment  of  law,  that  a  person  is 
innocent  of  fraud,  or  any  other  imputation  affecting  his  repu- 
tation, the  party  insisting  upon  the  contrary,  must  state  it  in 
plcading.(«)  Thus  in  an  action  for  words,  as  for  saying  a  man 
is  a  thief,  the  plaintiff  has  no  occasion  to  aver  that  he  is  not  a 
thief,  and  in  an  action  on  the  case  for  maliciously  suing  out  a 
commission  of  bankrupt,  it  is  not  necessary  to  state  in  the  de- 
claration, that  the  plaintiff  was  not  indebted  to  the  defendant* 
or  that  he  never  committed  an  act  of  bankruptcy  ;(0  and  it  is 
a  rule  applicable  in  some  cases  to  pleading,  that  where  the 
law  presumes  the  affirmative  of  any  fact,  the  negative  of  such 
fact  must  be  proved  by  the  party  averring  it  in  pleading.     So 


(/)  1  Ld.  Raym.  154.  N  1  Saund.  73. 
6  Mod.  74.  Cr'o.  KHz.  502,  503.  Cit>. 
Car.  179.     1  Sid.  331. 

(m)  Andr.  74.     Strn.  1226. 

(n)  ld.ibid. 

(a)  2  Saund.  175.  n.  2. 

(/>)  1  Roll.  Rep.  105.  Ld.  Raym. 
1334.    Cro.  EUz.  502.    Salk.  269. 


(q)  Cro.  Car.  179. 
105. 

(r)  Salk.  269. 

(«)  Co.  Lit.  78.  b. 
im8,  207  to  212. 

(0  2  Wils.  147. 


lRoll.  Kept 


Heath's  Max-/ 
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where  any  act  is  required  to  be  done  by  a  person,  the  omission  /   Tiie  fact* 
of  which  would  make  him  guilty  of  a  criminal  neglect  of  duty,  JJ^JJ^    *° 
the  law  presumes  the  affirmative,  and  throws  the  burthen  of 
proving  the  negative  on  the  party  who  insists  on  it.(u)     And  as 
observed  by  Lord  Cokc>  necessary  circumstances  implied  by 
law  need  not  be  expressed,  as  in  the  plea  of  a  feoffment  of  a 
manor,  livery  and  attornment  are  implied ;  and  in  pleading  the 
assignment  of  land  for  dower,  it  is  not  necessary  to  say,  that 
it  was  by  metes  and  bounds,  for  it  shall  be  intended  a  lawful 
assignment ;  so  in  pleading  *a  surrender,  the  re-entry  of  the        *  227 
lessor  need  not  be  stated,  for  it  shall  be  intended  ;  so  where  it 
is  pleaded,  that  the  sheriff  made  his  warrant,  it  is  unneces- 
sary  to  say  that  it  was  under  his  seal,   for  it  could  not  be 
his   warrant,  if  it  were  not ;  so  if  a  person  plead  that  he  is 
heir  to  A,  he  need  not  say  either  that  A  is  dead,  or  that  he  had 
no  son;(v)  and  in  pleading  an  acceptance  by  a  corporation  of 
an  assignee  of  the  lessee  as  tenant,  it  is  not  necessary  to  shew, 
that  the  acceptance  was  by  deed,  for  an  acceptance  being  plead- 1 
ed»  every  thing  that  would  render  it  a  good  acceptance  is  im- 
j>Hed.(«^     But  great  care  must  be  taken  in  the  application  of 
this  rule,  to  ascertain  that  the  law  intends  the  fact  proposed  to 
be    omitted ;  thus  in    pleading  a  devise  of  land,  it   must  be 
stated  to  have  been  in  writing,  though  in  point  of  law,  it  could 
not  otherwise  be  a  will  ;Cr)   and  it  is  said,  that  when  the  de- 
fendant pleads,  that  another  person  promised  to  be  answerable 
to  the  plaintiff  for  the  debt,  in  lieu  of  the  defendant,  it  must 
be  shewn  to  have  been  in  writing,  pursuant  to  the  statute  against 
frauds,  so  that  it  may  appear  to  be  such  a  contract  as  the  plain- 
tiff could  enforce  .(y)     So  in  justifying  under  a  writ,  warrant, 
Sec.  it  is  not  sufficient  to  allege  generally  that  the  defendant 
committed  the  act  complained  of  by  virtue  of  a  certain  writ, 
or  other  warrant  directed  to  him,  but  he  must  set  it  forth  spe- 
cially. GO     In  these  cases,  the  law  does  not  intend  'the  validity         *  228 
of  the  will,  the  promise,  or  the  process. 


(u)  3  East,  193.  (x)  1  Saund.  276.  a.  n.  2.    Poit, 

(v)  2  Saund.  305.  n.  13.  vol.  2.  231.  n.  I 

(w)  2  Saund.  305.  (j/)  Id.  ibid. 

(x)  1  Sauad.  298.  n.  t. 
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228  OF  PLEADING 

I.  The  fact*      It  is  also  a  general  rule  of  pleading,  that  matter 
Teamed.     t0  sno,lI(1  corne  more  properly  from  the  other  side,  need  not  be 
Sdly.  A  party  «tated,(a)  unless  in  some  instances  of  pleas  not  favoured  by  the 

nefactn°*8hich  courts»  as  a  P,ea  °^  alien  enemy .(*)     Thus  in  an  action  of  debt* 
is  more  pro-  on  a  bond  conditioned  that  B  should  remit  all  -monies  received 
stated  by  the  for  Q  to  C,  or  pay  the  same  to  him  or  his  order,  as  should  bo 
other  side.       directed,  it  is  sufficient  to  state  a  non-payment  to  C,  and  it  is 
not  necessary  in  a  replication  to  a  plea  of  general  performance,  to 
allege  any  order  given  by  C,  for  if  any  had  been  given,  it  should 
be  shewn  by  the  defendant.(c)     So  in  assumpsit  on  a  contract  to 
*  transfer  stock  to  the  plaintiff,  or  his  order  on  request,  the  plain- 

tiff stated  a  request,  and  averred,  that  the  defendant  had  not 
transferred ;  and  on  an  objection  being  taken  that  the  plaintiff 
should  have  averred  that  the  defendant  had  not  paid  to  the  plain- 
tiff *s  order,  it  was  overruled,  because  the  averment  of  pay- 
ment to  such  order,  ought  to  come  from  the  other  side  ;(<t) 
and  if  the  plaintiff  allege  a  condition  subsequent  to  his  estate, 
he  need  not  aver  performance,  but  the  breach  must  be  shewn 
by  the  defendant ;  and  matter  in  defeasance  of  the  action  need 
not  be  stated ;  and  wherever  there  is  a  circumstance,  the  omis- 
sion of  which  is  to  defeat  the  plaintiff's  right  of  action  prima 
*  229  facie  well  founded,  whether  *called  by  the  name  of  a  proviso, 
or  a  condition  subsequent,  it  must  in  its  nature  be  a  matter  of 
'  defence,  and  ought  to  be  shewn  in  pleading  by  the  opposite 
party .(<r)  In  pleading  upon  statutes,  where  there  is  an  excep- 
tion in  the  enacting  clause,  the  plaintiff  must  shew  that  the 
defendant  is  not  within  the  exception,  but  if  there  be  an  excep- 
tion in  a  subsequent  clause,  that  is  matter  of  defence,  and  the 
other  party  must  shew  it  to  exempt  himself  from  the  penalty.(/) 
In  debt  on  an  award,  the  plaintiff  need  not  set  forth  more  of  .it 
than  what  makes  for  him,  and  if  there  be  any  thing  by  way  of  con- 
dition precedent,  to  the  payment  of  the  money,  it  is  said,  that 
the  defendant  must  set  it  out  in  pleading  ;(£>)  but  in  debt  upon 


(a)  Coro.I^ig.  Pleader,  C.  81.     2  (e)  Per  Ashhurst,  J.   t  T.  R.  645, 

Saund.  62.  b.      8  T.  R.  167.    2  Wils.  646.     Com.  Dig.  Pleader*  C.  81. 

147.    5  T.  R.  615.  (/)    1  T.  R.  144,  145.     Bac.  Abr. 

(A)  8  T.  R.  167.  Statute,  L.      6  T .  R.    559.      1  Eastl 

(c)  1  T.  R.  485.  646,  647. 

(rf)  Ld.  Raym.  673. 114. 247.  989.  (3)  2  Saund.  62.  b. 
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»  bond  to  perform  an  award)  it  is  necessary  to  set  forth  the  /  The  facts 
whole  award  in  the  repUcatk>n<A)  J3    t0 

Though  the  general  rule  is  that  facts  only  are  to  be  stated)  4thW.    state- 
yet  there  are  some  instances  in  which  the  statement  in  the  .^^j'1  £®d 
pleading  is  correct  though  it  does  not  accord  with  the  real  facts, 
the  tar  allowing  a  fiction ;  as  in  the  action  of  ejectment,  in 
which  the  statement  of  the  demise  to  the  nominal  plaintiff*  is 
fictitious^')     So  in  trover  or  detinue,  the  usual  allegation  that 
the  defendant  found  the  goods,  rarely  accords  with  the  fact  ;{j) 
and  where  the  number,  quantity,  species,  or  value  of  a  tiling) 
need  not  be  proved  precisely  as  laid,  it  is  usual  *to  state  a        *  230 
greater  number,  than  really  was  the  case,  in  order  to  admit  of 
greater  latitude  in   evidence ;  but  except  in  these,  and  a  few 
other  instances,  where  it  may  be  consistent  with  the  justice  of 
the  case,  the  pleading  matter  known  to  Uie  party  to  be  untrue, 
is  in  general  cenaured*(£) 

At  common  law  it  was  a  general  rule*  equally  affecting  5thiy.  Of  Du- 
declarationa,  pleas,  replications,  kc.  that  the  pleading  must  1>lc 
not  be  double,  that  is,  that  no  single  count  or  plea,  should 
state  two  or  more  facta,  either  of  which  would  ot  itself,  inde- 
pendently of  the  other,  constitute  a  sufficient  ground  of  action 
or  defence  ;  a  rule  founded  on  the  principle,  that  it  would  be 
unnecessary  and  vexatious  to  put  the  opposite  party  to  litigate 
and  prove  two  points,  when  one  would  be  sufficient  to  establish 
the  matter  in  issue.(l)  Thus  at  common  law  in  a  declaration 
upon  a  bond,  the  plaintiff  could  not  assign  two  breaches  of  the 
condition,  because  the  bond  was  forfeited  by  one  breach,  which 
was  sufficient  to  support  his  action,  though  in  covenant  several 
breaches  of  different  covenants  might  be  stated >(?n)  So  in  a 
plea  of  outlawry,  the  defendant  cannot  state  several  outlawries, 
because  one  would  be  sufficient  to  defeat  the  action  ;(»)  and  on 
the  same  ground  there  .cannot  be  a  demurrer  and  a  plea  to  the 


(k)  M.  ibid.  Pleas,    K.  2,  3.       Heath's  Maxims, 

(i)  2  Burr.  667,  6f>8.  134. 

(,/)    Ante,  148.     1  New  Rep.  140.  (m)  Cora.  Dijr.  Pleader,   C.  33.    2 

(lb)    Bac.  Abr.  Pleader,    G.  4.      1  Vent  19S.        l' Roll.  112.      t  Saund. 

Bast,  372.  158.  n.  1.     Heath's  Maxims,  135 

(/)     Co.  Lit  304.  a.    Com.  Di&.  (w)  Carth.  0. 
Pleader,   C   33.  E.  S.      Bac.  Abr 
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/  The  foctt  same  part  of  a  declaration,  or  plea,  Hc«.(o)    9f  SBerem  wULr 

en  bonds  and  for  penalties,^)  and  to  several  distinct  pleas  and 
,  avowries,  and  pleas  in  bar  thereto  ;(g)  but  the- common  law 
rule  still  affects  each  plea  taken  separately.  The  rules  as  10 
duplicity  will  be  more  fully  stated  hereafter,  when  wecoch 
aider  the  particular  qualities  of  each  part  of  pleading. 
6thly.  Objec*      The  statement  of  immaterial  or  irrelevant  matter  or  allega* 

tloni  to  unne-     ...  .  .  .  . 

cessary  state-  txons,  is  not  only  censured  as  creating  unnecessary  expcnse,(r) 

menu.  D|lt  ^^  frequency  affords  an  advantage  to  the  opposite  party, 

either  as  a  ground  of  variance,  or  as  rendering  it  incumbent  off 
the  party  pleading  to  adduce  more  evidence  than  would  other* 
wise  have  been  necessary;  and  therefore,  it  is  of  the  greatest 
importance  in  pleading,  to  avoid  any  unnecessary  statement  of 
facts,  as  well  as  prolixity  in  the  statement  of  those  which  may 
be  necessary. (*)  Thus  where  a  party  takes  upon  himself  to 
state  in  any  pleading  a  substantive  averment,  or  to  allege  a  pre* 
cise  estate,  which  he  is  not  bound  to  do,  if  they  are  material  and' 
'  bear  on  the  question,  he  gives  the  other  side  an  advantage  of 
traversing  them ;  as  if  in  an  avowry  dmmage  feasant,  in  wfckfif 
ii  is  sufficient  to  state  that  the  close  was  the  party's ywto/c/,  if 
he  unnecessarily  state  a  seisin  in  fee,  though  a  less  estate  would 

*  232  suffice,  and  the  other  side  traverse  the  allegation,  it  must  *be 
proved  as  stated. (7 )  So  if  in  an  action  on  the  case  against  the 
sheriff,  for  levying  under  an  execution  against  the  tenant,  with- 
out paying  the  landlord  a  year's  rent,  if  the  plaintiff,  though 
unnecessarily,  profess  to  set  out  the  terms  of  the  tenancy  as  to* 
the  time  of  payment  of  rent,  &c.  and  misd escribe  them,  the  va- 
riance will  be  fatal,  and  contracts  in  particular  must  be  accu- 
rately stated. (w)  The  instances  of  variances  will  be  more  fu%. 
stated  in  the  next  chapter. 

nhlv.  Super-       IU  however,  the  matter  unnecessarily  stated,  be  wholly  fe-%. 

p^Lucj,  IXI"  reiSn  and  impertinent  to  die  cause,  so  that  no  allegation  wb«U, 


(o)  Bac.  Abr.  K.  IS. 
{p)  8  h  9  Wm.  III.    c.  11.  8.  8.    1 
Saund.  58.  n.  1. 
(9)  4  Ann.  a.  16. 
(/•)  Cowp.  665.  727.    Doug.   668, 

66y. 


(»)  2  Saund.  206, 207.  n.  2*.  Dong 
608.  1  Saund.  233  n.  2.  2  Saund. 
366. 

(O'HJbM.    H.  Bl.  54. 

(m)  8  East,  9.    Doug.  665  to  66?. 
See  post,  u  to  variances. 
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tvtr  on  the  subject  was  necessary,  k  wilt  be  rejected  as  sur-  /  The  facts 
pltisage,  «»d  i*  »•**  ■<*  be  proved,  nor  will  it  vitiate,  it  being  a  be  etaxl 
maxim,  that  tfrife /tor  inutile  mm  vitiaturtfy)  except  where 
by  the  unnecessary  allegation  the  plaintiff  shews  that  he  has 
no  cause  of  actk».(tt>)  Thus  in  trespass  for  driving  cattle, 
Wfeerethe  defendant  justified,  that  he  was  lawfully  possessed 
of  the  close  and  took  die  cattle  damage  feasant  therein,  and  the 
plaintiff  replied  specially  title  in  another,  and  that  he  entered 
by  his  command,  and  unnecessarily  gave  colour  to  the  defend- 
ant, it  was  decided  that  this  did  not  render  the  replication  insuf- 
ftcient  because  the  introduction  of  unnecessary  words  of  form, 
willnot  vitiate  the  vest  of  a  replication  which  is  good.(x)  As 
observed  by  Lord  MantJieM,  «  the  •distinction  is,  between  that        *  233 

*  which   may  be  rejected  as  surplusage,  which   might  be 
i  struck  out  on  modeA,  and  what  cannot ;  when  the  dectara- 

*  tion  contains  impertinent  matter,  foreign  to  the  cause,  and 
«  which  the  master  on  a  reference  to  him,  would  strike  out, 
"  that  wilt  be  rejected  by  the  court,  and  need  not  be  proved ; 
«  but  if  the  very  ground  of  the  action  be  misstated,  that  will  be 
"'fetal,  for  then  the  case  declared  on,  is  different  from  that 
«  which  is  proved,  and  the  plaintiff  must  recover  secundum  al- 
f  legata  et  probata  ;  the  distinction  is  between  immaterial  and 
•*  impertinent  averments,  the  former  must  be  proved,  be- 
<»  cause  relative  to  the  point  in  question.*^?) 

So  though  the  superfluous  allegation  be  repugnant  to  what 
was  before  alleged,  it  is  void  and  will  be  rejected,  and  what- 
ever is  redundant,  and  which  need  not  have  been  put  into 
the  sentence,  and  contradicting  what  was  before  atleged,  will 
not  in  general  vitiate  the  pleading  ;(z)  for,  per  Holt,  Ch.  J. 
where  matter  is  nonsense,  by  being  contradictory,  and  repug- 
nant to  something  precedent,  there  the  precedent  matter 
which  is  sense,  shall  not  be  defeated  by  the  repugnancy 
which  follows,  but  that  which  is  contradictory  shall  be  re- 


(v)  4  East,  400.    Gilb.  C.  P.  131,  (x)  Per  Lawree,  J.  i  East,  219. 

138.   Com.  Dig.  Pleader,  C.  88.   Bac.  (y)  Per  Ld.  Mansfield,  Doug.  667- 

Abr.  Pleas,  1.4.    Co.  Lit  303.  b.    8  2  Bl.  Rep.  848.    4  East,  400. 

Satind.  306.  n.    14.     5   East,   444.  (*)  Gilb.  C.  P.  131,  132.    Co.  Lit 

Heath's  Maxims,  4.  303.  b. 

(w)  Com.  Dig.    Pleader,   C.  29. 
B*c.  Abr.  Pleas,  1. 4. 


m 
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A  Tfc?  /«<**  jected ;  as  in  ejectment,  where-  the  declaration  i9  of  a  demise* 
he  stated.  the  second  of  January,  and  that  the  defendant  fiostea  scilicet  on 
the  first  of  January,  ejected  him,  here  the  ariBter-mAybe  w$~ 
*  234  jected  as  being  expressly  contrary  to  the  ftoatea  and  *the  pre- 
cedent matter  ;(«*)  but  a  material  allegation,  sensible  and  con- 
sistent in  the  place  where  it  occurs,  and  not  repugnant  to  my 
antecedent  matter,  cannot  be  rejected,  merely  on  account  of  there 
occurring  afterwards  in  the*saxne  pleading  another  ailegatioa 
inconsistent  with  the  former,  and  which  tetter  allegation  cannot 
itself  be  rejected  ;(6)  and  if  by  the  rejection  of  the  repugnant 
matter,  the  pleading  would  be  left without  an  allegation  of  time* 
or  other  material  matter,  though  in  some  instances  the  pteadr 
ing  might  be  aided  by  verdict,  yet  it  would  be  defeotore  on  .spar 
cial  demurrer.(c)  And  when,  by  the  introduction  of  *«qw- 
flaous  matter,  it  appears  that  the  defendant  had  no  cause  of 
action,  it  is  fatal,  as  if  in  an  action  on  the  case  for  adisttwbance,in 
which  possession  is  a  sufficient  title  for  the  plaintiff,  if  he  shear 
a  title,  and  it  appears  insufficient,  the  declaration  is  bacL(4)*  So 
if  in  a  plea  of  privilege  as  an  attorney  of  the  Common  Pteas^ 
the  customary  privilege  be  improperly  stated,  though  k  might 
have  been  omitted,  being  matter  of  law  judicially  taken  notice 
of,  the  court  will  not  reject  the  statement  of  the  custom  as  sur- 
plusage, but  will  give  judgment  against  the  plea.(f) 


*  235 


•//.  THE  MODE  OF  STATIJSTG  THE  FACTS. 


Jf.  Mode  of       Having  considered  what  facts  are  to  be  stated  in  pleading, 

ttiiting  facts.  ,  . 

we  have  now  to  consider  the  mode  of  such  statement.  The  facts 

which  constitute  the  cause  of  action,  or  ground  of  defence, 
should  be  stated  logically  in  their  natural  order ;  as  on  the  part 
of  the  plaintiff,  his  right,  the  injury*  and  the  consequent  da- 
mage, and  these  with  certainty,  precision,  and  brevity .(/)  With 
regard  to  the  language  to  be  adopted,  as  observed  by  Lord 


(«)  5  Kast,  255.    1  Salk.  3-24,  325.        (<■)  Ld.  Raym.  898.     Ante,  224. 
(6)  5  East,  254.  (V  )  Dnng.  666,  667.  Sir  W.  J<»«y 

(r)  Gilb.  C.  P.  132,  I3S.  vol.  4.  p.  34.  4to  edit. 

(</)    1   Salk.  363.  SC5,    Com.  Dig. 
Pleader,  C.  29. 
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Ch*  J.  De  Greyy  there  are  cases,  where  a  direct  end  positive  U.   MmU  of 

.     .  .n  .  Hating  facts. 

avcrmes*  is  Decenary  to  be  made  in  specific  terms,  as  where 
the  law  has  affcted  and  appropriated  technical  terms  to  de- 
scribe a  crime,  as  in  murder,  burglary,  and  others,  so  in  tres- 
pass, the  words  vi  et  armisy  and  contra  pacem  are  necessary : 
hut  except  in  particular  cases,  where  precise  technical  expres- 
sions are  required  to  be  used,  there  is  no  rule  of  law  that  other 
words  should  be  employed,  than  such  as  are  in  ordinary  use.(^) 
Thus,  though  in  a  declaration  for  slander,  it  is  usual  to  state  that 
the  words  were  "  maliciously"  spoken,  the  word  "  falsely"  has 
been  held  to  be  sufficiently  expressive  of  a  malicious  intent.(A) 
However,  where  there  has  been  a  long  established  form  of 
pleading,  applicable  to  the  facts  of  the  particular  case,  it  should 
in  general,  for  the  sake  of  certainty  and  uniformity  be  adopted, 
and  *the  courts  censure  any  unnecessary  deviation  from  it ;(«')  $  236 
and  as  observed  by  Lord  Cokey  it  is  safer  to  follow  good  prece- 
dents, for  nihil  eimul  inventum  e*t9  et  fierfecium.(k) 

The  principal  rule,  as  to  the  mode  of  stating  the  facts  is,  that 
they  must  be  set  forth  with  certainty  i(l)  by  which  term  is  sig- 
nified, a  clear  and  distinct  statement  of  the  facts,  which  consti- 
tute the  cause  of  action,  or  ground  of  defence*  so  that  they  may 
be  understood  by  the  party  who  is  to  answer  thera,  by  the  jury 
who  are  to  ascertain  the  truth  of  the  allegations,  and  by  the  court 
who  are  to  give  judgment.(m) 

In  Dovarton  v.  Payney{n)  Mr.  Justice  Buller  observed,  that 
certainty  or  precision  in  pleading,  has  been  stated  by  Lord  Coke 
to  be  of  three  sorts,  viz.  1  st.  Certainty  to  a  common  intent ;  2dly. 
To  a  certain  intent  in  general ;  3dly.  To  a  certain  intent  in  every 
particular ;  and  that  though  these  distinctions  had  been  treated 


O)    Cowp.  683.     5  East,  259, 360.  have  no  precise  idea  of  the  significa- 

2  East,  33.    2  Bl.  Rep.  843.  tion  of  the  term    "certainty,"  which 

(/i)  1  Saund.  242.  a.  n.  2.  is  sis  indefinite  in  itself  as  any  word 

(t)  Co.  Lit.  303.  a.  b.     1   Hale,  C.  that  can  be  used. 

U  301,  302.     6  East,  351,  352,  353.  (in)  Cowp.  682.     Cora.  Di£.  Plead- 

Afad  see  ante,  85,  86.  er,  C  17.    Co.  Lit.  303.     2  B.  St  F 

(k)  Co.  Lit  230.  a.  267. 

(0  Cowp.  682.    Hob.  295.    It  was  (m)  2  H.  Bl.  530.    5  East,  467.  257V 

ejwerved  by  Ld.  C.  J.  De  Grey,  in  259.    Doug.  158. 
Hex.  v.  liorne,  Cowp.  682.  that  we 
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n.  JKfcfc  ,/asajat^ofwoi^wilhc^m^ 

wtatiHg  fact*  m^  ought  not  altogether  to  be-departed  ff»m* 

By  certainty  to  a  common  intent  y  is  to  be  understood,  thai 
when  words  are  used,  which  will  bear  a  natiu*!  sense,  and  also 
an  artificial  one,  or  one  to  be  made  out  by  argument  or  infer* 
ervee,  the  natural  sense  shall  prevail ;  it  is  simply  a  rule  of  am* 

*  237        struction,  *and  not  of  addition ;  common  intent  cannot  add  to  a 

sentence  words  which  are  omitted.  This  description  of  cer- 
tainty, is  sufficient  in  a  plea  in  b&r^k)  It  is  of  the  lowest  de- 
gree* and  yet  we  shaU  find,  that  in  some  instances,  a  statement 
which  would  suffice  in  a  declaration,  will  not  in  a  plea;  thus  in 
a  declaration  on  a  contract,  to  pay  the  debt  of  a  third  person, 
it  is  not  necessary  to  shew  that  it  was  in  writing,  but  it  is  othee* 
wise  in  a  plea ;(/)  and  in  a  plea,  the  statement  of  a  deed  by 
way  of  recital  "  testatum  exutit"  instead  of  a  direct  allega- 
tion is  insufficient,  though  it  is  otherwise  in  a  declaraaott.(m) 
Certainty  to  a  certain  intent  in  general  is  a  greater  degree  «f 
certainty  than  the  last,  and  means  what  upon  a  fair  and  rea- 
sonable construction  may  he  called  certain,  without  recurring 
to  -possible  facts  which  do  not  appear,  and  is  what  is  required  in 
declarations,  replications,  and  indictments  in  the  charge  or  ac- 
cusation, and  in  returns  to  writs  of  mandamus  ;(n)  the  charge 
we  have  seen,  must  contain  such  a  description  of  the  crime, 
Sec  that  without  intending  any  thing  but  what  appears,  the  de- 
fendant may  know  what  he  is  to  answer,  and  what  is  intended 
to  be  proved,  in  order  that  the  jury  may  be  warranted  in  their 
verdict,  and  the  court  in  the  judgment  they  are  to  give^o) 

*  238  1  be  third  degree  of  ceruinty,  is  that  which  *precludes  all 

argument,  inference,  or  presumption  against  the  party  plead- 
ing^) and  as  it  has  been  well  expressed)  is  that  technical  ac- 
curacy, which  is  not  liable  to  the  most  subtle  and  scrupulous 
objection,  so  that  it  is  not  merely  a  rule  of  construction}  hutof 
addition ;  for  when  this  certainty  is  necessary,  the  party  must 


(it)    2  II.  Bl.  530.       Cowp.  689.—  (m)  1  Saund.  274.  n.  t. 

Doug.  158.    I  Saund.  49.  n.  t.    5  Co.  (»)  t  D^ug.  159.    1  Saund.  49.  n.  1. 

121.     Co.  Lit  303.  a.     Com.  Dig.  Heath's  Maxims,  3. 

Pleader,  C.  17.   6  Mod.  117.   Heath's  (o)  Cowp.  682. 

Maxims,  3.  (o)  Co.  Lit  352.  b.    Doug.  159. 

(0  1  Sjjund.  276.  a,  n.  2. 
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bot  only  state  the  facts  of  Ms  case,  in  the  most  precife  way,  Mr.  Mode  of 
but  add  to  them  such  facts,  as  shew  that  they  are  not  to  be  9taHn*  JiicU 
controverted,  and  as  it  were,  anticipate  the  case  of  hie  adver* 
sary.(/?)  It  has  been  said,  that  this  description  of  certainty 
has  been  rejected  in  all  cases,  as  partaking  of  too  much  sub- 
tlety j($r)  however,  Btdier^  J.  expressed  a  different  opinion, 
and  h  appears,  that  it  obtains  in  the  case  of  estoppels,(r)  and 
in  pleas,  which  are  not  favoured  if)  law,  such  as  the  plea  of 
alien  enemy,  in  which  it  must  be  stated,  not  only  that  the 
plaintiff  is  an  alien,  but  that  he  came  to  England  without  let* 
ters  of  safe  conduct  from  our  King.l*) 

The  application  of  the  rules  as  to  the  necessary  certainty  in 
the  various  parts  of  pleadings,  will  be  better  considered,  when 
the  qualities  of  the  declaration,  and  other  parts  of  pleading  are 
stated. 

Less  certainty  is  requisite,  when  the  law  presumes,  that  the 
knowledge  of  the  facts  is  in  the  opposite  party,  because  the 
principal  object  of  pleading  is,  tb  state  facts  of  which  the 
other  *party  is  not  supposed  to  be  cognisant ;  and,  therefore,  *  259 
where  in  an  action  on  the  case  for  not  repairing  a  private  road 
leading  through  the  defendant's  ground,  the  declaration  stated 
that  the  defendant  by  reason  of  his  possession,  ought  to  have 
repaired,  Sec.  on  general  demurrer  it  was  objected  that  it  did 
not  shew  by  what  right  or  obligation  the  defendant  was  bound 
to  repair,  and  that  he  was  not  bound  of  common  right  merely 
as  an  occupier,  but  the  court  held  that  the  declaration  was  suf- 
ficient, and  Btdler>  J.  said,  the  distinction  is  between  cases, 
where  the  plaintiff  lays  a  charge  upon  the  right  of  the  defend- 
ant, and  where  the  defendant  himself  prescribes  in  right  of 
his  own  estate  ;  in  the  former  case  the  plaintiff  is  presumed  to 
be  ignorant  of  the  defendant's  title,  and  cannot  therefore,  plead 
it,  but  in  the  latter,  the  defendant  knowing  his  own  estate,  in 
right  of  which  he  claims  a  privilege,  must  set  forth  such  es- 
tate.(')     So  less  certainty  is  required,  and  general  words  are 


{p)  Lawes  on  Pleading,  54,  55.  (*)  8  T.  R.  t67. 
lq)  Cowp.  682.  (f)  3  T.  R.767.    Com.  Dig.  Plead- 
er) 2H.B1.  530.    Doug.  159.  Com.  er,  C.  26.  4«.     Co.  Lit  304. 
Dig.  Estoppel,  £.  4.  Co.  Lit.  352.  b. 

Vol.  I.  [  22  ] 
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11  Mode  of  sufficient,  where  it  is  to  be  ptetamd*  that  tfee  party  ptaftfUqg 
itatwg  facts.  -s  not  pr|vv  to  ^  jnirmte  circumstances  j  thus,  where  a  per- 

son's  house  is  burnt,  general  words  ere  suftmiu  Ui  the  de- 
scription of  the  toss,  because  he  is  not  presumed  tq  be  able  19 
set  forth  with  certainty  the  goods  destroyed ;(»)  but  in  a  de- 
claration on  the  statute  of  hue  and  cxf>  the  plaintiff  must  stale 
the  particulars  of  bis  goods  takenXv) 

*  240  #It  *s  ^so  *  ™le  in  PleadiB^  tAiat  m  general,  when  a  sob* 

ject  comprehends  multiplicity  of  matter,  there,  in  order  to 
avoid  prolixity,  the  lew  allows  general  pleading ;(»)  but  as 
there  are  many  instances  in  which  this  rule  does  not  apply ,  es- 
pecially in  justifications  of  slander,  and  in  pleas  of  perform- 
ance, we  will  hereafter  consider  the  rule,  as  its  application  to 

-  the  particular  parts  of  pleading. 

When  the  facts  are  not  really  stated  with  sufficient  certainty, 
the  introduction  of  the  word  u  certain"  is  of  no  avail ;  thus  a 
declaration  in  debt  for  a  sum  of  money  forfeited  "  by  virtue  of . 
h  a  certain  by-law,"  or  for  money  due  w  on  a  certain  bond," 
•without  stating  it,  is  insufficient  ;(x)  so  a  special  declaration  in 
oieumfieit  for  wages  in  consideration  that  the  plaintiff  would  go 

-  w  a  certain  voyage,"  without  stating  it  \(y)  so  where  the  de- 
.  elaration  stated,  that  in  consideration  that  the  plaintiff  had  sold 

to  the  defendant  a  "  certain  horse"  of  the  plaintiff,  at  and  for 
"  a  certain  quantity  of  certain  oil,"  to  be  delivered  within  "  a 
«  certain  time,"  which  had  elapsed,  though  it  was  boJden  ta 
be  aided  by  verdict,  it  would  have  been  had  on  demurrer  ;U) 
and  a  justification  in  trespass,  «  by  virtue  of  a  certain  writ," 
Sec.  but  not  setting  it  forth,  is  insufficient.(o)  So  the  words 
"duly,"    " lawfully,"    "sufficient,"    Sec.  without  shewing  the 

*  241         *  matter  of  fact,  are  seldom  of  avail  in  pleading  ;(6)  though  in 

some  cases  the  statement  that  the  defendant  "  unlawfully"  or 
«  unjustly,"  fee.  did  the  wrong  complained  of,  without  shew- 


(«)  1  Keb.  825.     Plowd.  85.     1  H.  Pleader,  C.  42.  E.  26.  *.  V.  IS.      Co. 

Bl.  284.     Sed  vide  2  Saund.  379.  Lit.  303.  b.  304. 

(v)  2  Sound.  379.  (x)  I  B.  k  P.  100.  102. 

(«•)    2  Saund.  117.  n.  1.  411.  n.  4.  (y)  2  B.  &  P.  120.      " 

8  T.  R.  462.     1  Saund.  116, 117.  n.  1.  (t)  2  B.  &  P.  265. 

Buc.  Abr.  Picas,  I.  3.     Cora.  Dig.  (a)  1  Saund.  298.  a.  t.    Ante,  «T. 

(i>)  9  Cd.  35.  ft. 
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sag  the  particular  acts,  may  be  aafficiant  to  designate  thai  Co  be  IT  M<nk  of 
*  crime  e*  injury,  Which  might  otherwise  stand  indifferent ;  t*,ft"£p  ^,c  '• 
Kb  in  an  action  on  the  case  lor  enticing  and  procuring  a  wife  to 
leave  her  husband>(c) 


m.  *kULE&  OF  COJVSTBUCTJOM 

It  is  a  maxim  m  pleading  that  every  thing*  shall  be  taken  VI  Unlet  of 
"  most  strongly  against  the  party  pleading,(tf)  or  rather,  that  if  C0iUtrvctl0n' 
the  meaning  of  the  words  be  equivocal*  they  shall  be  construed 
most  strongly  against  the  party  pleading  them  ;(e)  for  it  is  to  be 
intended,  that  every  person  states  his  case  as  favourably  to  himself 
-  as  possible^/)  But  in  applying  this  maxim,  the  other  rules  must 
*  Be  kept  in  view,  and  particularly  those  relating  to  the  facts,  of 
'  which  the  courts  will  ex  officio  take  notice,  Without  their  being 
stated  in  pleading  ;($•)  and  the  maxim  itself  must  be  received 
with  some  qualification,  for  the  language  of  the  pleading  is- to 
have  a  reasonable  intendment  and  construction  ;{h)  and  where 
a  matter  is  capable  *of  different  meanings,  that  shall  be  taken        *  242 
which  will  supportthe  declaration,  fee.  and  not  the  other,  which 
would  defeat  it  (0 

But  the  matter  must  be  capable  of  different  meanings  ;  for 
the  court  cannot,  in  order  to  support  the  proceeding,  in  which 
the  particular  term  occurs,  arbitrarily  give  it  a  meaning  against 
which  the  use,  habits,  and  understanding  of  mankind,  would  - 

plainly  revolt.     But  if  it  be  clearly  capable  of  different  mean-  j 

ings,  it  does  not  appear  to  clash  with  any  rule  of  construction* 
applied  even  to  criminal  proceedings,  to  construe  it  in  that 
sense  in  which  the  party  framing  the  criminal  charge  must  * 

be  understood  to  have  used  it,  if  he  intended  that  his  charge 
should  be   consistent  with   itself.^')    Every  indictment,  See. 


(c)  Willet,  585.  (A)   Com.  Dig.  Pleader,  C.  25.— 

\d)  I  Saund.  259.  n.  8.      2  B.  &  P.  1  Lev.  190. 
155.    4  East,  343.  (0  1  Salk.  325.    5  East,  257. 

(*)  Pep  BttUer,  J.  2  U.  Bl.  530.  (J)    Per  Ld.  Ellenborough,  Ch.  J 

(/)  Co.  lit  303.  b.  5  East,  257.  and  id.  463. 
(?)  Aatc,  217  to 229. 
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III  Rule*  9/  ought  to  contain  a  complete  description  of  such  facte  and  cir- 
con*  uc  07h  cumstances  as  constitute  the  crime,  &c  without  inconsistency 
or  repugnancy ;  but  except  in  particular  caaea  where  precise 
technical  expressions  are  required  to  be  uaed»  there  ia  no  rule 
that  other  words  shall  be  employed  than  such  aa  are  in  ordinary- 
use,  or  that  in  indictments  or  other  pleading**  a  different  senae 
is  to  be  put  upon  them  than  what  they  bear  in  ordinary  accep- 
tation ;  ancj  if,  where  the  sense  may  be  ambiguous,  it  is  suffi- 
ciently marked  by  the  context  or  other  means  in  what  sense 
they  are  intended  to  be  used,  no  objection  can  be  made  on  the 
ground  of  rejmgnancy,  which  only  exists  where  a  sense  ia  en* 
*  243  nexed  to  words,  which  is  either  absolutely  inconsistent  *tbere* 
with,  or  being  apparently  so,  is  not  accompanied  by  any  thing 
to  explain  or  define  them-  If  the  sense  be  clear,  nice  excep- 
tions ought  not  to  be  regarded.(£)  It  is  also  a  rule  relating  to 
the  mode  of  stating  facts,  and  the  form  of  the  pleading  on 
either  side,  that  the  court  are  <x  officio  bound  to  give  soth 
judgment  as  appears  upon  the  whole  record  to  be  proper,  with* 
QUt  regard  to  the  issues  found  or  confessed,  or  to  any  imper- 
fection in  the  prayer  of  judgment  on  either  side ;(/)  and  on  the 
same  ground  we  shall  hereafter  see  that  when  there  is  a  de- 
murrer to  a  plea,  replication,  fcc.  if  the  prior  pleading  be  cfe* 
fective  in  substance,  judgment  will  be  given  against  the  party 
pleading  it. 


IV.  DIVISION  OF  PLGADIWGS. 

IV.  Ikvuitn      The  fiart*  of  pleading  have  been  considered  as  arrangeabfo 
<r  t      nS*-  un(jer  two  jjCWjs .  jrett  Tfy  regular,  being  tnose  whkh  occur 

in  the  ordinary  course  of  a  suit ;  and,  secondly.  The  irregular, 
or  collateral,  being  those  which  are  occasioned  by  mistakes  in 
the  pleadings  on  either  side,(w) 

The  regular  parts  are,  1st.  The  declaration  or  count.     ?dly. 
The /ilea,  which  is  either  to  the  jurisdiction  of  the  court,  or 


(*)  Per  Ld.  EHenborougb,  Ch.  J.        (m)   Vin.  Abr,  Pleas  and  Pleads 
5  East,  259,  260.    2  East,  33.  ing,  C. 

(0  *  Baal,  502.    5  East,  270,  271. 
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suspending  the  action,  as  hi  the  caie  of  parol  demurrer,  or  in  TV.  Division 
•abatement,  or  in  bar  of  the  action/*)  or  in  replevin,  an  avow-  **  *+  244 
ry  or  cognisance.  3dly.  The  replication,  and  in  case  of  an  - 
evasive  plea,  a  new  assignment,  or  in  replevin  the  plea  in  bar 
to  the  avowry  or  cognisance.  4thly.  The  rejoinder,  or  in  re- 
plevin, the  replication  to  the  plea  in  bar.  5thly.  The  surre- 
joinder, being  in  replevin,  the  rejoinder.  6thly.  The  rebutter. 
Tthlv.  The  surrebuttcr,{6)  and  8thly.  Pleas  puis  darrein  co»- 
tknsance,  where  the  matter  of  defence  arises  pending  the  suit 
The  if  regular  or  collateral  parts  of  pleading,  are  stated  to 
be,(/i)  1st.  Demurrers  to  any  part  of  the  pleadings  above  men- 
tioned. 3dly.  Demurrers  to  evidence  given  at  trials.  3dly. 
BUU  of  Exceptions.  4thly.  Pleas  in  Scire  Facias.  And,  5thly# 
Pleas  in  Error.(q)  The  particular  nature  of  each  of  these 
parts  of  pleading,  together  with  the  claim  of  conusance,  de- 
mand of  oyer,  and  imparlances,  Sec.  will  be  considered  in  the 
following  chapters. 


.r 


1  »■    m 


(n)  Id.  ibid.   B«e.  Abr.  Pleat  and       (/>)  Via.  Afar.  Ptet*  and  Pteadtafc 
"Pleading,  A.  C. 

(0)    Vin.  Abr.  Pleai  and  Pleading,        (q)  Id.  ibid. 
C.    Bac.  Abr.  Pk*t  and  Pleading,  A. 
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CHAPTER  IV. 


Of  THK  PRJBCSPE-  AM*  DBOLAfefcYIOtf. 


Of  rite  Pr**  W  HEN  the  plaintiff  commences  his  action  by  tfiecial  origin*? 


ape. 


*  246 


writ,  which  when  the  action  is  for  a  money  demand  amounting 
to  50/.  is  in  general  advisable,  in  order  to  prevent  the  delay  oc- 
casioned by  a  writ  of  error  in  the  exchequer  chamber,(a)  it  is 
usual  for  the  pleader,  particularly  in  special  actions  of  atumfi- 
sit)  to  frame  what  is  termed  the  firmcifie  for  such  writ,  which 
flrscifie  is  delivered  to  the  filacer,  who  thereupon  issues  a  cu- 
flia*  in  the  first  instance,  keeping  the  firacific  as  instructions 
for  the  original,  which  is  not  in  fact  issued,  unless  it  become 
necessary,  in  consequence  of  a  writ  of  error,  upon  a  judgment 
by  default.^)  The  form  of  the  ftrmcifie  in  aitumfuit,  except 
in  its  commencement  and  conclusion,  is  precisely  similar  to 
the  declaration,  setting  forth  the  time,  place,  and  other  cir- 
cumstances, which  constitute  the  cause  of  action,  with  the 
same  particularity  ;(c)  but  in  an  action  of  treiflas*,  (which 
however  is  rarely  commenced  by  original)  though  the  trespasses 
♦are  set  out  at  length  with  the  same  number  of  counts  as  in  a 
declaration,  yet  time,  number,  quantities,  and  value,  are  not 
particularized  in  the  flr*ci/ie.(d) 

In  the  commencement  of  the  flrtcifie  in  aesum/iait^e)  which  is 
not  to  be  intituled  of  any  court  or  term,  the  venue  should  be 


(a)    1  Sid.  424.     Trye,  6.     Gift.        (e)  The  form  of  a  precipe  in 
K.  B.  319.     R.  M.  S3  G.  111.    Tidd's    sorapsit  is  ai  follows (to  wit) 


Prao.  3d  edit  94,  95. 
(6)  Tidd's  Prac.  3d  edit.  96,  97. 
(c)   Lil.  Ent  90. 

(</)  UL  Ent  539. 


If  A  B  make  you  secure,  fee.  then 
put  by  gages  and  safe  pledges,  C 
D,  late  of  -.-••-.,---„.  mer- 
chant, (ar  «*  yeoman,"  Sec.  accord- 
itig  to  the  fact)  and  E   F,  late  ^ 


Jpd  jptb*  oomfr  »  **k*  the  action  U  intended  to  be  trie*,  Of  tte  /»*■> 
4*4  if  4*e  defendant  fiiiuwt  be  found  ro  that  county,  a  testatum 
qytit*  put*  be  issued  into  the  county  where  be  may  be  ;  far 
though*  Jqriag  the  venue  in  the  declaration  in  a  county  Afferent 
to  that  in  fife*  original,  is  not  an  irregularity  of  which  the  de- 
fendant himself  can  take  advantage,  yet  his  bail  will  by  the 
practice  of  the  court  of  &.  B.  be  thereby  diachargedt(/)  The 
name*  of  all  the  parties  must  also  be  correctly  stated,  and  the 
etatufte  of  addition*  requires,  "  that  in  original  writ*,  the  ear 
"  tale  or  degree,  or  mystery  of  the  defendants,  and  the  town*, 
"  hamlets,  or  pftaee*  and  counties  in  which  they  were,  or  be, 
"  or  in  which  they  be,  or  were  conversant,"  shall  be  insert- 
ed.^) Under  this  statute,  the  plaintiff  may  describe  the  de- 
fendant, either  by  his  addition  of  degree,  or  mystery ;  and, 
•therefore,  where  the  defendant  is  described  by  the  addition  of 
gentleman  or  yeoman,  *he  cannot  plead  that  he  was  a  mer-  *  247 
chant,  Sep.  or  vice  versa  ;(A)  and  the  plaintiff  has  his  election 
to  describe  the  defendant,  either  of  the  place  of  his  abode,  at 
the  time  of  the  issuing  of  the  writ,  or  of  any  place  which  he 
had  formerly  frequented  (0  When  the  defendant  is  described 
by  an  aUae  dictus  the  addition  should  be  after  the  first  name ;(/) 
and  where  there  are  several  defendants,  the  addition  of  each 
is  usually  described  separately,  but  in  an  action  against  hus- 
band and  wife,  no  addition  of  the  latter  is  necessary .(k)  In 
proceedings  to  outlawry  and  in  indictments,  these  points  are  still 
material,  and  indeed  should  in  all  cases  be  attended  to  by  the 
pleader  in  framing  the  ftrtcifie  ;  but  as  oyer  of  the  writ  can- 
not now  be  craved,  and  as  it  is  unnecessary  to  insert  the  de- 
fendant's addition  of  place  or  degree  in  any  declaration^/)  no 
advantage  can  be  taken  in  pleading  of  a  mistake  of  the  addition 


the  fame  place,  merchant,  that  they  "bo  (g)  l  H.  V.  c.  5. 

before  us  on  -  -  -  » (a  general  re-  (A)   Ld.  Kaym.  1 541.     1  Stra.  566. 

turn  day)  wheresoerer  we  shall  then  9  Stra.  816. 

te  in  England,  to  shew,    Far  that  (t)  S  Stra.  924.    Barnes,  162.     1 

trhereas,  fee.  (here  Met  firth  the  caute  Lutw.  40.              ^k 

*f  action  precUety  at  in  a  declaration,  (J)    Leach,  C.  xf  469.      1  Saund. 

andconchuk  a*  fotbrws)  to  the  da-  14  n.  1. 

mage  of  the  said  A  B,  of /.  (fr)  Bae.  Abr.  Misnomer,  B.  4. 

asH b  said,  he.  (0  98.  fe  P. 395. 

(/)  3  Ut.  885.  Post,  249    R.  B. 

•G.II.a.  * 
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Of  the  Pr*-  in  the  firtcifle  or  original,  Unless  the  nuMddftioa  be  umeees* 
ct*e'  '  sariiy  inserted  in  the  declaration,  in  which  case,  it  would  lie 

open  to  the  defendant,  to  plead  in  abatement.  On)  -  The  fir  edfic 
must  require  the  sheriff  to  have  the  defendant  in  court,  on  * 
general  and  not  a  special  return  day, ,  and  in  the  King'6  Bends, 
not  at  Weatmm*terf  but  generally}  wheresoever  the  king  shall 
*  248  then  be  in  EnglandXn)  In  actions  of  debt  *and  covenant,  the 
firacific  and  capias  thereon,  as  framed  by  the  pleader,  contain 
only  a  general  complaint,  without  expressing  the  particulars  <tf 
the  cause  of  action. (oj 


OF  THE  DECLARATION. 

The  declaration  is  a  specification,  in  a  methodical  and  legal 
form,  of  the  circumstances  which  constitute  the  plaintiff's 
cause  of  action. (/z)  It  may  be  considered  with  reference,  1st 
To  those  general  requisites  or  qualities,  which  govern  the 
whole  declaration  ;  and,  2dly.  To  its  form  and  particular  parts 
and  requisites. 


/.  THE  GENERAL  REQUISITES. 

i 

i.  General  r*.      ^he  g6061*^  requisites  or  qualities  of  a  declaration  are ;  1st. 

fuudtes.  That  it  correspond  with  the  process,(?)  and  in  bailable  actions 

with  the  ac  etiam  and  affidavit  to  hold  to  bail.  2dly.  That  it 
contain  a  statement  of  all  the  facts  necessary  in  point  of  law  to 
sustain  the  action,  and  no  more  ;(r)  and  3dJy.  That  these  cir- 
cumstances be  set  forth  with  certainty  and  truth.(«) 


(m)  I  B.  k.  P.  648.    I  Sauitd.  513.  (/»)    Co.  Lit  17.  a.  305.  a.   £ae. 

a.  n.  5.    2  Saund*J09.  a.  n.  1.  Abr.  Picas,  B.    Com.  Dig.  Pleader, 

(«)  Tidd's  Pflsf  100.    Stra.  1155.  C.  7.    Heath's  Maxims,  I,  £ 

(©)    See  the  forms  in  Debt,  Tidd's  (g)  Com.  Dig.  Pleader,  C.,13. 

Forma»  31. 45.    Imp.  Prac.  K.  B.  7th  (r)    Co.  lit  503.  a.      Plowd.  84. 

edit  591.    6th  edit  537.    And  in  Co-  12*. 

Tenant,  Tidd't  Forms,  31.  45.  («)   Id.  ibid. 
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Regularly  the  declaration  should  correspond  with  the  pro-  i  General 
teas ;  but  as  according  to  the  'present  practice  of  the  courts,  u£1Souid 
oyer  of  the  writ  cannot  be  craved,  and  a  variance  between  the  cf!rrcspoi.d 

*  ,  vith  proceta, 

writ  and  declaration,  cannot  in  any  case  be  pleaded  in  abate-  *  249 
ment ;(;)  and  as  there  are  several  instances  in  which  the  court 
will  not  set  aside  the  proceedings,  on  account  of  a  variance  be- 
tween the  writ  and  declaration,,  u)  many  of  the  older  decisions 
am  no  longer  i  applicable  in  practice.  Jn  the  King's  Bench, 
when  the  proceedings  are  by  special  original,  we  have  seen  that 
the  venue  must  be  laid  in  the  county  into  which  the  origi- 
nal was  issued,  or  in  bailable  cases  the  bail  will  be  dischar- 
ged ;(v)  but  in  the  Common  Pleas  the  bail  would  not  be  dis- 
charged by  such  variance, (w)  and  where  an  outlawry  has  been 
reversed,  the  plaintiff  may  in  C.  P.  declare  in  any  county.(:r) 
We  will  consider  how  far,  according  to  the  present  practice  of 
the  courts,  the  declaration  must  correspond  with  the  process, 
or  the  ac  etiam  and  affidavit  to  hold  to  bail,  with  respect  to, 
l6t.  The  names  of  the  parties  to  the  action;  2dly.  The  number 
of  such  parties ;  Sdly.  The  character  or  right  in  which  they 
sue,  or  are  sued  ;  4thly.  The  cause  andforta  of  action  ;  and  un- 
der each  of  these  heads,  the  consequences  of  a  deviation  from 
the  process. 

1st.  With  respect  to  the  names  qf  the  fiartiesy  when  bailable 
or  common  process  in  the  King's  Bench  or  Common  Pleas  has 
been  issued  against  the  defendant  by  a  wrong  name,  if  he  appe-.tr 
in  such  name  he  will  be  estopped  from  pleading  in  abatement, 
and  *the  declaration  may  be  conformable  to  the  writ  \{v)  and  *  jja 
if  he  appear  by  his  right  name,  the  plain  tiff  may  declare  against 
him  by  such  name,  stating,  that  he  was  arrested  or  served  with 
process  by  the  other,  in  which  case  the  defendant  cannot  plead 
the  misnomer  in  the  writ  in  abatement. (to)     It  has  been  deci- 


(0  1  SaurnJ.  318.  a.    S  B.  &  P.        (t>)   Willes,  461.     Barnes,  94.     i 

395.     6  T.  R.  364.  Salk.  8.     3  T.  R.  611.     2  Wils.  393. 

(«)  6  T.  U.  364.  Bac.  Abr.  tit.    Pleas,  I.   11.     Tidd's 

(v)  Ante,  246.  Prac.  582.  n.  i.  ace.     ^Raym.  *&• 

(w)  Imp.  Prac.  C.  P.  159,  160.  R.     csnt. 

H.  22  Geo.  Ill,  C.  P.  %    (w)  3  T.  R.  6tt.    1  B.  k  P.  645. 

(x)  3  Lev.  245.    Imp.  C.  P.  612.        9  Wils.  393. 

Vol.  I.  [  23  ] 
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J.  General      ded  in  the  King's  Bench,  that  on  process  not  bailable*  if  the  dej- 
rcqumtet.        fendant  do  not  appear,  the  plaintiff  cannot  rectify  the  mistake 
by  appearing   for  him   in  his  right  name,  according  to  the 
statute  \{x)  though  if  the  plaintiff  were  to  appear  lor  the  de- 
fendant, in  the  name  by  which  he  is  sued,  this  would  warrant 
him  in  proceeding  to  judgment  and  execution  ;(}/)  but  it  has 
been  decided  in  the  Common  Pleas,  that  even  in  bailable  pro- 
cess, an  arrest  of  a  person  by  the  name  of  Weston)  and  declara- 
tion de  bene  esse  against  him,  as  Wason  sued  by  the  name  of 
Weston^  was  regular  ;(z)  and  it  has  been  since  determined  in  the 
King's  Bench,  that  if  a  defendant  be  served  with  process  by  a 
wrong  christian  name,  and  afterwards  the  plaintiff  enter  an  ap- 
pearance for  him,  and  serve  him  with  notice  of  declaration  by 
his  right  name,  and  proceed  to  judgment  and  execution,  the 
court  will  hot  set  aside  the  proceeding  for  irregularity,  merely 
on  the  ground  that  the  defendant  never  appeared,  because  he 
ought  to  have  pleaded  such  misnomer  in  abatement  ;(a)  and 
it  has  been  decided,  that  where  process  has  been  issued  against 
*  251         a  defendant,  *by  a  wrong  name,  such  misnomer  may  be  cured 
by  amending  the  writ,  if  there  be  any  thing  to  amend  by, 
and  then  declaring  against  the  defendant  by  his  right  name ; 
as  where  the  defendant  is  properly  named  in  the  affidavit  to 
hold  to  bail,  but  is  mistaken  in  the  process.(A)   If  there  be  rea- 
son to  doubt  the  defendant's  name,  it  may  be  advisable  either 
to  wait  till  the  defendant  has  appeared,  and  to  declare  in  chief; 
or  to  declare  de  bene  esse,  with  an  alios,  and  it  has  been  held, 
that  a  declaration,  against  a  defendant,  by  the  name  of  "  Jonathan 
"  otherwise  John  Soans"  is  sufncient.(r)  If  the  plaintiff,  not  be- 
ing aware  of  the  real  name  of  the  defendant,  declare  against  him 
-by  his  wrong  name,  and  he  plead  the  misnomer  in  abatement,  it 
is  not  necessary  to  enter  a  cassetur,  for  the  court  will  give  the  plain* 
tiff  leave  to  amend,  even  in  proceedings  against  a  prisoner,(</)  un- 
less previous  to  the  application,  the  debt  has  been  tendered. 


(j*)  3  T.  R.  611.  in  vhat  name  the  plaintiff  entered  tte 

Cy)  2Stra.  1218.     6  T.  R.  234  to^appearance. 
£*6.  (b)  2  B.  &  P.  109. 

(r)  1B.&P.  105.  (c)  3  East,  111. 

(a)  3  East,  167.    But  H  is  observ-        (d)  7  T.  It.  698 
ed  in  the  notes,  that  it  did  not  appear 
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Where  there  has  been  a  misnomer  in  the  writ,  care  roust  be  I  General 

requnutcs 
taken  on  the  part  of  the  defendant,  not  to  waive  the  objection  \(e ) 

and  it  is  said,  that  he  may  move  before  appearance,  to  set  aside 
the  proceedings  for  irregularity//)  or  where  he  has  been  ar- 
rested on  bailable  process,  he  may  support  an  action  of  tres-  e 
pass  for  the  false  imprisonment.  (#) 

Where  the  name  of  the  fiUnntiff  has  been  mistaken  in  the 
process,  it  is  advisable,  as  in  the  case  of  a  defendant,  to  state, 
that  "  Ji.  By  (the  real  name,)  at  whose  suit,  by  the  name  of  E  • 

««  *B,  C  D  was  served  with  process,"  or  a  arrested  in  this  suit,         *  252 
"  complains  of  the  said  C  D  being,"  &c.(A)  for  if  the  plain- 
tiff's misnomer  be  continued  in  the  declaration,  the  defendant        ' 
may  plead  it  in  abatement,  though  he  cannot  in  bar,  even  in 
the  case  of  the  name  of  a  corporation.(f) 

2dly.  With  respect  to  the  declaration  corresponding  with  the 
process  in  the  number  of  the  parties,  it  has  been  held  that  if  a 
writ  be  sued  out  in  the  name  of  one  filaintiffy  the  declaration  in 
chief  must  not  vary,  and  if  it  be  delivered  in  the  name  of  two 
plaintiffs,  the  proceeding  will  be  set  aside  for  irregularity.! j) 
But  in  the  King's  Bench,  where  the  defendant  has  appeared  to 
process  at  the  suit  of  two,  one  of  them  may  declare  alone  by 
the  bye,  for  he  will  be  considered  as  a  stranger  ;(£)  and  though 
the  plaintiff  in  the  original  action,  must  declare  in  chief,  before 
he  can  declare  by  the  bye,(/)  any  other  person  may  declare  by 
the  bye,  before  the  delivery  of  a  declaration  in  chief;  Cm)  and  in 
an  action  at  the  suit  of  the  husband  alone,  a  declaration  may  be 
delivered  by  the  bye  at  the  suit  of  himself  and  feme,  and  vice 
versa,  though  it  is  otherwise  in  the  Common  Pleas.(n) 

Process  by  bill  or  latitat,  not  bailable  in  the  King's  Bench  or 
common  process  in  the  Common  Pleas,  may  be  against  four 
defendants,  and  the  plaintiff  may  declare  thereon  separately 
against  each  ;(o)  but  on  bailable   process  against  several,  the 

(e)  See  the  mode  of  appearance,  (h)  Burr.  8190. 

and  of  giving  the  bail-bond,    Tidd's  (/)  6  T.  R.  158.    7  ^  R.  80. 

Prac.  3d  edit.  582.  n.  i  (m)  Col.  Phillips'  case.  1  Cromp 

(/)  I  B.  &  P.  647.  100. 

($■)  8East,3sJ8.    Tidd's  Prac.  582.  (n)    Barnes,  537.      1  ScL  Five, 

n.  i.  c.  6.  s.  1.  B.  3. 

(/»)  1  B.  fe  P.  647.  («)  4  East,  589.     1  B.  k  P.  19.  49 

(*)  i  B.  &  P.  40.    3  Anstr.  935.  4  T.  R.  695     Tidd's  Prac.  80. 

( J)  lB.kP.  383. 
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I  General-     "declaration  niUBt.be  ag&intt  all  jointly,  or  the  declaration  will  be* 

set  aside  for  irregularity  .{ft) 

3dly.  Upon  common  process,  not  bailable,  and  which  does  not 
specify  the  character  or  right  in  which  the  plaintiff  sues,  bo 
•  may  declare  qui  tarn,  or  as  executor,  or  administrator,  or  at* 
aignce,  or  any  other  special  character,  for  this  does  not  tend 
to  enlarge,  bat  to  narrow  the  demand  which  the  defendant 
,was  called  upon  to  answer ;(?)  and  it  has  been  decided,  that 
though  the  plaintiff  may  style  himself  executor,  (not  stating 
himself  to  sue  a*  executor,)  or  give  himself  any  other  superfluous 
description  in  the  process,  and  declare  otherwise,  this  will  not  be 
irregular,  because  the  demand  is  still  the  same.(r)  But  where 
the  process  is  to  answer  the  plaintiff,  in  a  special  character  or 
right,  he  cannot  declare  generally,  and  if  he  do,  the  variance 
•will  be  fatal,  and  the  court  will  set  aside  the  proceedings^*)  as 
if  the  process  be  qui  tam^t)  or  as  executor,(«)  or  as  assignee 
of  a  bankrupt,(xO  the  declaration  can  only  be  in  the  same  cha- 
racter ;  and  in  the  latter  cases,  where  the  action  is  bailable,  the 
court  will  discharge  the  defendant  out  of  custody,  on  filing  com- 

#954  mon  ******  '^  aml  where  thc  process  is  bailable,  to  answer  the 
plaintiff  in  his  own  right,  and  he  declare  as  executor,  the 
court  will  order  a  common  appearance  to  be  entered,  leaving 
the  plaintiff,  however,  at  liberty  to  proceed  upon  his  declara- 
tion, (x)  It  seems,  that  if  the  process  be  general  in  the  body  of 
it,  a  variation  in  the  declaration  from  the  ac  etiam  part,  or  from 
the  affidavit  to  hold  to  bail,  is  only  a  ground  for  discharging  the 
defendant  on  common  bail,  and  not  for  setting  aside  the  proceed- 
ings for  irregularity. (y) 


(p)  Id.  ibid.  5  T.  R.  722.    Tidd>  (»}  Ante,  note  (?). 

Prac.  164.     How  to  act  «hen  one  of  (<)  Burr.  2417.     2  Stra.  1232.  n.  I. 

the  defendants  cannot  be  arrested  or  (w)  S  T.  R.  41 6.    1  B.  &  P.  383.  3 

jerred  with  proeeaa.    See  Set  Prac.  Wilt,  61. 

vol.  1.  e.  6.  t.  1.  E.    Imp.  Prac.  K.  B.  (y)  1  Tidd's  Prac.  3d  edit.  403.  n- 

6th  edit  545^  7  edit  599.    1   Stra.  %. 

473.  (w)8T.R.*16. 

(?)  Stra.  1232.    2  Bl.  Rep.  722.    3  (x)  3  Wiis.  61. 

Wila.  141.    Burr.  2417.    1   B.  fc  P.  \y)  6  T.  R.  363.    3  Wila.  141.  Iflt 

383.  n.  b.  8T.R.  416.. 

(r)  2  Bl.  Rep.  722.    1  B.  &  P.  383. 
a.  b. 


OF  THE  DECLARATION.  254 

.    4thly.  Upon  common  process,  by  bill  in  the  King's  Bench,  or  I  General 

.  ,  *      •    •       \_     ^  requisite*. 

Upon  a  cafaas  or  original  quart  clausum  fregtt  in  the  Common 
Pleas,  the  plaintiff  may  declare  in  any  cause  of  action t  whatever 
though  the  writ  in  each  case  is  in  trespass.(z)  But  in  bailable 
actions,  the  declaration  must  correspond  with  the  cause,  and  the' 
Jvrm  of  action  in  the  affidavit,  and  the  ac  ttiam  part  of  the  lati- 
tatt  or  other  process,  for  otherwise  the  defendant  will  be  dis- 
charged out  of  custody^  on  filing  common  bail  ;(«)  but  this 
will  be  the  only  consequence,  for  the  court  will  not  in  such  case 
set  aside  the  proceedings  for  irregularity  .(A)  And  a  variance 
in  the  amount  of  the  debt,  between  the  ac  etiam  part  of  the  lati- 
tat and  the  declaration)  is  not  even  a  ground  for  discharging  the 
defendant  on  common  bail  ;(c)  and  where  the  sum  •sworn  to  is  *  255 
under  40/.  a  variance  between  the  form  of  action  in  the  ac  etiam 
and  the  declaration,  is  not  material. (c)  When  the  proceeding 
has  been  by  special  original^  the  plaintiff  should  declare  in 
chief,  for  the  same  cause  of  action  expressed  in  the  writ,  and 
in  bailable  cases  if  there  be  a  variance  between  it  and  the  de- 
claration, the  defendant  will  be  discharged  on  entering  a  com- 
mon appearance  ;(d)  but  the  proceedings  will  not  be  set  aside, 
merely  on  account  of  a  variance  in  the  cause  of  action,  and, 
therefore,  the  only  consequence  of  the  mistake  is,  that  the 
plaintiff  loses  the  security  of  the  bail.(f) 

The  declaration  must  allege  all  the  circumstances  necessary  8dl?.  Thede- 
for  the  support  of  the  action,  and  contain  a  full,  regular,  and  nihie  u\\  the 
methodical  statement  of  the  injury  which  the  plaintiff  has  sus-  (o^^""^ 
tained,  with  the  time  and  place,  and  other  circumstances,  with  tf  the  action, 
such  precision,  certainty,  and  clearness,  that  the  defendant 
Knowing  what  he  is  called  upon  to  answer,  may  be  able  to 
plead  a  direct  and  unequivocal  plea,  and  that  the  jury  may  be 
enabled  to  give  a  complete  verdict  upon  the  issue,  and  that 
the  court,  consistently  with  the  rules  of  law,  may  give  a  ceiv 


(r)Cowp.  455.    It  E.  15  Geo.  IT.  .    (c)  5  T.  R.  403.   Sod  vide  5  East, 

reg,  1.  205. 

(a)  7  T.  R.  80.    8  T.  R.  27.  Cawp.        (c)  t  H.  B1.  310.       2  Satinil.  52.  a, 
455.     1  H.  B1.  310.  (d)  5  T.  R.  404.    R.  H.  8  Cur.  f 

(*)  6  T.  It,  363.  2  Wils.  393.  Ante,        [ej  6  T.  R,  363.    2  Wila.  &  J. 
9#. 
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/.  General     tain  and  distinct  judgment  upon  the  premiscs.(/)    The  gene- 
reqmutes.       ^  ^^  ag  to  what  fects  mu9t  be  slate<^  navc  ^cn  considered 

in  the  preceding  chapter,^  as  well  as  the   inconveniences 
*  256        which  may  arise  from  the  *statement  of  superfluous  or  un- 
necessary matter. (h)     The  requisites  of  the  declaration  in 
each  particular  case,  so  much  depend  upon  circumstances,  that 
any  general  observations  in  this  place  upon  the  structure  of  a 
declaration  would  be  but  of  little  utility, 
sdly.  Of  tho      We  have  already  considered  the  different  degrees  of  cer- 
quired  in  a  de^  tainty  required  in  pleading,  and  we  have  seen,  that  the  cer- 
claratk>Q.(»)     tainty  necessary  in  a  declaration,  is  to  a  certain  intent  in  gene- 
ral^/) which  should  pervade  the  whole  declaration,  and  is  par- 
ticularly required  in  setting  forth  the  parties,  time,  place,  and 
other  circumstances  necessary  to  maintain  the  action.(*) 

1st.  It  must  be  stated  with  certainty  who  are  theflartie*  to 
the  suit ;(/)  and,  therefore,  a  declaration  by  or  against  "CD 
"  and  company,"  not  being  a  corporation,  is  insufficient  ;(m)  but 
where  there  are  several  plaintiffs  or  defendants,  whose  names 
have  been  once  described,  it  is  sufficient  afterwards,  to  adopt 
the  words,  "  plaintiffs,"  or  "  defendants,"  without  again  enu- 
merating all  the  names  ;(w)  but  this  is  not  usual  in  practice* 
unless  the  parties  be  very  numerous.  We  have  seen,  when 
the  declaration  may  vary  from  the  process,  in  the  name  of  the 
defendant,  or  may  describe  him  with  the  alias  dictusXo)  If 
*  257  l^e  P^u1^'3  nanie,  even  in  the  *case  of  a  corporation,  be 
mistaken,  the  objection  can  only  be  taken  by  plea  in  abate- 
ment.(/*)  In  declarations  upon  contracts,  it  should  be  express* 
ly  stated,  by  and  with  whom  the  contract  was  made  ;(g)  and 
where  there  are  two  or  more  persons  of  the  same  name,  they 
should  be  distinguished  from  each  other  by  the  insertion  of 
some  appropriate  allegation,  as  "  the  now  plaintiff,"  or  "  the 


(/)  Cowp.  682.    6  East,  422,  423.  (0  Com.  Dig.  Pleader,  C.  18. 

5  T.  R.  623.  (m)  8  T.  R.  508. 

($■)  Ante,  216  to  229.  (»)  l  New  Rep.  289. 

(A)  Ante,  2.31  to  254.  (o)  Ante,  249  to  252. 

(i)  Ante,  236  to  241.  (p)  1  B.  &  P.  40.      3  Anstr.  935, 

(./)   Ante,  237.      Fiowd.  84.  Co.  (q)  Ld.  Raym.  899.      Com.  Dig.. 

Lit.  303.  a.     1  New  Rep.  173.  Action,  Case  Assumpsit,  H.  &  Ptewt- 

(*•)  Com.  Dig.  Pleader,  C.  18  toC.  er,  C.  18.                                       ^ 

27.    Tide's  Prac.  3d  edit  405.  f 
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,« defendant  in  this  suit,"  or  "  the  said  E  F,  deceased>"  /  General 
:&c.(r)  in  general,  however,  the  omission  in  this  respect,  will  ret*ta*i  cs 
be  aided  by  intendment,  particularly  upon  a  general  demurrer, 
.or  after  verdict.U)  But  where  the  plaintiff's  name  has  by  mis- 
take been  inserted,  instead  of  the  defendant's,  or  vice  vena, 
the  declaration  will  be  bad  upon  special  demurrer  ;(0  though 
it  is  aided  by  verdict,  or  upon  general  demurrer,  by  the  sta- 
tutes of  jeofails  ;(u)  but  it  has  been  decided  that  these  statutes 
do  not  extend  to  jthe  names  of  third  persons.dO  When  the 
debt  arose  on  record  or  specialty,  it  was  formerly  usual  to  state, 
as  well  in  the  writ  as  declaration,  the  defendant's  description  in 
the  record  or  specialty,  under  an  alias  dictus,  but  this  is  no 
•longer  the  practice. (ty) 

Sdly.  The  declaration  in  personal  actions,  must  in  general, 
state  a  time,  when  every  material  or  *traversable  fact  happened,  *  258 
and  when  a  venue  is  necessary,  time  must  also  be  mentioned. (x) 
The  precise  time,  however,  is  not  material,  even  in  criminal 
cases,(y)  unless  it  constitute  a  material  part  of  the  contract,  &c. 
declared  upon,  or  where  the  date,  See.  of  a  written  contract  or 
record  is  averred,(z)  or  in  ejectment,  in  which  the  demise 
must  be  stated  to  have  been  made  after  the  title  of  the  lessor 
of  the  plaintiff  and  his  right  of  entry  accrued.(a)  Thus  in  a«- 
sumfisit  upon  a  parol  contract,  the  day  upon  which  it  is  made 
being  alleged  only  for  form,  the*  plaintiff  is  at  liberty  to  prove 
a  contract  express  or  implied,  at  any  other  time  ;(£)  though  in 
stating  the  date  of  a  promissory  note  or  deed,  or  in  describing 
a  usurious  or  other  contract  relating  to  time,  it  must  be  truly 
stated. (c)  A  deed,  however,  may  be  stated  in  pleading,  to 
have  been  made  on  a  day  different  from  that  on  which  it  bears 
date,  though  in  such  case,  the  words  "  bearing  date,"  &e. 


(r)    2  WHs.  386.     Cro.  Eliz.  967.  6«4>  625.    Com.  Dig.  Pleader,  C  1* 

Com.  Dig.  Pleader,  C.  18.  Plowd.  24. 

(*)  Id.  ibid.     1  New  Rep.  172.  (y)    Id.  ibid.      1  Saund.  24.  n.  1. 

(0  1  B.  &  P.  59.     Willes,  8.  Co.  Lit  283.  a.    2  Saund.  5.  n.  3.  295. 

t«)  16  k  17  Car.  II.  c.  8.     4  Ann.  a.  2.      Hawk.   P.  C.  B.  2.    c.  25. 

0.16.     Com.  Dig.  Action,  Case  As-  a.  81. 

sumpsit,  H.  3.    Willes,  5.  (?)  4  T.  R.  590.    10  Mod.  313. 

(v)  Willes,  8,  9.  (a)  2  East,  £57. 

(»)  1  Saund.  14.  n.  1.  (6)  2  Stra.  806.    10  Mod.  313. 

fr)   Per  Btdler,  J.    5  T.  ft.  63D.  (c)  Id.  i>id.    3  T-  R.  531. 
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J.  General     should  be  omitted  .(</)    So  in  trespass  die  time  k  not  naffe* 

tcqmtitcM.       rial,(r)  and  where  several  trespasses  arc  staled  to  have  beeft 

committed,  on  divers  days  and  times,  between  a  particular  day* 

and  the  commencement  of  the  action,  the  plaintiff  is  at  Liberty 

*  259         to  fN1°ve  *  single  act  of  trespass,  anterior  *to  the   first  day» 

though  he  cannot  give  in  evidence  repeated  acts  of  trespass* 
unless  committed  during  the  time  6tated  in  the  declaration^./) 
When  4n  one  continued  sentence,  or  in  several  sentences  god* 
nected  by  the  conjunction  u  and,"  several  facts  are  stated,  the 
time  though  only  once  alleged  will  apply  to  each  (act ;  as  ia 
trespass  that  the  defendant  on,  &c.  at,  Sec.  made  an  assault  on 
the  plaintiff  and  took  and  carried  away  a  bag.(£-)  And  it  is  saidt 
that  in  averring  the  performance  of  a  contract,  it  is  not  neces- 
sary to  state  any  particular  day,  unless  time  be  material, (A)  and 
to* a  negative  matter,  no  time  need  be  alleged.(i)  In  framing 
the  declaration,  care  must  be  taken,  that  no  part  of  the  cause 
of  action,  or  damages  resulting  from  the  injury,  appear  to 
have  accrued  after  the  time  to  which  the  declaration  by  its 
title  refers,  for  otherwise  it  will  be  subject  to  a  demurrer  ;(j) 
and  where  it  is  positively  and  expressly  averred  in  the  declara- 
tion, that  the  plaintiff  has  sustained  damage  from  a  cause,  sub- 
sequent to  the  commencement  of  the  action,  or  previous  to 
the  plaintiff's  having  any  right  of  action,  and  the  jury  give  en- 
tire damages,  judgment  will  be  arrested ;  but  where  the  cause 
of  action  is  properly  kid,  and  the  other  matter,  either  comes 
under  a  sciiicet,   or  is  void,  insensible   or  impossible,    and 

*  260         'therefore  it  cannot  be  intended,  that  the  jury  ever  had  it  under 

their  consideration,  the  plaintiff  will  be  entitled  to  judgment^*) 
After  verdict,  judgment  will  not  be  stayed  or  reversed,  for  t 
mistake  of  the  day,  month,  or  year,  in  any  declaration,  fee, 
where  the  right  time  in  the  same,  or  any  proceeding  writ,  &c. 
is  once  alleged,(/)  and  this  provision  is  now  extended  to  judg- 


(#/)  4  East,  477.  (*)    5  T.  R.  616.     Plowd-  9k  t. 

(<•)  Co.  Lit.  2S3.il  Com.  Di»   Pleader,  C  19. 

(/)  Post,  vol.  2.  3fi7,  36S.  n.  s.  (./)  2  Sauinl.  291.  n.  1.  c. 

(3)  Cro.  Jac.  4-V3.  252.  Amir.  251.         (Jr)    2  Saunrl.    171.    c     Com.  T% 

Com.   Dig.    Pleader,    C.  19.      1U    Pleader,  C.  19.     And  ante,  233, 23*. 

Bavin.  576.  (J)    16  &  17  Cur.   II.    c.  8.      Cora. 

(A)  Ore.  Eliz  880.  Dig.  Pleader,  C.  19. 
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tof  •on&ftsiotW  nU  dfc&,  fcc.  in  eouitB  of  record\(m)  and  /.  General 

m  peiMli  SCtioilM*)  «gir«Wfci. 

-  3dty.  h  is  also  essential  to  the  declaration*  that  a  place  be  al- 
leged, where  every  fact  material  aad  traversable  occurred  .(o) 
I  shall  postpone  the  consideration  of  this  requisite)  till  1  state 
th©  doctrine  of  venue*. 

4tbfy.  it  is  still  more  material,  that  certainty  and  accuracy 
fee  observed  in  the  more  substantial  parts  of  the  declaration, 
Which  state  the  cause  of  action  itself.  Thus  in  a—wnfrnty  the 
consideration  of  the  contract,  and  the  contract  itself  must  be 
fully  stated,  and,  therefore,  in  the  instance  before  mentioned) 
a  declaration  stating  that  in  consideration  that  the  plaintiff  had 
•old  to  the  defendant  a  certain  horse  at  and  far  "  a  certain  quan» 
*  tity  of  oil,"  not  specifying  the  quantity,  is  insufficient^/*)  So 
-a  declaration  in  debt  on  "  a  certain  bond,"  without  staling  the 
particulars,  is  not  sufficiently  certain  ;(?)  and  a  declaration  in 
trespass  for  taking  fish,  &c.  or  divers  goods  and  chattels,  without 
♦specifying  the  number  or  quality,  is  too  general. (r)  So  a  de-  *  261 
daration  in  ejectment  for  a  "  tenement,"  not  shewing  of  what 
•description.^*)  On  the  other  hand,  we  have  seen  that  the  de- 
olaration  should  contain  no  unnecessary  statement,  nor  prolixity 
in  the  statement  of  those  facts  which  must  be  alleged.^)  The 
application  of  these  several  rules  will  be  better  considered 
when  we  examine  the  particular  parts  of  the  declaration.  It 
may  here  suffice  to  observe,  that  the  want  of  sufficient  certain- 
ty, is  generally  aided  by  verdict  at  common  law,(u)  or  even 
by  the  defendant's  pleading  to  the  declaration^)  or  by  demur- 
ling  to  the  whole,  where  only  a  part  of  the  count  is  bad.(w) 


II.  ITS  PARTS  AMD  PARTICULAR  REQUISITES. 

The  parts  of  a  declaration  are,  1st.  The  title  of  the  court  and 
term.     2dly.  The  venue.     3dly.  The  commencement.     4thly. 


(m)  4  Ann.  o.  16.  (l)  Ante,  231  to  233. 

(ft)  4  Geo.  II.  c.  26.    Willes,  600,  (w)  2  B.  k  P.  265.     t  New  Hep. 

(o)  5  T.  R.  620.  172.   2  Saund.  74.  b.    1  Saund.  228.  a- 

(p)  Ante,  240.  (v)  2  Saund.  74.  b. 

(q)  Id.  ibid.  (w)  2  Saund.  379,  380.    Com.  Dig. 

(r)  Com.  Uig.  Pleader,  C.  2t.  Pleader,  C.  32. 

(«)  1  East,  441.    8  East,  357.  fc 
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ll  in  par*.  The  statement  of  the  cauee  of  action.    5Mp.  Sevend 

6thly.  The  conclusion.    And  7thJy.  The  profert  and  pledge*. 
1st  The  title       In  the  Ring's  Bench,  when  the  proceedings  are  by  bill,  the 

of  the  court     ,,..  .,,..,  *.. 

and  term.        declaration  is  entitled  with  the  name  of  the  prothonot&ry,  or  chief 
clerk,  now  "  Markham  and  Le  Blenc"  for  enrolling  pleas  in  civil 
*"  262        causes,  depending  between  party  and  'party,  on  the  plea  side 
of  the  court,  and  particularly  by  bill.(x)    When  the  proceed- 
First  title  of  ings  are  by  original,  the  declaration  is  usually  entitled  «  In  the 
rm'  "  King's  Bench ;"  and  in  the  Common  Pleas  and  Exchequer, 

the  name  of  the  court  is  superscribed,  as  in  a  declaration  by 
original,  in  the  King's  Bench. 
Of  what  term.       The  title  of  the  term,  wkh  reference  to  the  ancient  proceed- 
ings or*  tcnus,  is  to  be  considered  as  a  statement  or  memorasr 
dum  of  the  time  when  the  plaintiff  comes  into  court,  and  alleges 
his  cause  of  complaint  ;(y )  and  as  this  could  only  be  in  term  time, 
when  the  defendant  was  in  court,  consequently  a  declaration  must 
in  general  be  entitled  in  term,  though  by  the  present  practice  of 
the  courts,  a  bill  may  be  filed  in  vacation,  against  a  member  of 
parliament,  an  attorney,  or  a  prisoner,  with  a  special  memoran- 
dum of  the  preceding  term.(z)    The  declaration  by  bill,  should 
regularly  be  entitled  of,  or  on  a  day  after  bail  has  been  filed,  or 
on  appearance  entered,  because  the  bill  of  which  it  is  a  copy, 
cannot  be  filed  until  the  bail  is  put  in,  which  alone,  in  the  King's 
Bench,  gives  the  court  jurisdiction,  and  when  by  reference  U> 
the  practice  of  declaring  ore  tenus,  the  defendant  was  in  court, 
to  hear  the  cause  of  complaint  ;(<z)  unless  in  the  case  of  a  .de- 
claration de  bene  ease.    Therefore,    if  there  be   two  defend- 
ants, and  one  of  them  cannot  be  served  or  arrested  on  the  first 
*  263        process,  *and  he  be  brought  into  court  upon  another  writ,  re- 
turnabie  in  a  subsequent  term,  the  declaration  should  be  enti- 
tled of  the  last  term  ;(6)  and  where  one  of  several  defendants 
has  been  outlawed,  the  declaration  must  be  entitled  after  such 
outlawry  is  complete  ;(c)  and  where  a  sole  defendant  cannot  be 
served  or  arrested  on  process  returnable  in  one  term,  and  an 


(x)  Tidd's  Prac.  3d  edit.  30.  Com.  Dig.  Pleader,  C.  8.    Rep.  T.  H. 

(y)  1  T.  R.  116.  Ui.    Tidd's  Prac.  3d  edit  291.  367 

(r)  5  T.    R.  325.    8  T.  B.  643.    2  1  B.  k  P.  367. 

Saund.  1.  n.  1.  (A)  1  Wils.  78.    242. 

(«)  2  Lev.  13.    17C.    1  Vent  135.  (c)  1  East,  133.    1  Wils.  78. 
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*#**  returnable  in  the  nest  be  issued,  the  declaration  may  be  //.  It*  parts. 
•Muled  of  the  last  term.(<0  In  these  cases,  however,  the  plain-  Jjjj*  Utte  of 
tiff  cannot  upon  a  declaration  in  chief,  give  in  evidence  a  cause 
of  action  arising  after  the  first  term  ;(e)  but  a  declaration  by  the 
bye,  not  being  founded  on  the  original  process,  may  be  entitled 
of  the  second  term,  and  the  plaintiff  therein  may  give  in  evi- 
dence a  cause  of  action,  arising  after  the  first-(/) 

It  has  been  the  practice,  when  the  cause  of  action  would  ad-  Special  title 
nut,  to  entitle  the  declaration  (whether  by  bill  or  original)  gene-  wheu  **•*•* 
rally  of  the  term  in  which  the  writ  is  returnable ;  but  when 
the  proceeding  is  by  bill  or  latitat  in  JL  B.  it  is  advisable  to  en- 
title the  declaration  specially,  of  the  day  on  which  it  is  filed  or 
delivered,  so  as  to  admit  of  proof  of  a  new  cause  of  action,  or  of 
a  promise  or  acknowledgment,  after  the  issuing  of  the  process, 
and  after  the  first  day  of  term,  which  would  entitle  the  plaintiff 
to  recover,  even  in  bailable  process,  and  which  could  not  be  pro- 
ved, were  it  not  for  such  special  memorandum  ;(g)  *and  such  *  264 
special  title  may  also  be  advisable  in  declaring  in  the  Common 
Pleas.(A)  Where  the  cause  or  right  of  action,  whether  by  bill 
or  original,  accrues  after  the  first  day  in  full  term,  such  special 
memorandum  is  indispensably  necessary,  for  a  general  title  re* 
lates  to  the  first  day  in  full  term,(0  unless  there  be  some  pro* 
ceeding  of  record,  to  refer  it  to  a  subsequent  day*  as  in  a  de- 
claration in  scire  facias,  which  need  not  be  entitled  specially.  (/) 
Thus,  if  the  bill  of  exchange  become  due,  or  the  bail-bond  be 
assigned,  or  the.  letters  of  administration  be  granted  to  the 
plaintiff,  after  the  first  day  of  the  term,  a  special  title  is  neces- 
sary ;(£)  and  where  a  latitat  was  sued  out  against  bail,  return- 
able on  the  20th  of  November •,  and  the  declaration  was  entitled  -  ' 
against  them  on  the  1 6th,  and  in  the  pleadings  subsequent  to  the 
declaration,  the  proceedings  appeared  on  the  record,  the  decla- 
ration was  held  bad  on  demurrer,  on  the  ground  that  it  should 


(rf)  3  T.  R.  627.  (0  T.  H.  116.     1   Satwd.   40.  n.  1. 

(e)  3T.R.  624.  Carth.  113. '  2  Bl.  Hop.  735. 

(/)  3  T.  U.  627.  U)  2  Bl.  Rep.  735.  .1  WiR  152.  la 

( «r)  *  East,  75.     7  T.  R.  4.    Post,    2  l*cv.  176.  the  court  searched  for  the 

*©1.  2.  t.  n.  a.  bill.     Sec  also  id.  213.     1  Vent.3  64 

(A)  I  B.  &  P.  343.  b  Ea?t,  335.    IT.  R.  117,  1T8. 

Pott,  tot  2. 3.  n.  ks  (fr)  Supra,  n.  i.    1  Bast,  4,09. 
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/7.  its  pans.-  have  been  entitled  after  the  return  <iay  of  the&tffctf.ffr    A 

Pirst  title  of  cial  memorandum  is  also  frequently  advisable*  in  order  to avoid 

the  necessity  of  producing  the  writ  $(*»)  and  when  tfcere  has 

been  a  continued  trespass  or  damage*  the  declaration  should  tte 

entitled  as  late  as  possible  (n)     Where,  however,  the  cause  ef 

*  265        action  was  stated  to  have  accrued  on  the  first  *day  of  the  term, 

it  was  held  on  special  demurrer;  that  the  declaration  might  be  en- 
titled of  the  term  generally,  because  formerly,  when  the  plead- 
ings were  ore  tmus,  the  plaintiff  could  not  declare,  tiU  the  ac- 
tual sitting  of  the  court,  and  the  cause  of  action  might  have  ac- 
crued before  such  sitting  (o) 
Consequences  When  on  the  face  of  the  declaration  entitled  generally  of  the 
mis  e.  tcrnij  |t  appCaPS  that  the  cause  of  action  accrued  after  the 
first  day  thereof,  the  defendant  may  demur,(A)  or  may  move 
in  arrest  of  judgment,  or  bring  a  writ  of  error ;(?)  the  court, 
however,  will  even  after  error  brought,  give  leave  to  amend  on 
payment  of  costs  ;(r)  and  indeed  it  has  been  holden,  that  if  after 
verdict,  it  be  made  appear  upon  motion  in  arrest  of  judgment, 
that  the  bill  was  filed  and  declaration  delivered  after  the  cause  of 
action  accrued,  the  plaintiff  is  entitled  to  judgment  without  any 
amendment,  for  though  the  declaration  being  general,  relates 
prima  facie,  to  the  first  dhy  of  the  term,  yet  the  bill  being 
filed  on  a  subsequent  day  all  the  subsequent  proceedings  relate 
thereto,  by  the  course  of  the  court  of  which,  if  error  be  brought 
the  court  must  ex  officio  take  notice :(*)  so  upon  a  motion  in 
arrest  of  judgment,  the  general  title  was  aided,  by  referring  to 
the  time  of  filing  bail ;(/)  and  in  another  case  it  was  held,  that 

*  266         after  verdict,  the  only  course  was  to  *allege  diminution .(«) 

Therefore,  though  it  is  more  usual  to  file  a  new  bill  and  amend 
by  it,(i>)  or  to  submit  to  the  reversal  of  the  judgment  of  the 
court,  in  which  case  no  costs  are  payable,  yet  it  may  be  ques- 
tionable, if  in  any  case  this  objection  can  be  taken  with  effect  in 
arrest  of  judgment,  or  even  by  error,  unless  it  appear  upon  an 

1  "  ■  -  '■■ '  ■■      '  '-■      ■  *        ■  ■       — ' '  ■       ■       ■          '      ■     ■    ■ 

(/)  8  T.  R.  629.  n.  b.  R.  118.  1  Vent  264.  1  Sid.  57a    433. 

(m)  2Sauud.  1.  c.  cl.    2  East,  5/4.  Bull.  N.  P.  137.    Tidd's  Prac   3d 

(n)  2  Saand.  171.  c.  edit  295.     Ante,  223,  224*  22$. 

(o)  I  T.  R.  116.  (0  2  Lev.  13.   176.     1  Vent  135. 

(/»  l  T.  H.  116.  Bull.  N.  P.   137,  138.    Carta.  114» 

(?)  7  T.  R.  474.  115.    Tidd's  Prac.  3d  edit.  295. 

t  (r)7T.  R.474.    2  Stra.  If7t.     I  («)  Carth.  288,  289-    2  Lev-  170. 

Wife  171.    Tidd's  Prac.  3d  edit.  295.  (x>)  Tidd,  295.                                  t 
(*)  2  Lev.  176.    3  Salk.  9.    IT 
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%ivestigation  of  th*  proceedings,  that  in/act  the  bill  was  filed,  //  Iu  pan*. 
or  by  ovbintl  tbe  wit  commenced,  or  in  an  inferior  court  the  First  *****  °? 

*        ^*  term. 

plaint  filed,  anterior  to  the  cause  of  action)  in  which  case  it  will 
be  ground  of  error.(w)  By  an  express  provision,(x)  these  ob- 
jections are  aided  in  the  court  of  Common  Pleas  at  Lancaster. 
And  in  trespass,  wRh  a  continuance  after  the  term  of  which  the 
'declaration  was  emitted*  the  court  refused  to  arrest  the  judg- 
ment (y)  In  the  modem  action  of  ejectment)  the  declaration 
delivered  to  the  party  hi  possession)  being  in  the  nature  of  pro* 
cess,  is  entitled  of  the  preceding  term,  though  tbe  demise  be 
laid  on  a  subsequent  day,  for  if  he  appear,  he  accepts  a  declara- 
tion entitled  of  the  subsequent  term,  and  if  he  do  not  appear,  he 
being  no  party  to* the  suit  against  the  casual  ejector,  cannot  take 
any  advantage  of  the  seeming  objection.(z) 

Where  the  proceedings  are  entered  with  a  general  memoran- 
dum, and  the  cause  of  action  appears  in  evidence  to  have  arisen 
after  the  first  day  of  the  term,  the  plaintiff  will  be  nonsuited,  un- 
less he  produce  the  writ,  and  thereby  shew,  *that  it  was  really  *  267 
sued  out  subsequent  to  the  cause  of  action  ;(a)  and  where  in  a 
similar  case  the  fact  complained  of  was  admitted  by  the  defend- 
ant's plea  of  son  assault  demesne,  the  court  held  it  to  be  well 
enough,  for  the  plaintiff  need  not  give  any  evidence  on  this  plea, 
unless  to  aggravate  damages,  agd  the  court  will  not  nonsuit  him, 
because  it  is  amendable  by  a  new  bill. ^)  When  the  declaration 
is  improperly  entitled,  the  plaintiff  may  on  payment  of  costs  ob-  * 
cain  an  amendment,  even  after  error  brought.(f)  It  may  also 
be  amended  at  the  instance  of  the  defendant,  if  necessary  for 
his  defence ;  thus  where  the  declaration  is  entitled  of  the  term 
generally,  and  the  defendant  pleads  filene  adnxnittravit^d)  or  a 
tender  made  before  the  exhibiting  of  tbe  bill,  upon  which  he 
would  give  in  evidence  an  administration  of  assets,  or  tender 
made  between  the  first  day  of  term  and  the  day  of  suing  out 


(w)  Carth.  113.    Bull.  N.  P.  137.  1  Bl.  Rep.  312.  Bull  N.  P.  137.  Tidd's 

Andr.  250.     Ward   H    Houey  wood,  Prac.  3d  edit.  294. 

vol.  19.  MS.  397.  7  T.  R.  474.   Run.  (4)  2  Stra.  1271.    1  Wils.  171. 

l^ectment,  210.  217.  (c)  1   Wils.  78.    7  T.  R.'  474.     I 

(x)  39  k  40  Geo.  III.  c.  105.  East,  133.    8  T.  R.  629.  n.  b.  Tidd'* 

(y)  Andr.  250.  Prac.  3d  edit.  295.    Ante,  265. 

(z)  Post,  vol.  2.  594.  n.  b.   Run.  (d)  Rep.  temp.    Hardw.  141.     1 

Ejectment,  208,  209.    217-  Sid.  433.    Tidd's  Prac.  3d  edit.*!)*. 

(a)  2  Sanad.  1.  n.  t.    Bam  1241. 
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IL  Its  part*,  the  writ,  he  should  either  call  upon  the  plaintiff  to  entitle  hit 
declaration  properly  ;(f)  or  plead  the  fiction  of  the  court  sp£ 
cially,  without  calling  upon  the  plaintiff  to  alter  his  declaration, 
or  produce  the  writ  on  the  trial.(/) 

Secondly,  the  Immediately  after  the  title  of  the  declaration,  follows  the 
statement  in  the  margin  of  the  venue  or  county  in  which  the 

*  268         **acts  are  alleged  to  have  'occurred,  and  in  which  the  cause 
is  to  be  tried.    The  doctrine  of  venue*  is  explained  and  eluci- 
dated by   Lord  Mansfield,  in  the  case  of  Fabrigas  y.  Mop- 
tyn^g}  and  in  the  note  in  Co.  Lit.  125.  a.  n.  1.     "  There  is  a 
«  substantial  and  a  formal  distinction  as  to  the  locality  of  trial*. 
"  The  substantial  distinction  with  regard  to  matters  arising 
"  within  the  realm  is  where  the  proceeding  ism  rem,  and  where 
"  the  effect  of  the  judgment  could  not  be  had,  if  it  were  laid 
"  in  a  wrong  place,  as  in  the  case  of  ejectment,  where  posses- 
"  sion  is  to  be  delivered  by  the  sheriff  of  the  county,  and  as 
"  trials  in  England  are  in  particular  counties  and  the  officers 
"  are  county  officers,  the  judgment  could  not  have  effect  if  the 
"  action  were  not  laid  in  the  proper  county^ A)    So  with  re- 
"  gard  to  matters  that  arise  out  of  the  realm  there  is  also  a  sub- 
<f  stantial  distinction  of  locality,  for  there  are  some  cases  that 
"  arise  out  of  the  realm,  which  ought  not  to  be  tried  any  where 
"  but  in  the  country  where  they  arise ;  as  if  two  persons  fight 
«  in  France,  and  both  happening  casually  to  be  here,  one  should 
44  bring  an  action  of  assault  against  the  other,  it  might  be  a  doubt 
«  whether  such  an  action  could  be  maintained  here ;  because, 
"  though  it  is  not  a  criminal  prosecution,  it  must  be  laid  to  be 
"  against  the  peace  of  the  king,  but  the  breach  of  the  peace  is 
*  269         tf  merely  local,  *t hough  the  trespass  against  the  person  istran- 
«  sitory.(z)     So  if  an  action  were  brought,  relative  to  an  estate 
«  in  a  foreign  country,  where  the  question  was  a  matter  of  ti- 


(e)  4  Esp.  Rep.  72.    2  Saund.  I.  n.  tion,  N.  and  title  Pleader,  C.  SO.  Bac 

1.  1  Stra.  G38.  I  Wils  39.  304.  Cowp:  Abr.  Action,  A.   a.     Vin.  Abr.  Trial, 

456.     Tidd's  Prac.  3d  edit.  294.  3G9.  II.  a.  2.  fcc.  and  title  Place.     7 Co.  3. 

(/)   3  Burr.  1241.    Tidd's  Prac.  (A)  7  T.  R.  587,  588.     Post,  283. 

$1  edit.  294.    4  Esp.  llep.  72.  (/)  Serf  quart?  the  contra  pacem  u 

(g)  Cowp.   176,  177.     And  as  to  not  traversable,  see  2  BL  Rep.  1058. 

venues  in  gcueral,  see  Com.  Dijj .  Ac-  Vin.  Abr.  contra  pacem. 
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*  tie  only,  and  not  of  damages,  there  might  be  a  solid  distinc-  n-  h*  Partt- 

*  tion  of  locality .(»  venue. 
"  The  formal  chetinetion  arises  from  the  mode  of  trial ;  for 

"  trials  in  England  being  by  jury,  and  the  kingdom  being  di- 

w  vided  into  counties,  and  each  county  considered  as  a  separate 

"  district  or  principality,  it  is  absolutely  necessary  that  there 

«  should  be  some  county  where  the  action  is  brought  in  parti- 

«  cular,  that  there  may  be  a  process  to  the  sheriff  of  that 

M  county  to  bring  a  jury  from  thence  to  try  it.(£)   This  mat- 

u  ter  of  form  goes  to  all  cases  that  arise  abroad  ;  but  the  law 

"  makes  a  distinction  between  transitory  mid  local  actions.    If 

"  the  matter  which  is  the  cause  of  a  transitory  action,  arise 

"  within  the  realm,  it  may  be  kid  in  any  county,  the  place  not 

"  being  material ;  as  if  an  imprisonment  be  in  Middlesex,  it 

u  may  be  laid  in  Surrey,  and  though  proved  to  be  done  in  Mid* 

«  dlescx,  it  does  not  at  all  prevent  the  plaintiff  from  recover- 

"  ing  damages.     The  place  of  transitory  actions  is  never  ma- 

tf  terial,  except  where  by  particular  acts  of  parliament  it  is 

"made  bo;  as  in  the  case  of  churchwardens  and  constables, 

«  and  other  cases  which  require  the  'action  to  be  brought  in        *  270 

"  the  proper  county.     The  parties  upon  sufficient  ground  have 

«*  an  opportunity  of  applying  to  the  court  in  time  to  change  the 

«*  -venue,  but  if  they  go  to  trial  without  it,  that  is  no  objection. 

«  So  all  actions  of  a  transitory  nature  that  arise  abroad,  may  be 

"  laid  as  happening  in  an  Engihh  county ;  but  there  are  occa- 

"  sions  which  make  it  absolutely  necessary   to   state  in  the 

«  declaration,  that  the  cause  of  action  really  happened  abroad ; 

«as  in  the  case  of  specialties,  where  the  date  must  be  set 

«  forth,  if  the  declaration  state  a  specialty  to  have  been  made 

«  at  Westmmeter  in  Middlesex,  and  upon  producing  the  deed, 

«  it  bear  date  at  Bengal,  the  action  is  gone,  because  it  is  such 

«  a  variance  between  the  deed  and  the  declaration  as  makes  it 

«  appear  to  be  a  different  instrument ;  but  the  law  has  in  that 

"  case  invented  a  fiction,  and  has  said,  the  party  shall  first  set 

"  out  the  description  truly,  and  then  give  a  venue  only  for  form, 


(  j)  1  Stra.  646.    4  T.  R.  503.    Sed    turc  to  resort  to  abroad.    Id.  ibid.    € 
qiuere  if  there  be  no  court  of  judiea-    East,  599. 

(fr)Co.  Lit.   125.  a- b. 


»• 


Hue  it  local 
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U  It,  pan,,  a  and  forth*  sake  of  trial  by  a  videuett  in  the  cmsXftAMd- 

venue.  7'  lC  "  dksex,  or  any  other  county."  From  these  observations  it  ap*. 
pears  that  the  points  as  to  venue*  may  be  considered  practically 
with  reference}  1st.  To  where)  or  in  what  county  the  venue  m 
lobe  laid ;  3dly.  How,  and  in  what  part*  of  the  declaration  it  i* 
to  be  stated ;  and3d!y.  The  consequences  of  mistake,  aid  whoa 
they  are  aided. 

1st.  The  venue  is  either  local  or  transitory  j  if  local,  it  must 
be  laid,  and  the  cause  be  tried  in  the  county  in  which  the  injury 
was  really  committed,  or  the  defendant  may  demur  when  the  ob- 

*  271  jection  appears  on  the  record,  or  the  plaintiff  will  be  "nonsuited 
on  the  trial ;  but  if  transitory,  the  venue  may  be  laid,  and  the 
cause  tried  in  any  county,  subject  to  its  being  changed  by  the 
court  in  some  cases,  if  not  laid  in  the  county  where  the  cause 
of  action  really  arose.  We  will  consider,  when  the  venue  is 
local  or  transitory  at  common  law,  and  when  it  is  local  by  sta- 
tute. 

When  the  re-  When  the  cause  of  action  could  only  have  arisen  in  a  particu* 
lar  place  or  county,  it  ia  local>  and  the  venue  must  be  laid  therein. 
As  in  real  actions,  waste,  quare  imfiedit  or  ejectment,  for  the  re- 
covery of  the  seisin  or  possession  of  land,  or  other  real  proper* 
ty.O)  So  actions  though  merely  for  damages,  occasioned  by 
injuries  to  real  property,  are  local ;  as  trespass,  or  case  for  nui» 
sances  or  waste,  &c.  to  houses,  lands,  watercourse*,  right  of 
common,  ways,  or  other  real  property,  unless  there  were  seme 
contract  between  the  parties  on  which  to  ground  the  action ;(») 
and  if  the  land,  Sec.  be  out  of  this  kingdom,  the  plaintiff  has  ns 
remedy  in  the  English  courts,  if  there  be  a  court  of  justice  is 
resort  to  where  the  land  was  situate  m9<n)  and  when  the  parties 
consent  with  leave  of  the  court  to  try  a  local  action-in  another 
county,  such  consent  should  appear  upon  the  record.(o)  Where, 
however,  an  injury  has  been  committed  in  one  county  to  landi 
&c.  situate  in  -another,  or  whenever  the  action  is  founded  upoa 


.    (0  4  T.  R.  504.    2  Dl.  Rep.  1070.  («)  4T.  R.  503.  1  Stra.  646.  Cowp. 

Com.  Dig.  Action,  N.    7  T.  R.  587,  180.    6  East,  598, 599. 

58S.#  Cowp.  176.    7  Co.  2.  b.    3  her.  (o)  Co.  Ut.  125.  b.  126.  a.  n.  t.  Sir 

141.    Bac  Abr.  Actions,  Local  and  T.  Raym.  372.    t  Roll.  Rep.  28.  Com. 

Transitory,  A.    2  East,  498,  499.  Dig.  Action,  N.   11.      I  Wilt.  29*. 

(m)  Id.  ibiil.  Tuld's  Prac.  3d  edit  549. 


OF  THE  DECLARATION.  *272 

two  or  more  material  *facts  which  took  place  in  different  eouit«  IT.  Tta  pert* 

tie**  the  venue  may  be  laid  in  either.(/*)  Secondly,  tbe 

.  e  .  ,  .  .       -    .  .  r  venue. 

In   an  action  oi  debt,  or  in  scire  facta*  on  a  recognisance  of 
bail  by  bill,  and  in  an  action  of  debt  on  a  judgment  of  a  court  of 
record,  the  venue  must  be  laid  in  the  county  where  the  record  is ; 
as  in  Middlesex,  upon  the  judgment  or  recognisance  of  either 
of  the  superior  courts  at    West  minster  ;(?)  and  in  scire  facias 
on  a  recognisance  of  bail  by  original  in  K.  B.  the  venue  may  be    • 
laid  in  Middlesex*  though  all  the  previous  proceedings  were  in 
another  county .(r)     Upon  a  recognisance  of  bail,  in  C.  P.  the 
venue  may,  in  scire  facias,  be  in  the  county  where  the  bail-piece 
was  taken,  or  in  Middlesex. is)     But  a  scire  facias  on  a  judg- 
ment, being  only  a  continuation  of  the  former  suit,  and  not  an 
original  proceeding,  must  be  laid  in  the  county  where  the  venue 
was  first  laid,  the  defendants  being  supposed  to  reside  in  that 
county .(/)     And  when  the  action  is  at  the  suit  of  an  administra- 
tor, who  has  obtained  administration  in  a  peculiar  diocese,  the 
venue  should  be  lakl  within  the  same,  though  a  mistake  in  the 
last  case  can  only  be  taken  advantage  of  by  special  demurrer.(u) 
Debt  for  the  arrears  of  a  rent-charge  against  the  pernor  of  the 
profits  not  being  the  original  granior  is  local,  the  defendant  being 
chargeable  in  respect  of  his  possession,  *and  not  on  the  con*         *  273 
tract.(u)     And  it  has  been  decided,  that  an  action  for  breach  of 
a  custom  or  by-law  of  a  town,  is  local,  ;but  that  debt  on  a  charter 
is  not.(U') 

In  all  actions  for  injuries  ex  delicto  to  the  person  or  to  fier~  When  the  ve- 
,  .  .  .  .  ,       nue  is  trantd- 

stwl  property,  the  venue  is  in  general  transitory,  and  may  be  tor- 
laid  in  any  county,  though  com  mil  ted  out  of  the  jurisdiction  of 


(/»)  7  Co.JZ   3  L?on.  141.    2  T.  R.  tion    is  not  correct ;  though  in  some 

238.    7   T.  iv.  5S3.    Com.  Dig.   Ac-  degree  sanctioned   by  »hat  fell  from 

ticn,  N.  3.  11.  Mr.  Justice  Buller,  in  3  T.  R.  387.  it 

(i/)  Tiild,    1035.     Vin.  Abr.   Trial,  is  not  aground  of  special  demurrer. 

11.  a.  2.  pi.  17.     H>b.  196.  Roll.  Abr.  908.  G.  pi.  4.  Carth.  373. 

(r)  5  Knst,  461.  Sclwyn,  N.  1\  678. 

(•)  5  Kurt,  402.  n.  b.  Tidd,  1035.  (v)  Hob.  37.     Vin.  Abr.  tit.  Triafc 

(0  Ti.ld,  1035.    n.  v.  II.  a.  2.  pi.  16. 

(ii)  1  Roll.  Abr.  908.   G.  pi.  4.     3  (w)  S  Bl.  R-.*p.  1068. 
T.  R.   387.    8  T.  R.  407.     TUw  po«i- 

VoL.  T.  .  [  25   ] 
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11.  its  parti,  <mr  court*,(x)  or  of  the  king's  dominions  ;(y)  a&d  this  even  ia 
Secondly,  the  actions  against  a  member  of  parliament,  &c.(z)     Thua  actiom 
for  assaults,  batteries,  and  (alee  imprisonment^ a)  and  for  words 
and  libels,(6)  and  for  taking  away  or  injuring  personal  proper* 
ty,(c)  and   for  escapes  and  fake  returns,(</)  and   upon,   bail* 
bonds,(t)  are  transitory.    In  general  also  actions  founded  upon 
contract*  are  transitory,  though  made,  and  even  stipulated  to  be 
performed  out  of  the  kingdom,  for  de&itum  et  contractus  sunt 
nuMiue  loci.(f)     Thus  account,  assumpsit,  and  covenant  be- 
tween the  original  parties  to  the  deed,  and  debt,  and  detinue, 
are  in  general  transitory,  subject  to  the  courts  changing  the 
venue  in  some  cases.(^)     The  necessity  that  in  a  bailable  ao 
*  274        tion  by  original  in  the  King's  Bench,  the  venue  *do  not  vary 
from  the  original  writ,  must  also  be  kept  in  view.(A)    In  those 
transitory  actions  also  in  which  the  court  will  change  the  venut 
on  the  defendant's  application,  and  where  the  plaintiff  might 
wish  to  bring  it  back  again  to  the  county  where  it  was  first 
laid,  *upon  the  usual  undertaking  to  give  material  evidence  in 
tliat  county,  it  is  necessary  to  lay  the  venue  in  the  first  instance 
in  the  county  in  which  such  material  evidence  can  be  given^i) 
The  venue  in      In  an  action  upon  a  lease  for  non-payment  of  rent  or  othc* 
^s.9USOn  Ca   breach  of  covenant,  when  the  action  is  founded  on  the  fuiviiv 
of  contract  it  is  transitory*  and  the  venue  may  be  laid  in  any 
county  ;  but  when  the  action  is  founded  on  ths/irivity  qfestau^ 
it  is  locals  and  the  venue  must  be  laid  in  the  county  where  the 
estate  lies.(>)    These  poipts  may  be  considered  as  they  arise  i 
J  st.  Between  the  original  *fiqrtje*  tq  the  lease ;  2dly.  In  the  caw 


(x)  Cowp.  161.  Com.  Dig.  tit  Ac-  (/)  Cora.  Dig.  Action,  N.  13.    1 

{.ion,  X.  12.  ShudU.  74.  241.  l>,     Cow  p.  ISO.     1 

0/)  Id.   ibid.       2  Bl.  Rep.   1Q58.  Stm.  CIS.  '  Lord  Hay nf.ttt*. 

Skd  qtutre  Cowp.  170.  (g)  Gilb.  C.  P.  81.     1  Saand.  74. 

(z)  4  East,  162,  163.  M.  2.     When  tlic  court  will  change 

(«)  Cowp.  161.    Co.  Lit.  282.  the  venue,  see  Tidd's  Prac.  3d  ed!  $&. 

(A)  1  T.  H.  571.  to  556.  c  xxvi. 

(c)    Com.    Dig.    Action,    N.    12.  (A)  Ante,  246.  24tf. 

Salk.  670.    Yin.  Abr.  Trial,  II.  a.  2.  (i)  6  East,  433,  434- 

P*-  1*.    '  (j)  Am  to  the  four  different  deaerip-. 

*  (tl)   1    Wili.   336.    Salk.  070.      I  tious  of  privities  and  in  general  bav 

East,  114.  fin-  they  affect  the  venue,  see  the  as- 

(<?)  Fort.    366.     Stra,  727.     Loifl  guraent  in  3  T.  ft  394.     Walker*! 

Harm.  1455.  c**e,  3  Co.  23.    And  1  Saund.  337  to 

242.  and  the  notes  §  and  6. 
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6fs*idietiatioo  of  the  estate  of  the  tosot;  and  3dljr.  Where  *l  if  part* 
the  estate  of  the  lessee  has  beeh  assigned.  venue. 

1st.  In  an  action-  of  debt  or  covenant  by  the  Ussor  against  thd 
lessee,  or  by  the  lessee  against  the  lessor,  the  action,  being  found- 
ed on  the  mere  flrivity  *f  contract,  is  transitory,  and  though  the 
fend  lie  abroad,  the  aodon  may  be  brought  in  England  ifa  and 
debt  in  the  detinet  only,  by  the  lessor  against  the  executor  of 
the  lessee,  is  ^transitory  ;  but  if  the  action  against  the  executor 
be  in  the  debet  and  detinet,  be  being  charged  as  assignee,  the  ^7fi 

venue  is  local.CO 

2dly.  An  action  of  covenant  by  the  assignee  of  the  reversion 
against  the  lessee,  or  by  the  lessee  against  the  assignee  of  the 
reversion,  upon  an  express  covenant  contained  in  the  lease,  and 
Tunning  with  the  estate  in  the  land,  is  transitory  by  the  opera' 
tion  Of  33  Hen.  VIII.  c.  34.(t*)  which  transfers  the  privity  of 
contract  with  respect  to  such  covenants,  to  and  against  the  as- 
signee of  the  lesser,  In  the  same  plight  as  the  lessor  had  them 
•against  the  lessee,  or  the  lessee  against  the  lessor.(»)  But  in 
debt  by  the  assignee (o)  or  devisee(^)  of  the  lessor  against  the 
lessee,  which  is  sustainable  at  common  law,  and  is  founded  on 
the  privity  of  estate,  the  action  is  local* 

3dly.  If  an  action  of  debtor  covenant  be  brought  by  the  les- 
*or,(?)  or  his  personal  representatives^ r)  or  by  the  grantee  of 
the  reversion^*)  against  the  assignee  of  the  lessee*  or  the  execu- 
tor of  the  lessee  in  the  debet  and  detinet//)  the  venue  is  local, 
and  must  be  laid  in  the  county  •where  the  land  lies ;(«)  and  if  ^  <s«* 
the  land  be  out  of  England,  no  action  can  be  supported  in  this 


(k)  1  Saund.  24l.  b.  a.  6.  7  Co.  2.  a.  (0)  1  Stand.  336.  441.  c  n.  6.   Cro. 

2  8tra.  776.    2  Salt  651.    3  Ler.  154.  Car.   183.     1  VYila.  165.  Vin.  Abe. 

6  Mod.  194.    2  East,  579.    Bac.  Abr.  Trial,  H.  a.  2.  pi.  90. 

lit.  Actions  local  and  transitory.  A.  a.  (/>)  Sir  W.  Jones*  53.    Vin.  Abr* 

(OGilb.  C.  P.  91.    Oilb.  Debt,  403.  trial,  H.  a.  2. 

2.  Lev.  80.  Virt.  Abr.  tit  Trial,  H.  a.  (y)  2  East,  579,    580.    Carth.  18i2. 

2.  pi.  22.  6  Mod.  194.     7  T.  R.  583.     1    Show. 

(m)  1    Saund.  237.  241.  b*  n.    C.  190.  199. 

Carth.  183.    1  Wils.  165.    3  T.  R.  (r)  Latoh.  197. 

894.'    1  Show.  199.    Vin.  Abr.  Trial,  (*)  1  Saund.  241.  c.  n.  6.    7  T.   Pfc 

ft  a.  pi.  20.    Privies  in  blood,  as  the  583.      2  East,  580.     1   Show.     190* 

heir  of  lessor,  might  sue  in  covenant  199.    Carth.  1&2.    S  Mod.  33G.      1 

at  common  law.  3  T.  R.  395.  Salt.  80. 

(n)  Id.  ibid.  1  Saund.  237.  241.  b.  (0  Supra,  note  (/).    3  Keb.  375 

A.  6.     3  T.  R.  401,  402,  (m)  2  East,  5S& 
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11  fa  porta,  country.(ti)    The  action  at  the  suit  of  the  lessor  agauuft  flie  as* 
Secondly,  the  gignee  of  the  lessee  was  given  by  the  common  law,  and  vas 
local  in  respect  of  the  /irivity  of  ftfefe,  the  privity  of  contract  being 
destroyed  by  the  assignment ;  and  the  assignee  of  the  rever- 
sion must  also  sue  the  assignee  of  the  term  in  the  count/ 
where  the  land  lies,  because  the  statute  33  Hen.  VIII.  transfers 
the  privity  of  contract  to  the  assignee  in  the  same  manner  as 
the  lessor  had  it(w)    For  the  same  reason,  covenant  *y  die  as- 
signee of  the  lt**ec  against  the  lessor,  or  the  grantee  of  the 
rcvei  bion,  is  local,  for  it  lies  at  the  common  law,  in  respect  of 
the  privity  of  estate,  Which  is  always  local. (x) 
Venue  when       The  statute  21  Jac.  I.  c.  4.  s.  2.(  y)  enacts,  that  in  "ail  in- 
tute.    *  8U    "  formations,  declarations,  Ike.  for  any  offence  against  any  fientd 
"  statute,  whether  on  the  behalf  of  the  king  or  any  other  person, 
"  the  offence  shall  be  laid,  and  alleged  to  have  been  conimit- 
*'  ted,  in  the  county  where  such  offence  was  in  troth  commit- 
"  ted,  and  not  elsewhere,  or  the  defendant,  upon  the  general 
«  issue,  shall  be  found  not  guilty  ;"  and  in  a  penal  action  for 
the  omission  of  a  local  duty,  prescribed  by  a  statute,  the  venue 
is  local. (2)     Lord  H<At*a  opinion  appears  to  have  been,  that 
*  277         *****  statute  extended  to  subsequent  statutes,(a)  but  from  'several 
decisions,^)  and  from  the  circumstance  of  the  legislature  hav- 
ing introduced  an  express  similar  clause  in  subsequent  pens! 
acts,  passed  even  in  the  same  session  as  the  above  statute,  this 
opinion  appears  to  be  erroneous  (c)     It  therefore  follows,  that 
in  penal  aciions,  founded  on  statutes  passed  since  the  21st  Jac. 
I.  c.  4.  the  venue  is  transitory,  as  at  common  law,  unless  other- 
wise directed  by  the  particular  act,  as  in  the  case  of  usury,  fcc. 
Upon  the  common  law  principle,  where  there  are  two  material 


(v)  l  Sfaoir.  190.    199,     Bao.  Abr.  (*)  Parker's  Rep.  1 86.    Andr.  25- 

Actions  local  and  transitory,  A.  a.  and  8  Sir*.  1081.  1  Salk.  372,  373.  5  Mod. 

see  4  T.  R.  508.    Ante,  269.  n.  (7).  425.    "Carth.  465.    Ld.   Raym.  Sffc 

(w)  1  Saund.  241.  c.     1  Show.  199.  Com.  Difc.  tit.  Action,   N.   tO.    Bte. 

( x)  5  Co.  17.  a.    F.  N.  B.  146.    1  Air.  lit  Action,  qtd  Uun,  C.    1  Saund. 

Saund.  $41.  e.  t».  6.  SI  2.  c.  in  the  notes,  and  ace  the  cflu- 

(f)  And  fee  91  Gliz.  c.  5.  stmction  on  the  3d   Jac.  I.  e.  8.    8 

(i)  4  Eart,  MS.  Ea*;n359.    And  Selwyn,  N.  P.  5&L%. 

(a)  Ld.  Ravin.  373.    Parker's  Rep.  117.*  '  $  Anstr.  871. 

186.    2  S-wVn,  N.    P.  562.  n.  117.  (r)  See  21  Jac.  I.  c.  17.      12  Ana. 

Bull.  X.  P.  106.     Tidd'a  Practice,  stat  2.  c.  16.    Andr.  25. 
3d  ed.  974. 
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facts  to  constitute  the  offence  against  a  penal  statute,  and  one  i/  ft*  parts 
happened  in  one  county,  and  the  other  in  another  county,  the  Secondly,  the 
venue  may  be  laid  in  either ;  as  where  a  usurious  contract  has 
been  made  in  Londmi*  and  the  usurious  interest  taken  in  Mid- 
dlesex, or  vice  versa  ;{d)  and  this  statute  does  not  affect  a  re  me* 

m 

dy  given  to  the  party  grieved.  ^- 

Some  actions  against  particular  persons,  which  would  other- 
wise be  transitory,  must,  by.  different  statutes,  be  laid  in  the 
county  where  facts  were  committed,  or  the  plaintiff  will  be 
nonsuited  ;  as  actions  upon  the  case  or  trespass  against  justices 
of  the  peace,  mayors,  or  baiKfls  of  cities  or  towns  corporate, 
headboroughs,  port-reves,  constables,  tithing-men,  church- 
wardens, fee.  or  other  persons  acting  in  their  aid  and  assistance, 
or  by  their  command,  for  any  thing  done  in  their  official  *ca-  *  276 
pacity  :(f)  and  actions  against  any  person  for  any  thing  done 
by  hiiii  as  an  officer  of  the  excise,(f)  or  customs^  g)  or 
against  any  other  person  acting  in  his  aid,  in  execution  or  by 
reason  of  his  office.  And  by  the  statute  42  Geo.  III.  c.  85.  s. 
6.  the  provisions  of  the  statute  21  Jac.  I.  c.  12.  with  regard  to 
the  venue,  Sec.  are  extended  to  aH  persons  having,  holding,  or 
exercising,  or  being  employed  in  any  public  employment,  or 
any  office,  station,  or  capacity,  either  civil  or  military,  either 
in  or  out  of  the  kingdom  ;  and  who  under  and  by  virtue,  and 
in  pursuance  of  any  act  or  acts  of  parliament,  ficc,  have  by 
virtue  of  any  such  employment,  Sec.  power  or  authority  t 
commit  persons  to  safe  custody  :  And  all  such  persons  having 
such  power  and  authority  as  aforesaid,  shall  have  and  be  en- 
titled to  all  the  privileges,  benefits,  and  advantages,  given  by 
the  provisions  of  the  said  act,  as  fully  and  effectually  to  all  in- 
tents and  purposes,  as  if  they  had  been  specially  named  there- 
in. Provided  always,  that  when  any  action,  bill,  plaint,  or  suit, 
upon  the  case,  trespass,  battery,  or  false  imprisonment,  shall 
be  brought  against  any  such  person  as  is  in  this  act  described 
as  aforesaid,  in  this  kingdom,  for  or  upon  any  act,  matter  or 


(<l)  2  T.  R.  238.    7  Co.JJ.  7  T.         (/)  23  Geo.  HI.  c.  70.  «.  34. 

1?.  583.      2  B.  be  P.  381.  Ante,        (^)  24  Geo.  III.  sess.  2.  c.  47.  s.35 

271,  272.  and  see  28  Geo.  III.  c.  37.  s.  23. 

(V)  21  Jac.  I.  c.  12.  s.  5. 
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//.  //*  pur ia.  thing^  done  out  of  the  kingdom,  it  shaM  be  lawful  for  the  plain- 
Secondly,  the  tiff  bringing  the  same,  to  lay 'such  act,  matter,  or  thing  to  hate 

TCDUC 

been  done  in  Westminster,  or  in  any  county  where  the  person 
against  whom  any  such  action,  bill,  plainly  or  suit,  shall  be 
brought,  shall  then  reside.  But  the  venue  in  an  action  against 
-<579  a  constable,  &c.  for  an  act  *not  done  in  the  execution  of  his 
office,  may  be  laid  in  any  county. (A) 

So  actions  against  persons  acting  under  the  acts  relating  to 

highways^)  or    turnfiikes,(j)  or  the    mi&tia,{k)    and    various 

other  acts  are   local  by   express  provision.     And  so  by  the 

Welch  judicature  act,  if  a  transitory  cause  of  action  arising  in 

Wales,  be  brought  in  any  court  out  of  Wales,  and  the  -venue  be 

laid  out  of  the  principality,  and  the  plaintiff  do  not  recover  10/. 

a  judgment  of  nonsuit  may  be  entered  against  him.(l) 

Mode  of  stA-       The  venue  is  thus  stated  in  the  margin  of  the  declaration, 

JJuf.  thC   VC-  "  Middlesex,  to  wit"(m)       Such  venue  in  the  margin  will 

aid  but  not  prejudice,  and  in  civil  cases,  if  the  name  of  a  plate 

only,  and  no  county,  or  a  wrong  county  be  stated  in  the  body 

of  the  declaration,  it  mil  suffice,  because  the  place  is  always 

construed  to  refer  to  the  county  in  the  margin,  though  another 

county  has  been  mentioned ;  and  oh  the  other  hand,  where  the 

proper  venue  is  laid  in  the  body  of  the  declaration,  the  county 

in  the  margin  will  not  vitiate  it.(/)    But  in  criminal  cases  the 

rule  is  more  strict,  and  though  the  county  in  the  margin,  when 

*~  *  280        expressly  referred  to,  *is  sufficient,  yet  it  must  either  be  named 

in  the  body,  o"r  so  expressly  referred  to  in  all  cases.(m ) 

In  stating  in  the  body  of  the  declaration,  the  venue  or  place 
where  the  facts  have  occurred,  it  is  usual  to  name  a  parish, 
town,  or  hamlet,  or  other  place  (not  being  a  hundred)  as  well 


(A)   1  Stra.  446.     3  Huit.  1744.    2  to  signify    the  county,  but  was  only 

Ek|>.  Rep.  542.     3  K*.n.  ltep.  226.      5  u  denotation  of  each  section  or  para- 

T.  R.  1, 2.    4  T.  Ii.  555.  graph    in    the    record.    Cas.  temp. 

(i)  13  (too.  III.  c.  78.  s.  81.  Hardw.344.  In  indicttncnts,lhe  wordf 

(./)  13  Geo.  III.  c  84.  a.  8j.  "  to  wit"  are  frcqucutly  omitted. 

(*)  43  Geo.  III.  c.  00.  s.  US.  (/)  I  Saund.  30*.  n.  1.    3  Wils.  339. 

(/)  13  Geo.  III.  c.  51.   1  New  Rep.  3  T.  R,  387.    2  III.  Rep.  847.    Rep. 

267.  temp,    ffardw.  348.        Barnes,  48A 

(w)  Lord  Hardwiekc  was  of  opinion  Com.  Dig.  Pleader,  C.  20. 
that  the  word  t«,  in  the  margin  of  the        (m)  1  Saund.  308.  n.  1.    2,  Nola»> 

declaration,  was  not  originally  meant  Poor  Law,  144.    2  East,  66. 
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as  the  county.  (*)  In  London  it  was  formerly  necessary,  and  //.  -&«  p<*ft*. 
is  still  the  practice  to  state  some  parish  and  ward,  though  in  venue!  y> 
other  places  a  city  or  town,  without  naming  any  particular  pa- 
rish, was  sufficient.^)  In  criminal  cases  it  is  still  necessary 
to  name  sotnejjiarish  or  town,  Sec.  as*well  as  the  county,  and 
the  statement  in  an. indictment  that  a  party  committed  perjury 
at  Guildhall  in  London  is  insufficient.(/*)  But  in  civil  actions 
in  the  superior  courts,  as  the  jury  is  no  longer  de  vicinetq,  the 
statement  of  a  county  alone  may  be  sufficient,^)  unless  where 
a  local  description  is  necessary,  as  in  replevin,  &c.(r)  And 
this  even  on  /ienal  statutes,(«)  unless  part  of  the  penalty  be 
given  to  the  poor  of  the  parish  in  which  the  offence  was  com- 
mitted, when  the  name  of  the  parish  is  material.^) 

In  inferior  courts,  unless  in  the  courts  of  the  counties  pala- 
tine and  a  few  other  courts  it  is  necessary,  in  addition  to  the 
statement  of  the  county  as  a  venue,  to  aver,  that  every  mate- 
rial fact  took  place  within  the  "jurisdiction  of  the  court :  as  in  *  £1 
assumpsit,  as  well  that  the  promise  or  contract  was  made,  as 
that  the  goods  were  sold,  or  the  money  had  and  received*  Sec. 
within  the  jurisdiction  of  the  court,  and  if  the  allegation  be 
omitted,  the  declaration  will  be  insufficient,  even  after  ver* 
diet ;(«)  but  as  to  such  matters  as  are  stated  only  in  aggrava- 
tion of  damages,  and  might  be  omitted,  U  is  not  necessary  to 
allege  that  the  same  arose  within  the  jurisdiction 4y) 

When  a  transitory  matter  has  occurred  abroad,  it  may  hi 
general  be  stated  to  have  occurred  in  any  English  county,  with* 
out  noticing  the  place  where  it  really  happened ;  but  if  the  real 
place  abroad  be  stated,  (which  is  necessary  when  a  deed  or  bill 
of  exchange  or  other  instrument  bears  date  there,)  it  should  be 
shewn  under  a  scilicet,  that  it  happened  in  an  English  county, 
as  for  instance,  "  in  Minorca,  to  wit,  at    West  minster,  in  the 


(»)  Co.  Lit  125.  a.  n.  2.  (*)  Co.  Lit  125.  b.    34  Geo.  II.  c. 

(•)  CfO.  Jac.  307.      Leach,  C.  L.  18.     3E*p.  Rep.  219,     2  Saund.  376. 

930.  n.  9.     Witlcs,  99.  n.  a. 

(/>)  Leach,  C.  L.  928.     Co.  Lit  (*)  3  Esp.  Rep.  219. 

125.  b.  n.  2.  (u)  1  Saund.  74.  n.  1.     1  T.  R.  151- 

(?)  Co.  Lit.  125.  b.  n.  2.    Vin.  Abr.  8  T.  R.  127.     Cro.  Jac.  502.     6  T.  R. 

Trial,  H.  a.  6.      2   East,   501.    Cro.  764. 

Eliz.  73^.     I  Saund.   8.  a.    2  H.  Bl.  (v)  t  Saund.  74,.  n.  1.    Bac.  Abr 

101.    Lutw.Stf.  Pleas,  E.  1. 

(r)  2  East,  501.    1  Saund.  347.  n,  1. 
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IT.  Its  parts,  county  of  Ml4dU*ex"(w)  And  this  is  advisable  own  in  ctte* 
Secondly,  the  of  bills  of  exchange  drawn  in  this  country,  and  dated  at  a  par- 
ticular place.(w)  In  stating  a  matter  of  record,  no  venue 
seems  necessary,  as  the  record  most  be  presumed  to  be  where 
the  court  is  ;(x)  but  in  pleading  an  Irish  judgment  it  may  be 
otherwise  .(y) 

In  general  the  -venue  should  be  laid  distinctly  to  every  mate* 
rial  jraversable  fact,(z)  and  formerly  the  omission  was  consider- 
ed fatal,  though  issue  were  taken  upon  another  pointXa)  Bui 
*  282  *even  in  a  local  action,  as  incase  for  an  injury  to  a  watercourse 
no  precise  local  description  of  the  nuisance  complained  of  is 
necessary,  and  provided  the  county  be  properly  stated,  it  is  suf- 
ficient, except  in  replevin. (6)  And  where  there  are  several 
facts,  yet  if  the  sentences  in  which  they  are  stated  are  coupled 
with  the  conjunction  "and"  the  first  venue  will  apply  to  all  the 
facta.(c)  So  the  performance  of  a  contract  will  be  inferred  to 
have  been  at  the  place  where  it  was  entered  into,(J)  though  it 
is  usual  to  repeat  the  venue  to  each  averment.(<?)  No  venue, 
however,  need  be  laid  to  matter  of  inducement,  when  not  tra* 
versabley  and  which  consequently  cannot  be  Iried^f)  nor  is  a 
venue  necessary  in  general  to  a  negative  allegation.^) 

Where  a  parish  is  merely  stated  as  a  venue,  the  cause  of  ac- 
tion, though  proved  to  have  arisen  in  a  different  place,'-  will 
sustain  the  declaration  \(g)  as  in  debt  on  the  game  laws,  or  in 
an  action  of  hue  and  cry  against  the  hundred ;(/»)  but  when  part 
of  a  penalty  is  given  to  the  poor  of  the  parish,  the  name  of  the 
parish  is. matter  of  substance,  and  the  offence  must  necessarily 
be  kid  and  proved  to  have  taken  place  therein. (i)     So  in  an  ac- 


(w)  Covp.  170. 177,  S.     Ante,  270,  (r)  1  Saiind,  229.   n.  2.      Cro.  Jae 

7  T.  K.  24.3.     1  Saund.  74.  n.  2.     5  T.  443.    2  B.  k  P.  156, 157.    Com.  Dig. 

R.  610.  tit   Pleader,  C.  20.    Han!.  .61.  Luttr. 

(w)  Cliitty  on  Bills  of  Exchange,  2d  237.  Ante,  259.  2  Hale's  P.  C.  170. 

edit.  322.  n.  c.  (el)  Cro.  Eliz.  880.    Com.  Dig.  lit 

(x)  1  Vent.  240.  Pleader,  C.  20. 

(y)  5  East,  473.  (r)  Com.  Dig.  tit.  Pleader,  C.  20. 

(r)  Com.  Dig.  tit.  Pleader,  C.  20.  (/)    Plowd.   191.     Com.  Dig.  tit. 

5  T.  R.  620.     Ante,   2i8.     2  Hale's  Pkadcr,  C.  20.     2  Stra.  817. 

P.  C.  179.  (3)  Ante,  250.  n.  i.     5  T.  R.  616. 

(«)  2  Leon.  22.  (g)  2  East,  503. 

(A)  2  East,  503.     Post,  vol.  2.  364.  (A)  Id.  ibid.      3  Esp.  Rep.  219.    * 

n.  c.     Sifd  qitiere,  see  Co;  lit.  V25.  b.  Saund.  376.  n.  9. 

C#)  Id.  ibid.    Pake's  L.  E.  199. 
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tidn,'  thotign  not  local,  if  the  situation  of  land,  or  other  fell  Z*  -J*  **•'*• 
property  be  described,  though  *unnecessari»y,  to  be  situate  in  venuC. 
a  particular  parish  or  place,  the  plaintiff  will  fail  on  the  trial  if        *  283 
there  be  a  mistake.(y )    But  if  a  fact  be  stated  to  have  occurred 
rt  at  or  near"  a  particular  place,  the  mistake  may  not  be  so  ma- 
terial ;(*)  and  when  it  is  doubtful  whether  the  place  where  a 
navigation,  Sec.  is  alleged  to  lie,  is  stated  in  the  declaration  as  a 
venue,  or  as  a  local  description,  it  will  be  referred  merely  t% 
the  vtnue  and  need  not  be  proved  to  be  at4ueh  place  (/)     The 
mode  of  describing  the  place  or  venue  in  trespass,  replevin, 
and- other  particular  actions,  is  stated  in  the  notes  to  the  several 
precedents  in  such  actions.(m) 

At  common  lawj  if  it  appeared  ufion  the  record,  that  the  con-  Conscquen- 
tract  or  cause  of  action  arose  in  a  county  different  from  that  in  ^f *^nuci  and 
which'the  venue  was  laid,  it  was  error. (n)     But  by  16  and   17  when  aided. 
Car.  II.  c.  6.     "  After  a  verdict  judgment  shall  not  be  stayed 
"  or  reversed,  for  that  there  is  no  right  venue,  so  as  the  cause 
rt  were  tried  by  a  jury  of  the  proper  county,  or  place  where 
"the  action  is  laid  ;"  and  this  statute  extends  not  only  to  those 
cases  where  there  is  a  wrong  venue  in  the  p  roper  county,  but 
also  to  those  where  the  cause  has  been  improperly  tried  in  a 
wrong  county,  and  whether  the  objection  appear  on  the  record 
or  not  (o)     And  the  stat.  4  Ann.  c.  1 6.  s.  3.  extends  this  pro- 
vision to  a  judgment  by  confession  *nil  dicity  or  non  sum  infor-        *  284 
matue.(  /i)    And  the  same  provision  is  extended  to  penal  actions 
by  the  4  Geo.  H.c.  26, (r/)     But  as  inferior  courts,  not  of  re* 
cord,  are  not  included  in  these  acts,  a  declaration  in  the  county 
court,  omitting  the  necessary  allegation  as  to  the  subject  matter 
of  the  action  having  arisen  within  the  jurisdiction,  will  still  bo 


{j)  1  Esp.  Rep.  273.     2  B.  k  P.  (o)  1  Saund.  247.  n.  3.    7  T.  It. 

9B1.     2  Lev.   334.     Stilk.   452.     Bac.  583.     2  East,  580.     2  Samul.  5.  g.   in 

Abr.  Trespass,  K.     Stra.  595.  6  East,  notes. 

*3.V2.  (p)  2  Com.  Rep.   555.      Barney 

(*)  Peakc's  1 1.  E.  199.      4  T.   R.  483.    Lutir.  237. 

55S.  561.     1B.UP.  225.  (?)  Willes,  599.  601.     Tidd's  Prat-. 

(/)  2  East,  497.  3d  edit.  539,  840.  Hut  see  4  East,  ,V>?$ 

(m)  Post,  vol.  2.  I  Saxi nd.  3t7.  n.  l:  388.  where  the  verdict  was  set  aside, 

(»)  Com.  Di%.  tit.  Actiont  N.  6.    1.  though  no  objection  taken  at  X.  P, 

Saund.  74-  n.  2.  ante,  280.  n.  (*)  (t). 

Vol.  I,  [  26  ~| 


284  OF  THE  DECLARATION. 

//.  Its  parts,  insufficient,  even  after  verdict.(r)    Hence  it  follow**  that  eve* 
Secondly,  the  }u  jg^  ^d  penal  actions  in  the  superior  courts*  the  only  mode* 
of  objecting  to  the  venue%  are  by  demurrer,  (*)  or  at  the  trial  as  a 
ground  of  nonsuit*({)  except  in  the  action  of  ejectment*  in  which 
also  a  difficulty  would  arise  with  respect  to  the  execution*  be* 
cause  the  sheriff  of  one  county  cannot  deliver  tne  possession  of 
land  in  another ^u)    In  local  actions,  if  the  venue  be  laid  in  the 
ipong  county,  and  the  objection  appear  upon  the  record,  it  is  clear 
that  ihe4efendantmay  demur  ;{u)  and  if  it  do  not  appear  on  re* 
cord,  may,  under  the  general  issue*  avail  himself  of  the  objec- 
tion at  the  trial  as  the  ground  of  nonsuit  tfy)  as  in  trespass  or 
ejectment,  on  the  plea  of  not  guilty  ,(«>)  or  in  replevin*  on  the 
plea  of  non  ccjnt^x)     And  even  in  transitory  actions  an  unne- 
cessary precise  description  of  local  situation  may*  if  erroneous* 
9  285        be  fefd  Qn  the  trial  ;(y)  though  *where  the  description  is  rather 
by  way  of  venue  it  will  be  otherwise,(z)     And  if  a  local  descrip- 
tion, or  venue,  when  necessary^  be  omitted,  it  is  not  matter  of 
nonsuit,  but  of  demurrer*  or  arrest  of  judgment  ;(a)  and  by 
pleading  over  to  the  merits*  any  formal  defect  in  the  venue  is 
aided  ;{b)  and  in  transitory  actions  the  omission  of  a  venue  it 
aided  at  common  law  by  a  judgment  by  default,  because  the  de- 
fendant thereby  admits  that  there  is  nothing  to  try*(c)  and  any 
objection  to  the  mode  in  which  the  venue  is  stated*  must  be 
taken  by  demurrer .(d) 
Thirdly,  the       Whatis  termed  the  commencement  of  the  declaration  follows 
ment  "   "      the  venue  in  the  margin*  and  precedes  the  more  circumstantial 
statement  of  the  cause  of  action.    It  contains  a  statement,  1st 
Of  the  names  of  the  parties  to  the  suit,  and  if  they  sue  or  be 
sued  in  another  right*  or  in  a  political  capacity,  (as  executors* 
assignees*  or  </ui  tam9  fcc.)  of  the  character  or  right  in  respect 


(r)   Ante,  280.     }  T.  R.  15).    }        (x)  1  Saund.  347.  n.  1.     Pott,  to). 

flannd.  74.  n.  I.  8.    364.  n.  («).  ace.       2  Gilb.  Reft. 

(«)  1  Wila.  165.  166.    2  Wils.  355.  semb.  contra. 

(0  7  T.  R.  588.  3  Bast,  580.  Covp.        {y)  Ante,  283.  n.  (J). 
410.     3  SI.  1033.  (z)  Ante,  283.  n.  I. 

(«)  7  T.  R.  587.  588.    Cowp,   170.        (a)  2  East,  499.  2  Wils.  354.    Port, 

Ante,  261.  vol.  2. 364.  n.  (e). 

(«)  1  Saund.241.  o.    Cartfi.   182L        (*)  2  Ld.  Raym.  1039.      Drer,  15, 

7  T.  R.  588.  2 1)1.  Rep.  1070.  3  T.  R,  a.   Cora.  Dig.  Header,  85.    3  T.  R, 

387.-   1  Wila.  165.  387.     Port,  vol.  2.  364.  n.  (e). 

(v)  Supra,  note  (f).    1   Sid.  887,        (c)  Lutw.  237.    Cro.  Eifc.  88$. 
'  O)  Id.  ibid.    StSft*M5.  (rf)  3  T.  R.  387. 
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of  which  they  are  parties  to  the  suit.    2dry.  Of  the  mode  in  IT.  ft*  part: 
which  the  defendant  has  been  brought  into  court ;  and,  3dly.  A  TM"1,T>  the 

m         '  com  men ce- 

brief  recital  of  the  form  of  action  to  be  proceeded  in.    It  is  ment. 

obvious  that,  independently  of  express  regulation  or  precedent, 

tome  introduction  to  the  substantial  statement  of  the  cause  of 

action  would  be  necessary,  and  the  commencement  adopted  in 

practice  is  useful,  as  pointing  out  that  the  defendant  is  duly  in 

court  to  answer  the  complaint,  and  concisely  intimating  th% 

character  in  which  the  parties  sue  or  are  sued,  and  the  'nature         *  286 

of  the  action,  by  which  the  parties  interested  in  the  pleadings 

are  enabled  more  readily  to  direct  their  attention  to  the  subse* 

quent  parts  of  the  declaration. (</) 

When  the  defendant  has  been  arrested  or  served  with  process 
by  a  wrong'  name,  the  plaintiff  may  declare  against  him  by  his 
right  name,  whether  he  has  appeared  or  not,  and  though  the 
plaintiff  has  entered  an  appearance  according  to  the  statute.(i) 
In  such  case  in  the  King's  Bench,  it  is  usual  to  state  the  fact 
thus  :— ."  to  wit,  A  B  complains  of  C  D>  arrested  (or  if  not 
u  bailable,  served  with  process)  by  the  name  of  E  F,  being  in 
*  the  custody,"  8cc.  And  in  the  court  of  C.  P.  the  declara-* 
tion  runs,  "  C  Z>,  arrested  by  the  name  of  £  F,  was  attached 
"  to  answer  A  B  of  a  plea,"  Sec.  and  in  each  court  in  all  sub' 
sequent  parts  of  the  declaration,  the  real  name  only  is  to  be  in* 
serted.  The  words  arrested  or  served  with  process  appear  to  be 
preferable  to  the  word  sued.(f)  If  the  plaintiff's  name  bo 
mistaken  in  the  process,  the  mistake  may  be  aided  in  like  man- 
ner.^) It  is  not  necessary  in  any  case  to  state  in  the  declare* 
tion  the  addition  of  the  defendant,  cither  of  place  or  degree, 
for  the  statute  of  additions  does  not  extend  to  declarations.^) 

In  the  JGng's  Bench  in  actions  by  bUI,  against  a  person  not 
privileged,  whether  he  be  in  the  actual  or  supposed  custody  of 
the  marshal,  the  declaration  (except  in  Middlesex  when  the 
•allegation,  as  to  the  supposed  custody,  is  unnecessary )(i)  be*         ft  287 
gins  by  stating—"  to  wit,  A  B  complains  of  C  D}  being  in 


00  lSaund.318.  n.  3.  Ill,  U2.    6  (?)  Ante,  851.     IB.  St  P.  40.    i 

T.  R.  130.  Anstr.gjS. 

(e)   Ante,  250.     3  East,  167.  aec.  (A)   3  B.  &  P.  395.     Com.  Dip 

3T.  R.  611.  con*.     Tidd,  582.     1  B.  Pleader,  C.  9.     SEtp.  JUp.  787.— 

fc  P.  105.  647,  648.  Ante,  847. 

(/)  I B.  k  P.  647  (i)  Dyer,  US.  a. 


i 
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XL  Its  parts.  «  the  custody  of  the  marshal  of  the  marBhalsea  of  our  lord  the 
Thirdly,  the  a  \an%,  before  the  king  himself,  of  a  plea  of  trespass  on  the 
menu  «  c$se,  &c.  (or  as  the  forpi  of  action  may  be ;)  For  that  wberc- 

«  as,"  &c.(»  and, a  bill  against  an  actual  prisoner  in  the  cus- 
tody of  the  marshal,  filed  in  vacation  as  of  the  preceding  term, 
contains  a  special  memorandum.^)  It  was  enacted  by  the  4 
and  5  William  and  Mary,  c.  21.  s.  3.  that  "  in  all  declarations 
"  against  a  prisoner  detained  in  prison  by  virtue  of  any  writ 
*.4  or  process  to  be  issued  out  of  the  Court  of  King's  Bench,  it 
"  shall  be  alleged  in  custody  of  what  sheriff \  bailiff,  or  steward 
«  of  any  franchise,  such  prisoner  shall  be  at  the  time  of  such 
"  declaration,  by  virtue  of  the  process  of  the  said  court, 
"  at  the  suit  of  the  plaintiffs;  which  allegation  shall  be  as 
v>  good  and  effectual  as  if  such  prisoner  were  in  the  custody 
"  of  the  marshal."  This  statute  does  not  extend  to  proceed- 
ings by  original^  or  in  the  Common  Pleas,  or  Exchequer,  and, 
therefore,  the  above  allegation  is  only  necessary  when  the  plain- 
tiff proceeds  upon  a  bill  of  Middlesex,  or  latitat,  or  by  attach- 
ment of  privilege ;  and  if  the  cause  of  action  be  not  bailable, 
the  same  plaintiff,  or  a  third  person,  may  in  K.  B.  proceed 
against  the  prisoner  as  if  he  Mere  at  large.(/)  In  cases  within 
•ft  288  *n€  act>  ^  tne  declaration  omit  *the  requisites,  the  defendant 
may  be  discharged  out  of  custody,  or  may  demur  generally  .(m) 
In  the  King's  Bench  by  original^  the  commencement  of  the 
declaration,  with  the  exception  of  the  name  of  the  court  at  the 
top,  is  in  general  similar  to  that  in  the  Common  Pleas  against 
persons  not  privileged ;  and  which  in  assumpsit,  case,  and 
trover,  runs  as  follows :— "  to  wit,  C  D  was  attached  to  answer 
w  A  B  of  a  plea  of  trespass  on  the  case,  &c.  (or  as  the  form  of 
"  action  may  be  ;j  and  thereupon  the  said  A  B,  by  E  F,  his  at- 
"  torney,  complains  for  that  whereas,"  &c.(»)     The  defend- 


0)  3  B.  k  P.  699.      Cora.  Dig.  lit.  Tidd's  Prac.  3d  edit.  311.     1T.R. 

Pleader,  C.  8.  Sec  the  form,  Sheet  of  192.    See  the  form,  Sheet  of  form*, 

forms.  and  post,  vol.  2.  2. 

(*)   ADte,  262.     8  T.  R.  643.     8  (ro)  I  Wila.  119.  £Ld.  JUym.  1S62. 

Snund.  1.  n.  1.     See  the  form,  Sheet  Cora.  Dig.  tit.  Pleader,   C.  8.     See 

of  forms.  toI.  2.  2. 

(0    Imp.  K.  3.  618.   6th  edit—  (»)  1  Sauad.  318.    2  Sauad.  I.  n.  I- 
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ant'a  addition  of  abode  or  degree,  ought  not  to  be  irtserted,(&)  11  Its  pans. 
and  the  statement  that  the  plaintiff  complains  by  more  than  one  Thirdly,  the 

r  *  *  commence* 

attorney,  would  be  improper^)    And  in  the  Common  Pleas,  ment. 
or  by  original  in  K.  B.  it  would  be  incorrect  to  begin  the  de- 
claration with  a  gueritur,  as  in  the  King's  Bench  by  bill.(^) 

With  respect  to  the  first  part  of  this  form,  it  is  observable 
that  in  actions  of  assumpsit,  case,  tresfiass,  ejectment ',  See.  where  „     .     * 

the  original  was  an  attachment)  the  commencement  of  the  de- 
claration should  state,  that  the  defendant  was  attached  $  and  in 
actions  of  account,  covenant,  debt,  detinue,  annuity,  and  re* 
plevin,  where  the  original  is  a  summons,  the  declaration  should 
state>  that  the  defendant  Was  summoned  to  answer.(r)  But  for- 
merly wRen  the  declaration  stated  that  the  defendant  was  sum- 
moned, instead  of  attached,  or  vice  versa,  the  defendant  could 
not  demur  without  craving  *oyer  of  the  original,  and  setting  if  *  289 
forth  in  order  to  shew  that  it  did  not  warrant  the  declaration ;(«) 
and  as  the  defendant  cannot  now  have  ouer  of  the  writ,  this 
technical  objection  is  no  longer  available. CO  And  in  general 
the  recital,  or  reference  to  the  writ,  in  the  commencement  of 
the  declaration,  is  not  considered  as  any  part  of  the  declaration, 
and  consequently  a  mistake  therein  is  no  ground  of  demur* 
ter.(u) 

Anciently  it  was  the  practice  in  all  actions  founded  on  an 
original  writ,  to  repeat  the  whole  writ  in  the  commencement 
#f  the  declaration  ;  and  it  is  said  that  when  the  pleadings  were 
ore  tcnusy  the  writ  being  returned,  and  the  parties  having  ap- 
peared, the  countor  read  the  writ  to  the  court,  and  then  men- 
tioned the  time,  place,  and  circumstances,  and  the  particular 
damage  accrued  to  the  plaintiff;  and  if  a  material  variance  ap- 
peared between  the  writ  and  declaration,  the  defendant  might 
have  taken  advantage  of  it,  either  by  motion  in  arrest  of  judg- 
ment, writ  of  error,  plea  in  abatement,  or  demurrer.(v)     But 


(o)  Ante,  247.  286.  n.  h.  (0   1  Saund.  318.  a.    Doug.  228.— 

lp)   4  East,  195.    Tidd,  390,  391.  1B.&P.  646. 

3d  edit.  (u)  2  Bl.  Rep.   848.     Ld.  Raym. 

(q)  Com.  Dig.  tit.  Pleader,  C.  11.  90S.    1  H.  Bl.  250. 

(r)  Com.  Dig.  tit  Pleader,  C.  12.  (v)  1  B.  &  P.  367.     Oilb.  C  P.  47. 

(*)    1  Saund.  318.     1  H.  Bl.  250.  2  Wils.  394.     1  Saund.  318.  *.  (?.— 

Id.  Raym.  903.  Com.  Dig.  Pleader  C.  1*2.    ' 
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17.  Its  parts,  this  practice  was  altered  in  some  actions  by  a  rule  of  the  co&rft 
Thirdly,  the    0f  C.  P.  A.  D.  1 654,  by  which  it  was  ordered  that  in  future,  de- 

eoramcuce-         .... 

meat  clarations  in  actions  on  the  case,  and  on  general  statutes,  other 

than  debt,  should  not  repeat  the  original  writ,  but  only  the  na- 
ture of  the  action,  as  that  the  defendant  was  attached  to  answer 
the  plaintiff  in  a  plea  of  trespass  on  the  case,  or  in  a  plea  of 

*  5290         trespass  and  contempt  against  *the  form  of  the  statute.(t?)  And 

though  it  is  still  the  practice  in  a  declaration  in  trespass  vi  et 
awtis  in  the  Common  Pleas,  to  set  forth  the  supposed  writ,(w) 
it  would  probably  now  be  deemed  sufficient  merely  to  state, 
that  the  defendant  was  attached  to  answer  the  plaintiff*  "  in  a 
u  plea  of  trespass ;"  at  least  this  was  held  sufficient  on  a  gene- 
ral demurrer,  as  long  ago  as  the  2d  of  WilUam  and  Mary  ;(-r) 
>  and  now  it  would  probably  be  held  good  on  special  demurrer, 

for  this  short  recital  is  intended  only  as  an  intimation  to  the 
court  of  the  nature  of  the  action.(y) 

When  it  may  be  doubtful  from  the  other  parts  of  the  de- 
claration, what  was  the  intended  form  of  action,  the  statement 
in  the  memorandum  may  be  decisive  ;(z)  and  when  in  trespass, 
the  supposed  writ  is  recited,  it  is  considered  as  part  of  the  de- 
claration, so  that  if  it  contain  the  words  vi  et  armis,  it  will  aid 
the  omission  in  the  count  part. fa)  The  omission  in  the  Com- 
mon Pleas  of  the  words,  "  and  thereupon  the  said  A  2?,  by 
*  B  F,  his  attorney,  complains,"  &c.  though  untechnical,  is  not 
demurrable. (6)  Where  one  of  several  defendants  has  been 
outlawed  upon  an  original  writ  in  either  of  the  courts,  the  de- 
claration should  in  the  commencement  state  the  outlawry  in  the 
particular  suit.(c)    And  where  one  of  several  plaintiffs  or  de- 

*  291         fondants  dies  after  the  issuing  of  •the  writ,  and  before  decla- 

ration, the  commencement  should  suggest  such  deatb^rf) 

»^»— — ■■         .....■-  i..    i.  i.,     ...i .  „  i.,        - 1 1,    .  ..■^> 

(v)    iSaund.  318.  n.  3.     2  Wis.  (*)  CT.  R.  130. 

105.     2  Saund.  576.  n.  6.     Com.  Dig.  (a)    Lutw.   1509.     Com.  Dig.  tit 

Action  on  the  Case,  C.  2.      1  B.  &  P.  Pleader,  C.  12.     2  Stra.  1023. 

367.  (b)  1  B.  &  P.  366. 

(w)   See  the  forms,  post,  vol.  2.  (c)  S  East,  H4.      1  Wils.  78.    1 

369,  370.  East,  133.    See  the  form,  vol.  2.  p.  3. 

(x)  Carth.  108.  (rf)    &  and  9  Wn.  III.  e.  II    a.  7. 

(j)  1  Saund.  31 8.  n.  3.    Com.  Dig.  1  Burr.  363.    See  the  Sheet  s/fsrmt. 
ftt  Pleader,  C  9  II,  1/3 
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In  the  Exchequer,  the  commencement,  after  stating  the  71.  It*  pan*, 
title  of  the  court  and  term,  runa  thus  :— •«  to  wit,  A  2*,  a  debt*  Thirdly,  th*. 

commence- 

w  or  of  our  Lord  the  King,  cometh  before  the  Barons  of  his  ment. 
u  Majesty's  Exchequer,  on-------  the  -------  da^ 

«  of -------   (the  return  day  of  the  process)  in  this  same 

«  term,  by  £  F,  his  attorney,  and  complains  by  bill  against 
"  C  2>,  present  here  in  court  the  same  day,  of  a  plea  of  trespass 
u  on  the  case,  &c.    For  that  whereas,"  &c.  '  t 

la  suits  by  infants,  or  by  or  against  assignees,  executors,  at- 
tornies,  fee.  the  commencement  varies  from  the  above  forms. 
Infants  are  stated  to  sue  by  guardian,  or  firochein  ami.(e)  The 
representative  character  of  assignees  and  executors,  should  be 
slated  in  the  commencement,  though  it  will  suffice  if  it  appear 
in  the  other  parts  of  the  declaration ;(/)  and  in  actions  of  debt 
by  or  against  executors  or  administrators,  in  that  character, 
the  words  "  owes  to,"  must  be  omitted  in  the  commence- 
ment ;{£•)  but  assignees  of  a  bankrupt  may  sue  in  the  debet  and 
detinet.(h)  An  executor  de  son  tort  is  stated  to  be  executor  of 
the  last  will  and  testament  of  the  deceased,  the  same  as  against 
a  rightful  executor. (0  In  actions  by  or  against  attornies,  peers, 
and  members  of  parliament,  their  privilege  as  such  is  stated 
in  the  introduction^/)  *The  various  forms  are  so  numerous,  *  292 
that  I  have  here  only  mentioned  those  which  most  frequently 
occur  in  practice. (k)  ^L  ♦ 

The  statement  of  the  cause  of  action,  in  which  air  the  re-  Fourthly,  the 
....  .  cause   of  a*» 

quisites  of  certainty,  which  we  have  already  considered,  must  tion. 

be  observed,  necessarily  varies,  according  to  the  circumstances 

of  each  particular  case,  and  the  form  of  action,  whether  in 

assumpsit,  debt,  covenant,  detinue,  case,  trover,   replevin,   or 

trespass,  the  nature  and  general  applicability  of  which  actions 

have  already  been  considered. 

In  assumpsit  >  the  statement  of  the  cause  of  action  is  either  i.tnAaamp, 

sfifcial  or  general.     The  forms  of  such  special  counts  in  a«- 


(e)   2  Saund.  117.  f.  n,  1.    Seethe  (h)  2T.  R.  46. 

form,  SJwet  of  forms,  (i)  1  Saund.  265. 

(/)    I  Saund.  Ill,  112.  n.  2.  0)  2  Saund.  1.  n.  1.      5T.  R.  325. 

\g)   Com.  Dig.  tit.   Pleader,  2.  D.  3  B.  k  P.  7,    See  the  Sheet  of  forms. 

1,  2.     W.  S.    1  Saund.  L  112.  n.  1.  (fc)  See  the   various  forms  in  the 

3  £qst,  2.  Sheet  of  forms. 
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It.  lu  partf.  9V?nfi*it,  as  most  frequently  occur  in  practice,  are  given" in  the 
Fourthly,  the  second  volume.    We  will  first  consider  the  rules  to  be  ob- 

cause    of  ac- 
tion, served  in  the  structure  of  such  special  counts ;  in  which  six 

points  are  principally  to  be  attended  to,  viz.  1st.  The  induce- 
ment. 2dly.  The  consideration  of  the  contract.  3dly.  The 
contract  itself.  4th  ly.  The  necessary  averments.  5thly.  Toe 
breach  ;  and,  6thly.  The  damages. 

Inducement.  An  inducement,  in  an  action  of  assumpsit,  is  in  the  nature  of 
a  preamble,  stating  the  circumstances  under  which  the  contract 
was  made.  A  formal  inducement  does  not  appear  to  be  in  any 
Case  necessary  in  pleading,  it  would  be  sufficient  if  the  subject 
matter  of  the  inducement  were  alleged  in  any  other  part  of  the 
declaration  ;  but  it  is  useful  in  composition,  in  order  to  avoid, 
in  the  description  of  the  consideration,  or  of  the  contract,  a 

*  293  variety  of  facts,  the  statement  of  which  in  one  *continued  sen- 
tence of  great  length,  might  be  scarcely  intelligible:  Thusin 
an  action  on  a  wager  on  a  horse-race,  it  is  usual  to  begin  the 
declaration  with  an  inducement  of  the  expected  racc.(i)  So  in 
assumpsit  upon  an  award,  the  existing  differences  between  the 
parties  are  concisely  stated  ;(m^  and  on  a  contract  to  pay  money 
upon  consideration  of  forbearance,  the  declaration  begins  by 
stating  the  debt  forborne,  and  the  proceedings  that  were  stay- 
ed.(n)  But  where  thejmere  statement  of  the  consideration  and 
promise  will  be  sufficiently  intelligible,  without  any  prefatory 
allegation,  they  are  to  be  set  forth  without  any  inducement,  as 
in  declarations  upon  bills  of  exchange,  Etc.  which  should  pro- 
ceed at  once  to  state  the  consideration  or  contract,  without  any 
preamble  of  the  custom  of  merchants,  which  ought  not  to  be 
set  forth. (o) 

It  is  said  that  as  the  office  of  an  inducement  is  explanatory, 
it  does  not  require  exact  certainty ;(//)  and  where  an  agree- 
ment with  a  third  person,  is  stated  only  as  inducement  to  the 
defendant's  promise,  which  is  the  principal  cause  of  the  action) 


■ 

(/)  Post,  vol.  2.  75.  respective    characters    arc     usualH 

(«)  lit  79.  stated  by  way  of  inducement 

(«)  lit  S*2tt>  8i.    So  in  an  Action  (o)  Ante,  219. 

against  a  wharfinger,  id.  111.    A  car-  (  p)  Tidd's  Prae.  3d  edit.  5$  I.  citt$ 


rier,  id.  117.    A  coach-owner»  id.  119. 
Or  a  captain  of  a  ship,  id.  i'21 .  their 


Cora.  Dig.  Pleader,  C.  St. 
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k  is  in  general;  sufficient  to  state  such  agreement  without  cer-  //.  In  part*. 
tainty  of  name,  place,  or  person ;(?)  and  this  rule   certainly  Fourth^f,t^ 
obtains  in  the  statement  of  matter,  which  constitutes  an  e»e*  uon. 
ctited  or  past  consideration^*-)     *Thus  in  declaring  upon  a  ^ 

promise  to  pay  money  in  consideration  of  the  forbearance  of  a 
preceding  debt,  though  some  cause  of  action  must  be  alleged, 
it  is  not  necessary  to  state  the  particular  cause  or  subject  mat- 
ter of  the  debt,  or  the  time  when,  or  place  where  it  was  con- 
tracted ;(r)  and  in  an  action  for  negligence,  against  an  attorney 
who  has  been  employed  to  sue  another,  it  is  not  necessary  or  ^ 

advisable  to  state  in  an  inducement,  that  such  other  person  was  ' 

indebted.U)     In  general,  every  allegation  in  an  inducement)  ' 

which  is  material,  and  not  impertinent  and  foreign  to  the  cause,  */ 

and  which  consequently  cannot  be  rejected  as  surplusage,  must  / 

be  proved  as  alleged,  and  consequently  great  attention  to  the 
facts  is  necessary  in  framing  the  inducement,  and  care  must  be 
taken  not  to  insert  any  unnecessary  allegation.^)     Thus  in  the  '  / 

case  just  mentioned  against  an  attorney}  where  the  declaration 
Stated  that  E  F  was  indebted  to  the  plaintiff,  and  that  the  plain* 
tiff  .employed  the  defendant  to  sue  her,  it  being  proved  that 
£  j?  was  a  feme  covert  at  the  time  the  supposed  debt  accrued* 
and  consequently  not  in  point  of  law  indebted,  the  plaintiff  was 
nonsuited,  though  the  declaration  might  have  been  sufficient 
without  stating  that  the  third  person  was  indebted.(a)  Where, 
however,  the  matter  unnecessarily  stated  in  the  inducement  is 
wholly  impertinent,  and  might  be  struck  out  as  surplusage, 
there  are  some  cases  in  which  a  failure  *in  proof  of  such  state-  *  295 
xnent  would  not  be  mate  rial,  (v) 

In  declaring  upon  a  contract  not  under  seal,  it  is  uniformly  Consideration, 
necessary  to  state  the  comidcrationupon  which  it  was  founded.(w). 


(9)  Yd*.  1?,  («)  Peake,  C.  N.  P.  119.. 

(r)  Id.  ibid.     Cro.  fclii.   715.     10  (v)  2  Bl.  Rep.  840.     Doug.  fifiT, 

Co.  69.  b.     Coin.  Dig.  Pleader,  C.  SI.  5  T.  R.  498.    3  T.  R.  646. 

43.     E.  10.  IS.  (w)    Com.  Dig.   Action,  A&sump- 

(r)  Hob.  18;     Pout,  vol.  2.  82.  n.  y.  sit,  H.  3.      7  T.  It.  S48  to  351.     5  T. 

(*)  Peake,  C.  N.  P.  119.  R.  143.      6  East,  568.    7  East,  9.     1 

0)  Ante,    '231,  23*.      Doug,  667.  Satmd.  211.  n.  2.  Bull.  N.  P  146,  14?. 
Peake,  C.  N.  P.  119.      5  T.  R.  498. 
ST.  R.  6*6.    3B.kP.463. 

Vot.'  T.                             [  27  1 
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//.  It%  parte-  Upon  bills  of  exchange  and  promissory  notes,  and  some  tithef* 

Fourthly,  the  legal  liabilities,  the  mere  statement  of  the  liability  which  coo* 
came  of    ae-  ....-,.  ...  ■> 

o>n.  stitutes  the  consideration,  is  sufficient ;  but  in  other  cases  of 

simple  contracts,  the  consideration  should  be  fbrmaUy  and  ei- 
pressly  stated,  whatever  may  be  the  form  of  acuon.(jr)  Tbe 
consideration,  as  stated,  must  always  correspond  with  the  facta 
of  the  case,  and  be  sufficient  in  law  to  support  the  promise  aft. 
laid,  and  be  co-extensive  therewith  ;(y)  and,  therefore,  u  4* 
claraiion  against  the  husband  alone,  on  his  mere  promise,  with* 
out  any  new  consideration,  to  pay  the  debt  of  his  wife  contract' 
ed  by  her  before  the  marriage,  was,  upon  motion  in  arrest  of 
judgment,  held  insufficient,  because,  to  support  such  actiqn 
against  the  husband  alone,  some  new  consideration,  such  as 
forbearance,  should  have  been  alleged. (2)  'A  he  whole  of  tk 
consideration  of  the  defendant's  contract  must  also  in  general 
be  stated,  and  if  any  part  of  an  entire  consideration,  or  of  a 
consideration  consisting  of  several  things,  be  omitted,  Uw 
plaintiff  will  fail  upon  the  trial  on  the  ground  of  viuiunc&fr) 

*  296  ^  is,  however,  sufficient,  in  general,  *to  state  so  much  of  soy 
contract,  consisting  of  several  distinct  parts  and  collateral  pro* 
visions,  as  contains  the  entire  consideration  for  the  act,  and  the 
entire  act  which  is  to  be  done  in  virtue  of  such  consideration;  and 
the  rest  of  the  contract,  which  only  respects  the  liquidation  of 
damages,  after  a  right  to  them  has  accrued  by  a  breach  of  the 
contract,  «is  matter  proper  to  be  given  in  evidence  to  the  jurj 
in  reduction  of  damages,  but  not  necessary  to  be  shewn  to  the 
court  in  the  first  instance,  on  the  face  of  the  record.(A)  Where 
a  part  of  a  consideration,  or  one  of  several  considerations,  is 
frivolous  and  void,  it  is  sufficient  to  notice  only  the  valid  con- 
sideration, though  if  stated,  it  will  not  vitiate  the  declaration  j(«) 
but  no  mode  of  pleading  can  enable  the  plaintiff  to  recover* 
where  part  of  an  executory  consideration  was  illcgal.(rf) 


(x)  2  B.  h  P.  70.    Ltttw.  237.  (c)  Cro.  EBz.  149.  848.     1  Sid.  38 

Is)    4  East,  464,  4C5.      7  T.  R.  Cro.  Jac.  128.    Peake,  C.  N.  P.  «• 

348,    Cro.  Eliz.  79.  2  Burr.  108ft.    Bull.  N.  P.  147. 

(r)  7T.  U.  348.  (rf)     Cro.  Eliz.  200.     4  Leon,  i— 

.   (a)    6  East,  568.       8  East,  7.  9.—  Sir  T.  Jones,  24.      1  Stfind*  66, »  1 

Cro.  Eliz.  79.  Bull.  N.  P.  147.  1  SM.  88.    7  T.  B.  131. 

(b)  Per  \A.  EUenborough,  6  East,  *     * 
sfo.    6  East,  7. 
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The  statement  o£  the  various  points  relating  to  the  stifli-  IT.  Its  part*. 
*  ctency  of  considerations,  would  be  foreign  to  a  treaiise  of  this  Fourthly,  the 
nature.     So  far  as.  regards  pleading,  considerations  are,  1st.  tion. 
Mxmaaed)  or  something  done,  or  past,  at  the  time  of  the 
tnakim*  of  the  defendant's  contract ;  2dly.  Executory,  or  some* 
thing  thereafter  to  be  done,  or  forborne  ;  3dly.  Concurrent,  as 
In  the  case  of  mutual  promises ;  and,  4thly.  Continuing,  as  in 
the  instance  of  contracts  between  landlord  and  tenant. 

In  pleading  an  executed  consideration,  less  certainty,  in 
general,  is  required  in  the  statement  of  *thc  subject  matter  of  *  297 
it,  than  in  describing  an  executory  consideration ;  but  it  should 
be  shewn,  that  such  executed  consideration  arose  at  the  defend- 
ant's request,  though  such  request  may  hi  some  cases  be  im- 
plied in  evidenced) 

The  consideration,  when  executory,  must  be  stated  with 
more  certainty ;  and,  therefore,  in  an  action  for  wages,  Sec.  in 
consideration  that  the  plaintiff  would  proceed  on  a  certain  voy- 
age, the  particular  voyage  must  be  stated.(/)  The  distinction 
&s  to  the  different  degrees  of  certainty  required  in  the  statement 
of  an  executed,  or  executory  consideration,  probably  proceeds 
on  the  ground  that  in  the  latter  case  the  performance  of  the 
consideration  on  the  part  of  the  plaintiff,  in  general  constitutes 
a  condition  precedent,  upon  which  the  plaintiff's  right  of  ac- 
tion depends.^?) 

A  concurrent  consideration  occurs  in  the  case  of  mutual  pro- 
mises, which  are  a  third  species  of  considerations,  partaking 
of  the  nature  of  the  preceding  two.  The  plaintiff's  promise 
is  executed^  but  the  thing  which  he  has  engaged  to  perform  is 
executory^  as  in  promises  to  marry,  to  submit  to  an  award,  on 
•  wagers,  8tc.  The  promises  of  each  party  must  in  general  be 
concurrent  or  obligatory  on  both  at  the  same  time,  to  render 
the  promise  of  either  binding,  and  must  be  so  stated  in  plead- 
ing^/;)   And  in  these  cases  it  is  not  'always  necessary  to  aver        *  298 


(e)    1  Satlml.  S64.  n.  1.      %  Stra.  (g)  WiUca,  157.  a.    1  Saund.  320. 

933.    3  Burr.  1671.     Bao.  Abr.  As-  Tidd,  381  to  386.  3d  edit 

Sttrapait,  F.    3  B.  k  P.  294.  n.  4.  (A)  3  T.  R.   148.  653.     Bl.  Rep, 

(/)  2B.  kP.  116. 120.365.    Yelt.  706.    Peak*,   C.  N.  P.  828.    Hob. 

110.     Com.  Dig.  Action,  Assumpsit,  146.    Salk.  U%    5  East,  16. 
H.  &    Bat.  Abr.  Assumpsit,  F. 
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II.  In  pans,  performance  of  the  thing  stipulated  to  bo  done,  the  plaintiff's 

Fourthly,  the  agreement  to  perform  being  a  sufficient  consideration^*)  unless 

cause    oi   ac» 

uop.  the  performance  of  one  act  be  the  consideration  of  th#  per* 

formance  of  the  other,  in  which  case  an  averment  of  ftexform~ 

ance,  or  readiness  to  perform*  is  in  general  necessary,  even  in 

the  case  of  mutual  promises^,/)  as  upon  mutual  pitftniaes  to 

marry,  and  bargains  to  sell  and  accept  goods*(£) 

In  the  case  of  a  continuing  consideration,  the  declaration 
generally  states,  that  in  consideration  that  the  defendant  had 
become  and  was  tenant  to  the  plaintiff  of  certain  land,  ficc.  he 
undertook,  during  the  continuance  of  the  tenancy,  to  repair) 
&x.  and  the  declaration  then  avers  the  continuance  of  the 
tenancy,  and  the  breach. (/) 

Where  no  consideration,  or  an  insufficient  or  illegal  consider' 
at  ion,  is  stated,  the  defendant  may  either  demur,  or  move  in 
arrest  of  judgment,  or  support  a  writ  pf  error.(m)  But  after 
verdict,  a  defective,  or  informal,  of  uncertain  statement,  of  a 
consideration,  not  apparently  illegal,  may  be  aided  ;(»)  and 
where  the  consideration  is  untruly  stated,  or  a  part  thereof  is 
omitted,  the  objection  can  only  be  taken  on  the  trial aa  a  ground 
of  nonsuit. (o) 

After  stating  the  consideration,  the  contract  itself  is  usually 
*  299  alleged,  and  this  must,  be  set  *  forth  in  some  part  of  the  de- 
claration, either  in  the  words  in  which  it  was  made,  or  accord- 
ing to  the  legal  effect,  and  if  there  he  a  variance^  it  will  be 
fatal  .(/*)  It  has  been  decided,  that  where  the  contract  is  found- 
ed upon  a  legal  liability,  and  implied,  it  is  sufficient  to  state 
6uch  liability,  without  alleging  formally  that  (he  defendant 
promised,  as  in  assumpsit  on  a  bill  of  exchange ;(?)  but  it  is 
more  correct  in  pleading,  in  all  cases  to  state  that  the  defend- 
ant, super  se  assumpsit^  or  words  to  that  effect ;  for  the  law 
does  not  create  a  promise  in  any  case  in  pleading,  though  it 


(i)  l  Wlls.  88.    5  T.  R.  409.    1  Ld.  (m)  4  East,  455.    7T.  R.  348, 

Rayra.  664.     1  Sulk.  171.  (n)  4  East,  464.    2  B.  &  P.  265. 

0)  1  Sulk.  112.  171.    1  Ld  Haym.  («)  Cro.  EKz.  79.    8  East,  504.    7 

665.     6  T.  R.  570.    7  T.  R.  135.  East,  7.     3  T.  R.  67.  n.  a. 

(fc)  1  East,  203.  (/>)  1  T.  K.  240.      Doug.  669. 13t 

(0    5T.  R.  373.     4  East,  154.—  5  T.  R.  498.    4T.U.560. 

Leon.   102.     Cro.  Elix.  94.    715.    2  (?)    5  T.  R.    1*5,     \  Safe   1S$<~ 

Leon.  224.    2  Bl.  Rep.  842,  Carth.  5Q9, 
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may  afbfd  sufficient  evidence  to  justify  a  jury  in  finding  a  pro-  XT.  Its  parf. 
wiae.Cr)    The  contract  Itself  should  not  only  be  stated,  but  it  Fourthly,  the 

J  cause   oi    aft- 

sfcould  expressly  be  alleged,  by  and  to  whom  it  was  made  ;(*)  tioo. 
though  the  omission  may  in  some  cases  be  aided,  especially 
after  verdict ;  and  the  promise  will  be  intended  to  have  been 
made  to  the  party  from  whom  the  consideration  proceeded. (/) 
On  a  promise  to  A,  to  pay  B  a  sum  of  money,  if  the  action  be 
at  the  suil  of  B%  it  is  said  that  the  promise  should  be  laid  as 
having  been  made  to  B.(u)  In  stating  the  consideration  we 
have  seen  that  it  is  necessary  to  set  forth  the  whole  \{v)  but  in 
stating  the  contract  itself,  though  it  might  be  improper  to  say 
that  the  defendant  inter  alia  firomisityiw)  it  is  sufficient  merely 
to  state  the  parts  of  the  promise,  *tbe  breach  of  which  is  com*  *  •**00 
plained  of;  and  it  is  not  necessary  to  state  in  the  declaration 
other  parts,  not  qualifying  or  varying  in  any  respect,  those,  the 
breach  of  which  is  complained  of.(x)  As  where  the  plaintiff 
declared  that  in  consideration  of  his  redelivery  to  the  defend- 
ant of  an  unsound  horse,  which  he  bad  before  then  sold  to  the 
plaintiff,  the  defendant  promised  to  deliver  to  him  another 
horse  which  should  be  worth  80/.  and  be  a  young  horse,  and 
then  alleged  a  breach  in  both  these  respects,  the  declaration 
was  held  sufficient,  though  the  proof  was  not  only  of  a  promise 
that  the  second  horse  should  be  worth  80/.  and  bo  a  young 
horse,  but  also  of  a  warranty  that  it  was  sound,  and  had  never 
been  in  harness.(y) 

The  judgment  of  Lord  Ellenboroughy  in  the  case  of  Clarke 
v.  Grey,(z)  elucidates  this  doctrine.  u  It  is  no  more  necessary 
*'  to  state  every  part  of  an  agreement,  not  under  seal,  each 
"  part  making  a  distinct  contract,  than  it  is  of  an  agreement 
"  under  seal.  It  is  sufficient  in  either  case  to  state  so  much  of 
"each  as  constitutes  that  contract,  the  breach  of  which  is 
,c  complained  of,  and  which  prescribes  the  duty  to  be  perform- 


(r)  Bac.  Abr.  Assumpsit,  F.  Com.  (k)   1  B.  k  P.  108. 

Dig.  Action,  Assumpsit,  H.  3.    2  H.  (v)  Ante,  295>  2S6. 

Bla.  563.  n.  a.     I  Ld.  Raym.  538.  (w)  Aleyn,  5. 

(jb)  Ante,  257.  n.  £.  (x)  8  East,  7.     6  East,  567. 

(t)  Com.  Dig.  Action  of  Asstimp-  (v)  8  East,  7. 

sit,  A.  5.    Lutw.  238.    Ante,-  257.  n.  (z)  6  East,  567. 
5.  80l.li.  v.    Sfl.kP.  265. 
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11  Its  pant.  "  ed,  and  the  time,  manner,  and  other  circumstance*  bf  it* 
Fourthly,  the  «  performance ;  with  this  difference  only*  that  in  the  case  «f 

cause   of    ac-  , 

tion.  "  an  agreement  not  under  seal,  the  consideration  moat  be  sta- 

" ted,  and  no  part  of  the  entire  consideration,  for  any  pfomise 
*c  contained  in  the  agreement,  can  be  omitted."C*) 

"  It  is  sufficient  to  state  in  the  declaration  so  much  of  any 

*  301         *  contract,  consisting  of  several  distinct  *  parts  and  collateral 

"  provisions,  as  contains  the  entire  consideration  for  the  act, 
"  and  the  entire  act  which  is  to  be  done  in  virtue  of  such  con-. 
"  sideration  ;  and  the  rest  of  the  contract  which  only  respect* 
"  the  liquidation  of  damages,'  after  a  right  to  them  has  accrued 
"  by  a  breach  of  the  contract,  is  matter  proper  to  be  given  in 
"  evidence  to  the  jury  in  reduction  of  damages,  but  not  neces* 
'"  sary  to  be  shewn  to  the  court  in  the  first  instance  on  the  face 
"  of  the  record.  Therefore,  asaumfisit  may  be  maintained  in 
"  the  common  form  of  declaring  against  a  carrier  for  the  leas 
«  of  goods  which  were  of  above  9L  value,  and  were  not  in  feet 
«  paid  for  accordingly,  although  it  were  part  of  die  contract 
"  proved  by  general  notice  fixed  up  in  the  carrier's  office,  and 
"  presumed  to  be  known  and  assented  to  by  the  plaintiff,  that 
"  the  carrier  would  not  be  accountable  fbr  more  than  Si  fbr 
«  goods,  unless  entered  as  such,  and  paid  fbr  accordingly .(5) 
«  There  are  a*  great  variety  of  agreements,  not  under  seal, 
"  containing*  detailed  provisions,  regulating  prices  of  labour, 
"  rates  of  hire,  times  and  manner  of  performance,  adjustment 
<c  of  differences,  Sec.  which  it  may  not  be  necessary  to  set 
"  forth."(c) 

So  any  proviso  or  condition  in  the  contract,  which  goes  mere- 
ly in  defeasance  of  it,  needs  not  be  stated,  for  this  ought  to 
come  from  the  other  side  ;(d)  but  if  such  proviso  or  condition 
constitute  a  condition  precedent,  or  if  there  be  any  other  mat* 

*  302        ter  which  qualifies  the  contract,  or  *goes  in  discharge  of  the 

liability  of  the  defendant,  it  must  be  statetL(e) 


MMMMM«h«*i 


(a)  Andsee  *  East*  7.    Dtxig,  676.  (4)  t  Sauad.  854.  n.  %     1  Lev.  SJ. 

1  Saund.  233.  n.  2.  1  T.  R.  645.     Ante. 

(6)  6  East,  564.  (*)  1  T.  R>  645.      6  East,  57a    f 

(c)  Per  Ld.  EUcnborootfi,  6East»  East*-** 

sea, 
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A  contract  io  the  alternative  mu*t  not  be  statecraft  an  abso-  H  It*  paru 
fate  contract!  though  the  option  were  in  the  party  pleading  *(/)  SSS?&  ^ 
and  knijr  be  advisable  where  good*,  have  been  sold  on  credit  ti<m,~ 
to  he  paid  for  by  a  bill  of  exchange  to  be  accepted  by  the  ven,-     ; 
dee,  to  state  such  contract  specially,  and  the  breach,  even  after    '  \ 
the  expiration  of  the  limited  credit  i($)  and  such  statement  ia  • 
clearly  necessary,  when  the  action  is  brought  for  not  accepting 
she  hiil  before  the  credit  fans  eiapsed.(A) 

Upon  a  written  contract  it  is  usual  to  follow  the  words  of  the 
contract,  .where  thtyare  concise  and  intelligible,  and  if  the  le- 
feal  effect  be  doubtful,  this  ia  the  safer  course.  The  plaintiff, 
however,  is  not  bound  to  set  fiartb  even  the  material  parts  in 
letters  and  words.  It  will  be  sufficient  Jo  state  the  substance 
and  legal  effect,  which  ia  shorter,  and  not  liable  to  misrecitais 
end  literal  mistake*  ;(fl  and  as  the  courta  discountenance  any 
unnecessary  prolixity  in  pleading,  it  is  advisable  to  adopt  the 
latter  course,  where  the  recitals,  fcc.  may  be  long.  Thus  in 
declaring  in  covenant  upon  a  lease,  fee*  it  is  in  general  advisa- 
ble not  to  set  out  the  premises  fier  nomen^  as  in  the  lease,  but 
to.  state  «  that  the  plaintiff  demised  to  the  defendant  certain 
"  premises  particularly  mentioned  and  described  in  the  said  in- 
u  denture,  except  as  therein  is  excepted,  to  hold  the  same  for 
«  a.  certain  term  "therein  mentioned,  yielding  and  paying  the  *  3Q3 
"  rent  of  -■-» 7.  payable  on,"  fee.  and  then  to  state  the  cove- 
nant for  payment  of  the  rent,  the  entry  of  the  defendant,  and  • 
the.  breach  in  not  paying  the  rent  due  ;  or  if  the  action  be  for  - 
the  breach  of  any  other  covenants,  the  plaintiff,  if  he  state  the 
rent  at  all,  winch  ia  unnecessary,  should  say  concisely,  "  at  a 
'<  certain  rent  payable  as  in  the  said  indenture  is  mentioned," 
and  then  set  forth  those  covenants,  and  the  breach  of  them. 
And  where  the  plaintiff  in  covenant  in  a  mortgage  deed,  set  out 
the  premises,  which  were  numerous,  Lord  Mansfield  said,  that 
though  he  was  told  that  it  was  the  usual  practice,  he  thought  it 
a  disgrace  to  the  profession  and  to  the  court,  and  said  that  the 
court  would  animadvert  upon  any  future  instance  of  putting 


(/)  2  East,   2.     2  B.  8c  P.  119.        (A)  Id.  ibid.  # 

*ote  a.    3  T.  ft.  531.    8  East,  8.  (i)  Doug.  667.    1  Saend.  £33.  a.  2. 

if)  3  B.  fc  P.  582.    4  Bast,  H7.       2  Sannd.  366.  SQ5.  b.  a.  13. 
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it.  Its  parts,  parties  to  the  enormous  expense  of  settiftgout  deeds  at  length* 
Fomtuiv,  tiic  or  superfluous  parts  o£  them/;')    The  statement  of  the  coo- 

tmuse    of  uc-  "  r  x 

Uun.  tract  should  in  strictness  be  positive,  and  not  by  way  of*  recital, 

«     as  by  a  testatum  exiatit ;  but  this  will  suffice  in  a  dedaiatifilif 
/  J  •  though  it  would  be  insufficient  in  a  plea.(Ar)    Where  the  ooo- 
■•    ^  •  *  tract  must  have  been  in  writing  under  the  statute  of  frauds, 
•    yet  it  is  not  necessary  in  a  declaration  to  shew  that  fact,  though 
it  is  otherwise  in  a  plea.(/)     The  contract  should  be  stated  with 
certainty,  but  an  omission  in  this  respect  may  be  aided  by  ver- 
dict.(m) 
Variance.  *  From  the  preceding  observations  it  may  be  collected*  that  if 

*  304  the  consideration  or  the  contract  *proved  in  evidence,  vary 
from  that  stated  in  the  pleadings,  the  plaintiff  will  be  uoo- 
suited.(n)  A  trivial  variation  in  setting  out  a  contract*  a  re- 
cord, or  any  written  instrument,  is  fetal,  because  it  does  not 
appear  that  the  contract  given  in  evidence  is  that  on -which  die 
plaintiff  declares,  it  is  matter  of  description.^)  The  .leading 
case  upon  the  subject  of  variances,  in  the  statement  of  con- 
iracu,  is  that  of  Bnutow  v.  Wright  and  another^  ft)  where  in 
an  action  against  the  sheriff  for  taking  goods  under  njierijk* 
cias,  without  leaving  a  year's  rent,  the  declaration  stated,  that 
the  person  against  wltyftn  the  fieri  facia*  was  issued,  held  oar* 
tain  tenements,  as  tenant  to  the  plaintiff  under  a  demise,  at 
the  yearly  rent  of  *L  payable  by  four  quarterly  payment*, 

•  but  on  the  trial  it  was  proved,  that  there  was  no  ttifndaiio*  at 
to  the  time  of  the  payment  of  the  rent,  upon  which  the  plaintiff 

*  was  nonsuited.  And  Lord  Man/field,  on  a  motion  for  a  new 
trial,  gave  judgment  to  the  following  effect :  "  It  certainly 
"  was  not  necessary  to  allege  that  part  of  the  lease  which  re- 
"  lated  to  the  time  of  payment,  in  order  to  maintain  the  action ; 


O)  Cowp.  665.  727.     1  Saund.  233.  2  B.  &  P  51.  119-    «  East,  4.   Dong, 

to.  2.    *  Saund.  305.  n.  13.  S66.  Dong.  669.  n.  138.     5T.  K.  498.     4T.  R. 

667.  5C0.    Bull.  N.  P.  145.    Rep.  temp. 

(fc)  1  Saund.  274.  n.  1.     2  Lev.  75.  Haiti w.  309. 

3Keb.  94.     6  Yin.  Abr.  461.     lB.k  (o)  Id.  ibid.      4T.  R.  560,    Girt. 

V.  376.  Cases,  L.  &  E.  229. 

(0    1  Saund.  276.  *  n.  2.     4  East,  (/>)  Doug.  665.    4  T.  R.  687.     1  T. 

#  400.  It.  447.     8  East,  9.      As  to  variances, 

(w)  2  B.  &  P.  2G5.    Ante,  261.  sec  also  8  East,  188.  Campb.  N.  P. 

00    1  T.  »■  240.    Per  Buller,  J.«  195. 
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*  b«t  Aice  it  fend  been  alleged,  it  was  necessary  to  prove  it.  &  it*  part$. 
«  The  distinction  is  between  that  which  may  be  rejected  as  eau"e  '$  ^! 
11  •urphmog**  (which  might  have  been  ttrock  oat  on  motion,)  tkm- 

44  and  Hint  cannot.    Where  the  declaration  contains  imperii**    .      \ 
u  neni  mtuttr  foreign  to  the  ceuse,  and  which  the  master,  on  a  -    •  •  \  , 
«  reference  to  htm,  would  strike  out,  (irrelevant  covenants       *  '  /    *' 
a  *fbr  instance,}  that  will  be  rejected  by  the  court*  and  need  not     ~  *  305 
"  bo  proved.   But  if  the  very  gronnd  of  the  action  be  misstated, 
"  as  where  you  undertake  to  recite  that  part  of  a  deed  on  which 
'*  the  action  is  founded,  and  it  is  misrecited,  that  will  be  fatal ; 
«  for  then  the  case  declared  on  is  different  from  that  which  is 
**  proved,  and  jam  must  recover  secundum  allegata  et  probata* 

*  Tlsi*  distinction  will  reconcile  all  the  cases.  If  this  doctrine 
«  were  highly  detrimental,  andsetting  it  right  would  be  attended 

*  wtek  no  mischatf*  as  in  is  only  a  mode  of  practice,  it  might 
«  deaereeewisidetadon ;  but  I  believe  it  stands  right,  and  upon 
a  the  best  footing,  for  it  mey  prevent  the  stuffing  of  declara* 
"  tiara  with  unnecessary  matter,  because  of  the  danger  of  fail* 

*  ing  in  the  proof,  nod  may  lead  pleaders  to  confine  themselves 
«  to  state  the  legal  effect."  In  Savage  v.  Smtih^  q)  De  Grey, 
C.  J.  proceeded  upon  the  distinction  between  material  and  iro- 
pertinent  averments,  and  said,  that  the  former  must  be  proved, 
because  relative  to  the  point  in  question,  but  that  the  latter 
need  not ;  and  Lord  Mtmtfeld  approved  of  this  distinction^ r) 
Lord  Kenyan,  in  Ovnnnett  v.  PkUifufa)  said*  u  that  there  was  • 
«  no  doubt  that  if  the  plaintiff  professed  to  set  out  his  title  he 

«  must  set  it  out  correctly. (f)    So  where  a  contract  is  to  be 

«  stated  *in  a  declaration,  unless  it  be  truly  stated  the  plaintiff        *>  3qq 

«  cannot  recover ;  but  it  is  now  contended,  that  in  every  cat 

"  the    facts  alleged  by  the  plaintiff  must  be  strictly  proved) 

"  otherwise  he  must  be  nonsuited  ;  but  the  rule  can  never  be 

«  carried  to  such  extent ;  the  doctrine  in  Brietov*  v.   Wright 


(7)  2  Bl.  Rep.  1104.  title  was  impertinent  as  H  was  nunc- 

(r)  Doug.  667.  cessary  to  shew  any  title.    Id  Dour;. 

(«)  3  T.  R.  645.  668.  the  editor  states  that  the  word 

(0  2  Bl.  Hep,  1 104.    2  Saund .  006.  material  iu  2  Bl.  Rep.  1104.  u  a  mis* 

a.  n.  22.  n.  24.  ace.   Id  2  Bl.  Rep.  842.  take  in  the  press  and  should  have  1 

aud  1  Stra.  229,  230.  the  averment  of  Immaterial,  but  see*  BL  Rep.  S40. 

Vol.  1.  [  28  ] 
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//.  In  partt.  *  must  be  confined  to  contract$ ;  good  sens©  wiH  reetMteil*  tl 

f^'of  the  "  l**e  autnor5tie9-     If  the  plaintiff  allege  any  thing,  which  form* 
tfon.  w  a  constituent  fiart  of  his  title,  he  must  set  it  oat  correctly* 

And   Mr.  J.  Butter  observed,  "that   the  case  of  Brirtow  r. 
•*  Wright  was  not  £*n  authority  beyond  the  cases  of  contracts^  for 
'<  a  contract  is  entire  in  its  nature,  and  must  be  proved  as  hud  ; 
"  and  that  perhaps  the  rule  laid  down  in  that  case  would  be 
a  found  to  extend  to  all  cases  of  records  and  written  contrnet*.* 
In  Peppin  v.  Solomon s,{u)  Mr.  J.  Buller  observed,  « that  the 
«  case  of   Briatoxo   v.   Wright  had  been  sometimes  doubled, 
N  but  that  he  was  still  of  opinion  that  it  was  rightly  decided ; 
«  that  in  order  to  entitle  the  plaintiff  to  maintain  that  action,  it 
"  was  necessary  for  him  to  shew-  that  he  was  the  landlord,  it 
u  being  on  action  against  the  sheriff  for  taking  the  lessee's  goo* 
"  without  leaving  a  year's  rent ;  and  to  shew  that  the  pJatntUFwai 
«  the  landlord,  he  vras  obliged  to  set  forth  a  contract  between  hia- 
"  self  and  the  tenant ;  now  contracts  are  in  their  natune  entfr* 
M  and  in  pleadings  they  must  be  stated  accurately ;    tat  at 
"  the  evidence  in  that  case  did  not  accord  with  the  contract  ata- 
*  807        "****  m  t,ie  declaration,  and  which  was  the  'foundation  of  the 
"  action,  it  was  properly  determined  that  a  judgment  of  nonsuit 
"  should  he  entered."    And  with  respect  to  what  statementi 
are  necessary  to  be  proved,  the  rule  seems  to  be)"  that  if  the 
whole  of  the  statement  may  be  struck  out,  without  destroying 
*        the  plaintiff's  right  of  action,  it  is  not  necessary  to  prove  it; 
but  otherwise,  if  the  whole  cannot  be  struck  out,  without  getting 
rid  of  a  part  essential  to  the  cause  of  action  :  for  then,  though 
the  averment  be  more  particular  than  it  need  have  been,  the 
whole  must  be  proved,  or  the  plaintiff  cannot  recover^ v)    It 
may  be  collected  from  the  above  authorities,  that  whenever  • 
contract  is  described,  a  variance  will  be  equally  fatal,  whatever 
may  be  the  form  of  action,  whether  upon,  the  contract  itself  or 
upon  some  collateral  mutter,  or  in  an  action  in  form  ex  delicto  J(w) 
If  a  contract  be  described  according  to  its  legal  effect,  it  will  ifl 
general  be  sufficient,  though  it  may  vary  from  the  precise  .words 
of  the  contract ;   but  a  variance,  however  small,  in  setting  out 


a»rfiBrfia%«i 


(«)  5  T.  R.  496.  (w)  Doug.  667.  6  Bsp>  Hep.  3. 

(v)  2  Eiist,  454.  562.   4  fiut,  409. 
£  Bl.  Hep.  1194. 


* 
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$fc*  Dames,  fee.  in  *  bill  or  note,  is  fetal ;  and  therefor©  where  II  **  P^'u- 
a  note  given  by  the  name  of  SMntiff  and  others,  was  described  £^%' !a£ 
in  the  declaration  as  made  by  Skuttiff'stod  others,  the  plaintiff  turn. 
Was  nonattited^x)    And  where  the  contract  stated  on  the  record 
ill  even  Ay  legal  intendment  different  from  that  proved  in  evi- 
dence, the  variance  will  be  fatal ;  thus  where  the  declaration 
stated  a  contract  to  deliver  400  bmheU  of  oats,  the  •plaintiff        *  308 
was  neosuiied  on  proof  that  the  bushels  were  not  to  be  Win* 
<he*ter  meaaure.(x) 

Where  the  consideration  or  contract  or  other  matter  alleged 
is  material  and  traveraalde*  the  stating  it  under  a  scilicet  will  not 
*void  the  consequences  of  a  variance^?)  and  it  will  be  consider- 
ed as  n  sufficient  positive  statement  ;(z)  and  on  the  other  hand 
.it  has  been  decided  that  the  omission  of  a  scilicet  will  not  render 
an  immaterial  averment  material  to  be  proved  as  stated,  even  in 
a  criminai  proceeding^**)  unless  some  positive  allegation  be 
.adopted*  as  the  words  "  and  no  more."(6) 

An  averment  signifies  a  positive  statement  of  facts  in  opposi-  Ofwremwtfi. 
tJon  to  argument  or  inference*;(r)  and  when  the  obligation  on 
*be  defendant  to  perform  his  contract  depended  on  any  e/ent 
which  *  would  not  otherwise  appear  from  the  declaration  to  have         a   309* 
occurred,  it  is  obvious  that  an  averment  of  such  event  is  essen* 


(or)  4  T.  R.  611.    3  B.  ht  P.  559.  consequences  of  a  variance.    £cc  2 

(x)  4  T.  U.  S14.  Saund.  291.  c.  n.  I.     Peakc's  Law   of 

(«)  6T.-R.  462.    2  B.  k  P.  118.  Evidence,  2d  edit.  196,  197.  Hut  with 

1  Saund.  170.  n.  3.    2  Saund.  891.  a.  deference,  it  is  {(Resumed  <»n  the  au- 

b.  c.  2(>7.  l>.     1  Stra.  233.    5  T.  K.  thority  of  the  case  in  C  T.  It.  265.  and 

71.     4  T.  li.  591.     3  T.  It.  68.  up**n  the  principle  on  which  the  other 

(r)  3  Saund.  291.  a.     1  Stra.  833.  decisions  are  founded,  and  from  the 

-     (a)  6  T.  R.  265.    3  T.  R.  643.  645.  doctrine  of  venues  in  transitory  ao- 

§ed  vid.  3  T.  K.  68.  tions,  ante,  269.  282.  and  from  the  cir- 

(/))  3  T.  H.  68.    2  Saund.  206.  a.  cumstances  of  time  and  place  being  in 

It  has  indeed  been  *aid  by  counsel  in  general  immaterial  to  be  proved  as 

argument,  and  as  obiter  dicta  in  many  stated,  even  in  an  indictment — (see 

©f  the  cases  referred  to  in  the  note  (y),  4  Hawk.  7th  edit.  46, 47.    2  Hale's  P. 

supra,  and  by  some  very  accurate  ele-  C.  179,  180.    2  Inst.  318.)— -that  die 

incntary  writers,  that  the  omission  of  omission  of  a  scilicet  will  not  render 

a  scilicet  or  videlicet  will  frequently  it  material  to  prove  precisely  as  stated 

render  it  material  to  prove  precisely  matter  which  is  immaterial.     As  tv 

as  stated  matter   which   would    not  the   nature   and  use  of  a  scilicet  in 

otherwise  be  material,  and  that  it  is  general,  see  5  East,  252.    2  Sauu4. 

therefore    necessary    to  state   sums,  291.  n.  1. 

time,  and  place,  though  immaterial,         (c)  Covrp,  683,  604.      Bac.  Ahr 

qjkLct  a  scilicet,  in  order  to  avoid  the  Plets,  0. 


i 
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//  it*  part*,  tbl  to  a  logical  statement  of  the  defendant's  breads    Sudtairef  • 
Fourthly  the  menu  in  a  apodal  action  tfaseumfldt  usually  are,  let.  Of  the 

cause  of    *c.  r  '  . 

tiou,  furrformanee  or  excuse  for  non-performance  ota  condittoo  pnece- 

dent ;  2dly.  Of  the  defendant's  notice  of  such  performance  ;  and, 
Scily.  Of  the  defendant's  having  been  reqwtcd  to  perfana 
his  contract.^) 

When  the  consideration  of  the  defendant's  contract  was  *:«• 
cuted  or  past  at  the  time  of  making  the  contract*  end  his  per* 
formance  was  not  to  depend  on  any  subsequent  event  or  other 
circumstance  essential  to  the  action>  the  declaration  should  pro- 
ceed at  once  from  the  statement  of  the  contract  to  the  broach, 
without  any  intermediate  averments,  as  in  a  count  on  an  cauJastJ** 
Pus  asmmfieity  &c.(*)  But  when  the  consideration  of  the  defend- 
ant's  contract  was  executory ,  or  hk  performance  waa  to  depend 
on  some  act  to  be  done  or  forborne  by  the  plaintiff,  or  oa 
some  other  event,  the  plaintiff  must  aver  the  fulfilment  of  such 
condition  precedent,  whether  it  wene  in  the  affirmative  or  nag* 
tive,  or  to  be  performed  or  observed  by  him  or  by  the  defend* 
ant,  or  by  any  other  person,  or  must  shew  some  excuse  for  the 
nonperformance.^/)    And  in  the  case  of  reciprocal  covenants 

*  3 10  constituting  mutual  condition*  to  *be  jterformeda*  the  same  time, 
the  plaintiff  must  aver  performance  or  a  readiness  to  perfbnn.hu 
<$art  of  the  contract.  (gO  Thus  in  declaring  on  a  promise  to  pay 
a  sum  of  money  in  consideration  that  the  plaintiff  would  execute 
a  release,  the  declaration  must  aver  that  such  release  was  exe- 
cuted or  tendered.(/0  So  on  a  promise  to  pay  money  in  con- 
sideration of  Abearance  by  the  plaintiff,  the  declaration  must 
aver  such  forbearance  ;(0  and  in  actions  for  not  delivering 
goods  sold,  the  plaintiff  must  in  general  aver  a  readiness  on  his 
part  to  pay  the  price,  &c.0r)  But  where  an  estate  or  interest 
passed  or  vested  immediately  in  the  plaintiff,  and  was  to  be  de- 
feated by  a  condition  cubsequent,  or  matter  ex  float  Jacto9  whether 


(d)  Cowp.  683,  684.  and  as  to  aver-  (/)  Uglitrafs  ease,  7  Co.  10.  a. 

ments  of  performance  of  conditions  Com.  Dig.  Pleader,  C.  51,  59.    Doog. 

precedent,  and  of  notice  and  request  686.    I  T.  R.  638. 

in  general,  see  Com.  Dig.  tit  Pleader,  (cr)  Id.  ibid.    1  East,  90S; 

C,  50.  fee.    1  Sannd.  935,  o,  0,   Bac  (h)  9  Burr.  899. 

Abr.  Pleas  and  Pleading.  (t)  Com.  Dig.  Pleader,  C.  52.  Post, 

(0  Post,  yoI,  %  5. 10J.        .  tol.  2.  82,  S3. 

(At)  1  East,  903.    Poster*.  9.  99* 
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to  the  afflnnadre  or  negative,  or  to  be  performed  by  the  plain*  rr.  4b  parts. 
tiff  or  defendant  or  by  any  other  person,  performance  of  that  FowtHir, thc 

77  ^  ■  cause  of    &c» 

natter  need  not  be  arerred ;(/)  as  if  a  gram  of  an  annuity  were  uoa. 
ttUtfee  plaintiff  should  be  advanced  to  a  benefice!  he  need  not 
•ay.  that  he  is  not  yet  advanced.(ro) 

As  observed  by  Lord  Mansfield,  in  delivering  his  judgment  ia 
Mmgston  v.  Pt*9ton,{n)  <*  there  are  three  kinds  of  covenants : 
«  1st.  Such  are  called  mutual  and  independent,  where  ehher 
«  party  may  recover  damages  from  the  other  lor  the  injury  he 

may  have  received'by  a  breach  of  the  covenants  *in  his  favour        *  311 
**  and  where  it  is  no  excuse  for  the  defendant  to  allege  a  breach 
u  ef  the  covenants  on  the  part  of  the  plaintiff.    3dry.  There 

*  ere  covenants  which  are  condition*  dependent  on  each  other ; 

*  fat  which  the  performance  of  one  depends  on  the  prior  per* 

*  formance  of  the  other ;  and,  therefore,  till  this  prior  con* 
**  dition  be  performed,  the  other  party  is  not  liable  to  an  action 
**  on  his  covenant.  3dly.  There  is  also  a  third  sort  of  ceve- 
tt  nants  which  are  mutual  condition*  to  be  performed  at  the  same 
<*  time ;  and  m  these  if  one  party  was  ready  and  offered  to  per* 
«*•  form  his  part,  and  the  other  neglected  or  refused  to  perform 
<*  his,  he  who  was  ready  and  offered,  has  fulfilled  his  engage- 
"  meat,  and  may  maintain  an  action  for  the  default  of  the 
«  other,  though  it  is  not  certain  that  either  is  obliged  to  do  the 
«  first  act.  The  dependence  or  independence  of  covenants  is 
<'  to  be  collected  from  the  evident  sense  and  meaning  of  the 
«  parties,  and  however  transposed  they  may  be  in  the  deed, 
«*  their  precedency  must  depend  on  the  ordefof  time  in  which 
"  the  intent  of  the  transaction  requires  their  performance.  In 
«  the  case  before  the  court,  it  would  be  the  greatest  injustice  if 

*  the  plaintiff  should  prevail :  the  essence  of  the  agreement 
«  was,  that  the  defendant  should  not  trust  to  the  personal  secu- 
«  rity  of  the  plaintiff,  but  before  he  delivered  up  his  stock  and 
"  business,  should  have  good  security  for  the  payment  of  the 


(0  7  Co.  10.  a.    Willes,  145,  14*.  1.     TiddPs  Prae.  3d  edit  389  to  386. 

(m)  Id.  PI.  Com.  S5.  n.    30.  a.    32.  1  East,  203.    Coin.  Dig.  Pleader,  C. 

K    t  T.  R.  64.    2  H.  Bl.  579.  50  toC.  68.  as  to  conditions  precedent 

(n)  Doug.  690,  691.  and   see  the  and  averments  of  performance  in  ge- 

note  in  "Wille*,  157.  n.  a.      1  Saund.  neraL 
320.  n.  4.    2  Saund.  106.  n.  3.  399.  n. 


♦   *  .      .  i    \ 
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IL  Its  par*.  « money ;  the  giving:  such  security,  therefore*  most 
cause  of*  a*-  a  ^'y  be*  conditio*  precedent." 

tion'  ,       There  are  do  precise  technical  words  in  a  deed  or  other  con* 

/tract  to  make  a  stipulation  a  condition  precedent  or  subsequent* 

neither  does  it  depend  on  the  circumstance  whether  the  eknatv 

*  3 12        »  placed  prior  or  posterior  in  the  deed,  so  that  it  operates  *aa 

a  proviso  or  covenant ;  for  the  same  words  have  been  construed 
to  operate  as  either  the  one  or  the  other,  according  to  the  na* 
Hire  of  the  transaction.(o)  The  contradiction  in  thfedeterauna* 
tkms  has  arisen  not  from  a  denial,  but  from  aoueapnlkauenof 
this  principle  in  the  particular  instance. (A) 

The  words  by  which  conditions  precedent  are  usually  created 
are*  for9(q)  in  consideration  of,  ila  quody(r)  frroindeM  fee*  In 
general,  if  the  agreement  be,  that  one  party  shall  dot  aft  act^ 
and  that  for  the  doing  thereof  the  other  shall  pay  a  sum  of  rati* 
ney,  the  doing  of  the  act  is  a  condition  precedent  to  the  pay* 
went,  and  the  party  who  is  to  pay,  shall  not  be  compelled  to 
part  with  his  money  till  the  thing  be  performed*  If  there  be 
a  condition  precedent,  however  improbable  the  thing,  may  be* 
it  most  be  complied  with,  or  the  right  which  was  to  attach  on 
ks  being  performed,  does  not  vest  ;(0  as  if  the  condition  be 
that  A  shall  enfeoff  By  and  A  do  all  in  his  power  to  perform 
the  condition,  and  B  will  not  receive  livery  of  seisin,  it  it 
clear  that  the  right  which  was  to  depend  on  the  performance 
of  that  condition  did  not  arise.  And  if  a  person  undertake  for 
the  act  of  a  stranger,  the  cases  arc  uniform  to  shew  that  sucfc 
act  must  be  peftbrraed.(u)  And  on  this  principle*  where  bf 
the  proposals  of  the  Phttnix  Insurance  Com/iany  against  fire* 

*  313        it  was  stipulated  that  persons  insured,  "should,  in  case  of  lost 

by  fire,  procure  a  certificate  of  the  minister,  Sec.  of  the  parish, 
importing  that  they  knew  the  character  of  the  assured,  and  be* 
fieved  that  he  had  really  sustained  the  loss  without  fraud*  k 
was  held  that  the  procuring  of  such  a  certificate,  was  a  con- 


Co)  Per  Athhurat,  J.    I  T,  R.  645.  edit.  38.1.    1  Stra.  569.     1  Vent.  177. 

tf  T.  R.  570.   668.    7  T.  R.  130.     1  814.    2  Strand.  350.  S.  C 

East,  203.  (r)  2  Ld.  Raym.  766. 

(/>)  1  Saund.  330.  a.    Willcs,  157.  (s)  Doug.  688.    Willes,  149. 

n.  a-  (0  6  T.  R.  719. 

(q)  Dong:.  688.    1  Sannd.  320.  n.  4.  («)    Per  l«ri.  Kenyon,  C.  J.  and 

Willcs,    157.  a.        Tidd's  Prac  3d  Lawrence,  J.    6  T.  R.  719. 72*. 

£rji~~  vu.t.£.xu.k 
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tftbn  precedent  to  the  right  of  the  assured  to  recovery  m&  tt  A»  P*rt» 
that  although  it  was  found  by  verdict,  that  the  minister,  &c.  JjJJJ^Jj  ^ 
wrongfully  refused  to  sign  the  certificate,  yet  as  it  was  not  Uon. 
averred  in  the  declaration  that  the  certificate  was  actually  ob* 
taitiedy  the  judgment  was  arrested. 

Some  rules  hare  been  collected,  by  which  to  discover  the 
intention  of  the  parties  and  to  ascertain  when  performance  of 
excuse  of  performance  by  the  plaintiff,  is  necessary  to  bo 
averred  in  the  declaration  ;(y)  and,  1st.  Where  a  day  was  ap* 
pointed  for  payment  by  the  defendant,  of  money  or  part  of  it, 
or  for  his  doing  any  other  act,  and  such  day  was  to  happen  he* 
/ore  the  thing  which  was  the  consideration  of  the  defendant's 
contract  was  to  be  performed,  an  action  may  be  brought  for  tho 
money  or  for  not  doing  such  other  act  before  performance  by 
the  plaintiff;  for  it  appears  that  the  defendant  relied  upon  his 
remedy  and  did  not  intend  to  make  the  plaintiff's  performance 
a  condition  precedent.(z)  2dly.  But  when  a  day  was  appointed 
for  the  performance  of  the  defendant's  contract,  and  such  day 
was  to  happen  after  the  time,  when  *the  consideration  of  the  *  514 
defendant's  contract  was  to  be  performed,  in  such  case  in  ge- 
neral, no  action  can  be  supported  until  the  plaintiff  has  per* 
formed  his  act,  and  such  performance  most  be  averred.fe) 
Sdly.  That  where  the  plaintiff's  covenant  or  stipulation  cob* 
stituted  only  a  fiart  of  the  consideration  of  the  defendant's 
contract,  .and  the  defendant  has  actually  received  a  partial  bene* 
fit,  and  the  breach  on  the  part  of  the  plaintiff  might  be  com- 
pensated in  damages,  an  action  may  be  supported  against  the 
defendant,  without  averring  performance  by  the  plaintiff  ;(£} 
for  where  a  party  has  received  a  part  of  the  consideration  for 
bis  agreement,  it  would  be  unjust  that  because  he  has  not  had 
the  whole  he  should  enjoy  that  part  without  paying  or  doing 
any  thing  for  it ;  and,  therefore,  the  law  obliges  him  to  per- 
form the  agreement  on  his  part,  and  leaves  him  to  his  remedy 
to  recover  any  damage  he  has  sustained  in  not  having  received 
the  whole  consideration.     In  these  cases,  however,  it  seems 


(y)    1  Saund.  320.  o.  4.      Tidd's  («)  1  S*und.  390.  b. 

Prue.  3d  edit.  385.  \b)  1  Sauud.  320.  b.      1  II.  Bl.  373, 

.    (;)  See  Uic  c*ses  referred  to  in  1  G  T.  K.  S72.    Gampli.  X.  P.  99. 
84und.  380.  a  4.    1  WUs.  88. 
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//  Tti  parts,  necessary  td  ater  in  the  declaration,  -performance  of  at  least  • 
Fourthly  tlje  part  of  that  which  the  plaintiff  covenanted  to  do,  or  that  the 
tioo.  defendant  has  otherwise  received  a'partial  benefit.(c)    4t1hly. 

Bnt  where  the  mutual  covenants  constitute  the  tohole  considera- 
tion on  both  sides,  they  are  mutual  conditions,  the  one  prece- 
dent to  the  other,  and  the  plaintiff  must  aver  performance  on 
his  part.(d)  5thly.  Where  two  acts  are  to  be  done  at  the  tame 
time,  as  where  A  covenants  or  agrees  to  convey  an  estate  or  to 

*  315        deliver  goods  to  B  on  #a  named  day  or  generally,  and  in  con* 

alteration  thereof,  B  covenants  to  pay  A  a  sum  of  money  on 
the  same  day,  or  generally ;  neither  can  maintain  an  action 
without  shewing  performance  of,  or  an  offer  to  perform,  or  at 
least  a  readiness  to  perform  his  part,  though  it  is  not  certain 
which  of  them  was  obliged  to  do  the  first  act ;  and  this  rule 
particularly  applies  to  contracts  of  sa)e.(t)  6thly.  Where 
there  are  mutual  promises  and  agreements,  yet  if  one  thing 
be  the  consideration  for  the  other,  there  the  plaintiff's  per- 
formance must  in  general  be  averred.(/  )  But  there  are  some 
cases  in  which  it  has  been  decided,  that  where  it  appears  that 
the  defendant  relied  rather  on  the  plaintiff's  agreement  to  per- 
form his  act  than  his  actual  performance  of  it,  it  is  not  neces- 
sary to  aver  his  performance^  g)  7thly.  It  is  said  that  where 
the  participle  «  doing,"  "  performing,"  &c.  is  prefixed  to  m 
covenant  by  another  person,  it  is  a  mutual  covenant,  and  not 
a  condition  preeedetf.(a) 
Form  of  In  point  of  form  an  averment  may  be  in  any  words  amoont- 

uvermeut.  ing  to  an  express  allegation  ;(t)  as  that  the  plaintiff  uverw,  or 
in  fact  #xUh%  or  although,  or  because,  or  wth  this  that,  or  fe- 
ingf  &c.  and  where  it  is  necessary  to  aver  the  life  of  a  person 
in  pleading,  it  has  been  held  sufficient  if  it  appear  by  implication 

*  316        *****  ****  *^e  cont*cues(7)    So  if  it  be  stated  that  A  was  seise! 

in  fee  and  died*  and  that  the  land  descended  to  B,  as  his  son  and 


(c)  1  Saund.  320  c.  (A)  3  Bl.  Rep.  1313.     Willea,  146. 

(</)  1  Saand.  320.  n.  4.  406. 

(<0    1  Sauml.  S20.-  o.  4.      S  Saund.  (i)  1  9aund.  117.  n.  4.     Com.  Dig; 

352.  n.  3.  fc  108.  n.  3.    1  Bait,  203.  Pleader,  C.  77.    As  to  Che  nanoer  of 

(/)    1  Salk.  171.       1  Ld.   Rayra.  making  an  averment,  see  Cowp.  68^ 

665.    6  T.  ft.  570.     7T.  R.  125.     8  684.     1  8aaud.  117.  e.  4.      Willea, 

Saund.  252.  n.  3.    5T.R.  409.  134.  487. . 

(j)  I  Will.  88.    ST.  R.409.     1  (J)    1  Sauad.  335. a. 8.     fi  Sauad 

Lev.  87.      Com.  Dig.  Ploadciv  C.  54.  €1.  a.  t. 


of  the  Declaration*      .  3io 

nejc*  thisi  w«s  held  a  sufficient  averment  that  tidied  wiied^)  ^  ^  P****'* 

lUs  not  unu^l  in  declarations  on  .mutual  promises,  a*d  in  f™slethl$ l*£ 

covenant  between,  landlord  *nd  tenant*  to  aver  that  the  plaintiff  Uon- 

hath  performed  all  things  on  his  part  to  he  performed,  hut  tltta 

is  unnecessary }(/)  Uiough  it  may  alter  verdict  aid  the  omission 

of.. an  averment. of  plaintiff's  performance  of  a  particular 

aQt.Ow) 

Where  it  is  necessary  on  the  part  of  the  plaintiff  to  aver 
performance^  it  must  he  shewn  to  have  been  according  to  the 
intent  of  the  contract,  for  itis  hot  sufficient  to  pursue  the  words  if 
the  intent  be  not  also  performed ;  as  on  a  promise  in  considera- 
tion that  the  plaintiff  would  cause  A  to  come  to  he  bound  to  the 
defendant  for  20/.  it  is  not  sufficient  to  aver  that  the  plaintiff 
caused  A  to  come  to  be  bound,  but  it  ought  to  be  also  alleged  - 
that  A  was  bound.(n)  And  an  exact  ticrformance  must  also  be 
stated^  as  in  a  promise  in  consideration  that  the  plaintiff  would 
procure  the.  loan  of  •*£()/.  for  one  year,  it  is  not  sufficient  to  al- 
lege that  he  procured  a  part  at  one  time  and  a  part  at  another, 
for  he  ought  to  procure  the  whole  for  the  Whole  year  *£o)  and 
performance  ought  to  be  shewn  with  such  certainty,  that  the 
court  may  judge  whether  the  intent  of  the  covenant  has  been 
duiy  fulfilled,  *as  in  consideration  that  the  plaint i ft'  would  acquit  *  317 
A  pi  a  debt,  it  is  not  sufficient  to  say  that  ha  acquitted  him* 
without  shewing  bow,  vis,  by  deed  i(fi)  but  if  the  plaintiff  shew  a 
certain  and  exact  performance,  it  is  frequently  sufficient  to  state  it 
in.  general  terms*  without  alleging  particularly  how  he  perform*  _ 
ed;  as  on  a  promise  to  pay  so  much  as  the  plaintiff  should  ex- 
pend for  the  officers  of  the  army,  in  such  a  suit,  an  averment 
that  he  spent  so  much  is  sufficient,  without  shewing  for  what 
officers  in  particular .(g)  And  there  are  some  instances  where 
the  tiling  agreed  to  be  done  by  the  plaintiff  having  been  sub- 
stantially performed,  though  .not  in  the  exact  manner,  riorwith 
all  the  circumstances  mentioned,  it  was  considered  as  a  suffi- 


(Jfc)  SSaund.  6l.  g.  n»  9.  (o)    Com.  Dig.  Pleader,  C.  59.~ 

(0  I  SaunU.  235.  n.  5.  YeW.  87. 

(m)  Ltit*.  453.    Sir  T.  Jones,  125.  (/»)  Cra  Jac.   503.      Com.    Dig 

Cam.  1%  PL-ader,  C.  61.  Pleader,  C.  60.    Cro;  Eliz.  914.     Str 

(n)    Com.  Dig.  Pleader,  C.  58.—  T.  Jones,  125. 

Yelv.  90.  (/;)  Com.  Big.  Plr».lcr,  C  61. 

Vot.  I,                         [  m  ]  -                                                    * 


i 
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J I  It*  part*,  cient  performance  ;{r)  as  whe^e  the  condition,  was  to,  eefepff, 
Fnnrrhly,  the  a. conveyance  by  lease  aad  release  was  held  sufficient  :U)  so 
liou.  where  the  .condition  was  to  deliver  the. will  of, Abe  testator,  and 

the  plaintiff  delivered  letters  testamentary.  (/)  Where  the  con- 
<  lit  ion  precedent  was  in  the  disjunctive,  the  averment  of  per- 
formance must  be  framed  accordingly*  and  not  in  the  conjunc- 
tive.^) 

In  averring  an  excuae  of  performance  by  the  plaintiff,  he 
must  state  his  readiness  to  perform  the  act,  and  the  particular 
circumstances  which  constitute  such  excuse 4  and  therefore 
where  the  declaration  stated  that  arbitrators  could  not  make 
their  award  without,  shewing  the  special  cause  which  prevent- 
*  3 18  ed  them*  it  was  held  insufficient,  (w)  .  In  *stating  an  excuse  for 
aion-performance  of  a  condition  precedent,  the  plaintiff,  must, 
in  general,  shew  that  the  defendant  either  firevented  the  per- 
formance, or  rendered  it .  unnecessary  to  do  the  prior  act,  by 
his  neglect  or  by  his  discharging  the  plaintiff  from  perform- 
ance.(ff)  The  performance  of  a  condition  precedent  may  also 
be  excused  by  the  absence  of  the  defendant  if  his  presence  were 
necessary  for  the  plaintiffs  performance,  or  by  his  neglect,  to 
do  the  first  act,  ^f  it  were  incumbent  on  him  to  perform  it.(#) 
It  may  also  be  excused  in  some  cases  by  the  defendant's  not 
giving  notice  to  the  plaintiff.(y) 

Where  the  respective  acts  to  be  done  by  the  plaintiff  and 
defendant  were  mutual,  and  were  to  be  performed  at  the  same 
iimey  the  plaintiff  should  aver  his  readine*&  to  perform  his  part, 
and  either  state  that  the  defendant  neglected  to  attend  when 
necessary,  or  refused  to  perform  his  part,  or  discharged  the 
plaintiff  from  his  performance  .(r)  Thus  where  the  defend- 
ant stipulated  to  pay  a  sum  of  money  on  the  plaintiff's 
assigning  to  him  a  certain  equity  of  redemption,  and  the  de- 
claration averred  that  the  plaintiff  was  ready  and  willing,  and 


(r)  6  T.  R.  7*2.  (.r)  1  ttoW.  Abr.  457,  408.     7  T.  R 

(•0  Co.  Lit.  207.  a.  131. 

(/)  1  Roll.  Abr.  4*6.  pi.  4.  (//)    I   Roll.  Abr.   457,   458.      Co. 

(;/)  t  Sim.  5«J4.           .  •  Lit.  2(17.  a. 

f^                                      (w)  iSjtuml.  I'20.  132.  (z)   Don*.  684.      1   East,  203-    ii 

<wj  I  T.  U.  638.     Doug.  684.  687,     Snund.  3.W.  n   3. 
:  jiH      <V  Lit.  &)6.  b. 
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offered  to  assign,  and  tendered  a  draft  of  an  assignment  to  the  ^  ^  •  /*m. 
defendant  for  his  approbation,  and  offered  to  execute  and  de-  1',"Ui'l,,l>>  l,u 

1  *  cause  4.II     av- 

liver,  and  would  have  executed  and  delivered  such  assignment  liyn 
to  the  defendant,  but  that  he  absolutely  discharged  the  plaintiff 
from  executing  the  same  or  any  assignment  whatever,  and1- had 
♦not  paid  the  money,  such  declaration  was  on  demurrer  held  *  319 
sufficient.(fl)  So  in  an  action  for  the  non-delivery  of  goods, 
which  the  defendant  had  undertaken  to  deliver  on  request  at  a 
certain  price,  it  is  sufficient  for  the  plaintiff  in  his  declaration, 
without  alleging  an  actual  tender  of  the  price,  to  aver  such  re- 
quest, and  that  he  was  ready  and  willing  to  receive  the  goods, 
and  to  pay  for  them  according  to  the  terms  of  the  sale,  and 
that  the  defendant  had  notice  of  such  readiness,  bitf  refused  to 
deliver  them  ;(A)  or  if  the  defendant  did  not  attend  at  the 
appointed  place,  such  non-attendance  should  be  stated,  which 
wf-mtd  render  an  averment  of  request  unnecessary. (C) 

The  omission  of  the  averment  of  the  performance  of  a  con-  Consequcnc-s 
dition  precedent,  or  of  an  excuse  for  the  non-pertormancc,  is 
fatal  on  demurrer,  or  in  case  of  judgment  by  default ;('/)  but 
after  verdict  the  omission  may  in  some  cases  be  aided  by  the 
common  law  intendment,  that  every  thing  rnay  be  presumed 
to  have  been  proved  which  was  necessary  to  sustain  the  ac- 
tion ;  for  a  verdict  will  cure  a  case  defectively  stated  ;(r>  but 
where  the  non-performance  of  the  condition  precedent,  is 
admitted  by  the  pleadings,  a  verdict  will  not  aid  the  defect.(/) 

It  is  frequently  necessary,  particularly  in  special  actions  of  Notice. 
ahsuinfiMt  to  aver  that  the  defendant  had  notice  of  some  fact  or 
facts  previously  *stated  ;  and  a  great  variety  of  the  instances  A 
where  such  averment  is  necessary  are  collected  in  the  books 
referred  to  in  the  note  (g)  and  from  these  it  appears,  that  when 
the  matter  alleged  in  the  pleading  is  to  be  considered  as  lying 
more  properly  in  the  knowledge  of  the  plaintiff  than  of  thede- 


(«)  Doug.  6Si,  fi85.  n.   g.  &  li.     I    Saund.  228.  n.  l.Scd 

('*)  I  East,  205.  vide  Duujr,  G79.     do.  Jac.  503. 
(r)  7  T.  U.  129.  131.  (/)  6  T.  it.  7to. 

(</)  £  Burr.  8JI).  2  Saund.  .552.  n.  3.         (g)   As    to    averring    notic%   see 

(*)   I  East,   209,  210.      2   Saund.  Com.  Dig.  tit.  Pleader,  C.  73,  741,  75-  *  "* 

352.  u.  3.     vMl-uv.  9oo.     Don*.  687.  Vin,  Abr.  Notice.     Hardr.  42.     5  T.  t 

R.  G2M&K  \ 


320  *  OF  THE  DECLARATION. 

11.  Its  parts,  fendant,  then  the  declaration  ought  to  state  that  the  defendant 
Fourthly,  ihe  jia(j  notice  thereof ;  as  where  the  defendant  promised  to  gwe 

cause   of   ac«  # 

uon.  the  plaintiff  as  much  for  a  commodity  as  another  person  had 

given,  or  should  give  him  for  the  like,  or  to  pay  the  plaintiff 
what  damages  he  had  sustained  by  a  battery,  or  to  pay  the 
plaintiff  his  costs  of  suit:  (A)  and  in  a  declaration  against  the 
drawer  or  indorsee   of  a  bill  of  exchange,  it  is  material  19 
aver  notice  of  non-payment  by  the  acceptor,  or  some  excuse 
for  the  neglect.(i)    But  where  the  matter  does  not  lie  more 
properly  in  the  knowledge  of  the  plaintiff  than  of  the  defend- 
ant, notice  need  not  be  averred.(y)     Therefore,  if  the  defend- 
ant contracted  to  do  a  thing,  on  the  performance  of  an  act  by  a 
stranger*  notice  need  not  be  averred,  for  it  lies  in  the  defend- 
ant's knowledge  as  much  as  the  plaintiff's,  and  he  ought  to 
take  notice  at  his  peril  ;(£)  and  though  it  is  usual  in  practice, 
in  a  declaration  in  debt  upon  an  award,  and  in  the  replication  in 
*   321         debt  on  Dond  conditioned  *for  performance  of  an  award,  to  aver 
that  the  defendant  had  notice  of  the  award,  such  averment  is 
unnecessary,  because  the  defendant  ought  to  take  notice  of  the 
award,  unless  it  was  expressly  provided  in  the  submission  that 
the  award  should  be  notified  to  the  parties,  when  notice  must 
be  alleged.C/) 

So  if  upon  a  treaty  of  marriage  a  promise  be  made  by  a  third 
person  to  pay  the  feme  100/.  after  the  death  qf  the  husband, 
it  is  not  necessary,  in  an  action  upon  this  promise;  to  aver  that 
the  defendant  had  notice  of  the  death  ;  and  in  a  declaration  on 
a  promise  to  pay  a  sum  of  money  at  the  full  age  of  an  infant, 
notice  of  his  attaining  that  age  need  not  be  alleged,  because  it 
is  as  notorious  to  the  ope  as  to  the  other,  (m)  On  the  same  prin- 
ciple, if  a  man  be  bound  to  apother  to' indemnify  him, against 
the  acts  of  a  third  person,  no  notice  of  those  £cts  is  necessary 
to  be  alleged  ;(n)  and  in  an  action  on  a  promissory  note  by  the 
indorsee  against  the  drawer,  notice  of  the  indorsement  need 
not  be  averred  ;(o)  and  if  the  defendant's  promise  were  to  pay  on 
the  performance  of  a  certain  act,  even  by  the  plaintiff  himself  to 

(/*)  2  Saund.  62.  a,  n.  4.    Cro.  Jac.  (fc)  Com.  Dig.  Pleader,  C.  75. 

432.      Hardr.    42.     Cora.    Dig,   tit.  (J)  « Saund.  6-2.  a.  n.  4.    ilardr.  42. 

*  \                                Pleader,  C.  73.    5  T,  H.  621.  624.    11  Com.  Dig.  Pleader,  C.  75.     5  T.  ft 

*                                Mod.  48.  621. 624. 

J                                  (0  Dong.  679,  680.  (m)  Hard.  42.    1 1  Mod.  "4$. 

O)  l  Saund.  117.  n.  2.    2  Saund.  («)  1  Saund.  116. 

62.  a.  a.  4.    Freem.  Rep.  285.  (o)  1  B.  k  P*625. 
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the  defendant)  or  a  stranger,  there  are  cases  in  which  it  has  been  jr.  ft*  part* 
decided  that  notice  of  the  act  need  not  be  averred,  because  Fourthly,  the 

CHUVfc      of    ac- 

by  the  terms  of  the  contract  the  defendant  engaged  to  take  no-  tbn. 
tice  of  it  at  his  peril ;  as  if  the  defendant  contracted  to  pay  on 
the  marriage  of  the  obligee  with  B  ;(/*)  and  in  the  #cuse  of  a         *  322 
precedent  condition  to  be  performed  by  the  plaintiff  to  the  de- 
fendant in  person,  notice  of  the  plaintiff's  performance  need  not 
be  ai'erred,  because  it  is  implied.(^) 

Where  notice  is  necessary,  it  ought  to  appear  that  it  was 
given  in  due  time,  and  to  a  proper  person  ;(r)  but  where  a  spe- 
cial request  is  averred,  notice  will  sometimes  be  presumed  ;(*)  * 
and  the  absconding  of  the  party  or  other  circumstances  may 
be  stated  as  an  excuse  for  the  want  of  notice. (0  The  omis- 
sion of  an  averment  of  notice  when  necessary,  will  be  fatal  on 
demurrer,  or  judgment  by  default  ;(«)  but  may  be  aided  by  a 
verdict,(x)  unless  in  an  action  against  the  drawer  of  a  bill, 
when  the  omission  of  the  averment  of  notice  of  non-payment  by 
the  acceptor  is  fatal  even  after  verdict.fy) 

Whenever  it  is  essential  to  the  cause  of  action,  that  the  Request. 
plaintiff  should  have  requested  the  defendant  to  perform  his 
contract,  such  rec/uest  must  be  stated  in  the  declaration,  and 
proved.(r)     It  has  been  observed,  that  if  it  had  been  held  that 
a  request  was  essential  in  all  cases,  many  vexatious  actions 
might  be  avoided,  but  there  are  a  variety  of  instances  in  which    * 
it  is  settled  that  no  request  is  necessary  anterior  to  the  action, 
and  consequently  need  not  be  stated   in  pleading  ;•«)  *thus         *  32S 
where  the  declaration  is  upon  a  contract  to  pay  a  ftrecedent  debt 
or  duty,  as  in  the  case  of  the  common  counts  for  goods  sold, 
work  and  labour,  money  lent,  &c.  no  request  need  be  stated  or 


(/>)  2    Buhtr.    254.     Com.    Dig.  (.r)  1  Stra.  21 4.     1  Saund.  2^8.  a. 

Pleader,  C.  75.  (y)  Dong.  679. 

(7)  Cora.  Dig.  Pleader,  C  75.  (z)  As  to  requests  in  general,  See 

(r)  Id.  ibid.  C.  74.  Com.  Dig.  Pleader,  C.   C9  to  73.    1 

(9)  Cro.  Jac.  2-28,  229.     1  B.  &  P.  Saund.  33.  n.  2.    1  Stra.  8S.    2  Vcntr. 

G26.     3  Bnlstr.  S26, 327.  75.                                               _     • 

(0  Chitty  on  Bills,  2d.  edit.  345.  n.  (a)  1  B.  fc  P.  59,  60.   Cro.  Elk. 

i.     1  Salk.  214.    Vin.  Abr.  Notice,  548.      Post.     "  Chitty   on    BUN,    2d 

A.  2.  edit.  1S3, 184. 
(u)  Cro.  Jac.  432, 
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//.  Its  pans,  proved  ;(£)  and  though  formerly  a  distinction  was  made  be- 
Fourthly,  the  twecn  a  promise  to  pay  a  precedent  debt,  and  one  to  become 
'tfan.  due  on  a  subsequent  event,  that  distinction  is  now  overruled; 

thus  where  the  declaration  stated  that  the  defendant  in  con- 
sideration that  the  plaintiff  would  make  him  a  set  of  sails  worth 
4#.  promised  to  pay  so  much  for  them  on  request,  it  was  decided 

« 

that  no  request  to  pay  was  necessary  to  be  stated,  because  on  the 

4 

making  the  sails,  the  money  immediately  became  due,  and  that 
the  case  before  the  court  differed  from  those  where  the  payment 
is  to  be  to  a  third  person,  or  where  an  award  directs  a  request  ;(f) 
and  though  a  distinction  was  formerly  taken  between  a  promise 
by  the  defendant  to  pay  a  debt,  originally  his  own,  and  that  of 
a  third  person,  that  distinction  has  been  since  overruled^) 
And  in  these  cases  it  appears  to  be  immaterial  whether  or  not 
the  defendant's  contract  were  expressly  laid  to  be  to  perform 
the  same  on  request. M 

Hut  when  by  the  express  or  implied  terms  of  the  contract, 
it  was  incumbent  on  the  plaintiff*,  before  the  commencement 
of  Ids  action,  to  request  the  defendant  to  perform  his  contract, 
*  324  Sllcn  request  being  as  it  were  a  condition  precedent,  *must  be 
averred.(y)  Thus  in  an  action  for  not  delivering  a  horse,  &c. 
sold  by  the  defendant  to  the  plaintiff,  or  for  not  finding  umber 
for  repairs,  the  declaration  should  allege  a  special  request  to 
deliver  the  same.(£*)  S°  if  the  contract  were  to  deliver  up  a 
bond  to  be  cancelled  on  request ;(//)  or  if  an  award  directed 
the  defendant  to  perform  some  act  on  request//)  or  if  the  de- 
fendant contracted  as  surety  to  pay  the  debt  of  a  third  person 
on  request,  in  these  cases  the  request  must  be  alleged  and 
proved.(y) 

In  point    of  form  there  are  in  pleading  two  descriptions  of 
requests,  the  one  termed  a  special  renuesti'lht  other  the  licet 


(/>)  1  Saund.  33.  &  id.  n.  <2.      Cull.  <2  II.  HI.  131.     1  Saund.  32,  33.    3  T. 

V  P.  151.  R.  409.     3  Hulstr-297. 

(c)    iStra.  SS.    2  Vcntr.  75.    Cro.  (^)  5  T.   R.   409.     Sir  W.  .Joins 

.1h<v.V23.  50.     1  Kkst,  20  i      Com.  Dig.  Pluul- 

(//)  1  Stra.  89.     Cro.  Jac.  523.  er,  C.  fi'J. 

(0  1  Stra.  88.     1  Saund,  33.    Cro.  (/i)  3  Bulstr.  297. 

Kliz.   54K  ace.  .    Cro.  Jac.   523.  183.  (i)  1  Saund.  3'2. 

Owen,  109.    Cro.  F.liz.  85.  contra.  (j)    Cro.  Jac.  500.      Owen,    l-<9 

(/)  Com.   Dig.    Pluuh-r,  C  63.—  1  Suum).  32.  n.  2.      Sccl   tide   1  iitrj 

88,  89. 
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sx/iiita  requixitutj  or  u  although  often  requested  so  to  do."—  11.  //«  parts. 
When  an  actual  request  is  essential  to  the  support  of  the  ac-  Fourll,,yt  the 

i  l  *  cause    ut    j*«-« 

tion,  a  special  request  must  be  stated,  and  it  must  be  shewn  tion. 
by  and  to  whom  the  same  was  made,  and  the  time  and  place 
of  making  it,  in  order  that  the  court  may  judge  whether  the 
request  were  sufficient  ;(A)  and  the  omission  of  such  special 
request  would  be  bad  on  a  general  demurrer :(/)  and  it  has 
been  decided,  that  it  would  not  be  aided  by  verdict  ;(/;i)  hut 
from  the  principle  dcducible  from  other  cases,  it  should  seem 
that  a  verdict  would  at  common  law  aid  the  defect.(n)  The 
licet  *8<t/iiua  requuitue,  or  "  although  often  requested  so  to  do,"  *  325 
without  stating  the  time  and  place  of  request,  though  usually 
inserted  in  the  common  breach  to  the  money  counts,  is  of  no 
avail  in  pleading,  and  the  omission  of  it  will  in  no  case  vitiate 
the  declaration  ;(o)  and,  therefore,  where,  in  a  declaration  up- 
on a  note  payable  four  months  after  date,  it  was  objected  in 
error  that  the  request  to  pay  the  money  in  the  note,  was  laid 
in  the  common  breach  at  th*e  end  of  the  declaration,  to  have 
been  upon  the  same  day  and  year  aforesaid,  which  was  the 
date  of  the  note,  and  four  months  before  it  became  due,  it 
was  adjudged  upon  a  writ  of  error  t[iat  there  was  no  occasion 
to  lay  any  request  at  all,  for  the  bringing  the  action  was  a  re* 
quest  in  la\r.(/j)  • 

.  The  breach  of  the  contract  being  essential  to  the  cause  of  BreacA. 
action,  must  in  all  cases  be  stated  in  the  declaration.^/)  When 
the  special  count  in  atsumfitit  is  merely  for  a  money  demand, 
and  other  common  counts  arc  subjoined,  the  usual  breach  in 
the  conclusion  of  the  declaration  stating  the  request  to  pay,  to 
have  been  after  the  money  on  the  special  count  was  due,  will 
suffice  ;  and  in  declarations  on  bills  of  exchange  and  promis- 
sory notes,  it  is  not  usual  to  state  any  other  breach  than  that 
at  the  end  of  the  common  counts. (r)     But  when  the  breach 


(J)  t  Stva.  SO.      Com.  Dij.  Plead-  (»)     1  Stra.  89.  214.      1  Wils.SJ 

or,  C.  GO,  70.  *cc.      1  San m1.  33.     5  7  T.  R.  522.     I  Saund.  22$.  n.  t. 

T  It.  409.  (o)  2  11.  HI.  13L    1  B.  hi  P.  jy,  G»\ 

(/)  5 1\  R.  409.  Plowd.  128.  b.     Ifardr.  1>S.  72. 

(w)  .3  Bulstr.  200.      Cm.  Eliz.  85.  (j>)  1  Wils.  33.      1  H.  &  P.  59,  6a 

Sir  W.  Jones,  56.     1  Saund.  .U  n  2.  (</)    Com.  Ih*.  Pl^'.-r,  C.  U.  ko. 

Com.  Dig.  Pleader,  C.  C9-  v  y<  I  Wit*  ,v; 
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IT.  n»  parts,  is  not  merely  the  non-payment  of  money,  it  is  usually  stated  . 
FoTirtlily,  the  in  each  special  count.     The  breach  must  'obviously  be  govern- 

ermse    of  ac-  . 

ti-m.  ed  by  the  nature  of  the  stipulation.     It  should  be  assigned  in 

326  the  wor(is  0f  tne  contract,  either  negatively  or  affirmatively,  or 
in  words  which  are  coextensive  with  the  import  and  effect  of 
it.(0  Where  the  contract  was  specific,  to  door  forbear  some 
particular  act,  it  is  in  general  sufficient  to  assign  the  breach  in 
the  words  of  the  contract ;  thus,  if  the  contract  were  to  shew 
a  sufficient  record,  it  is  enough  to  allege  that  the  defendant 
did  not  shew  a  sufficient  record,  though  issue  cannot  be  joined 
upon  it,  because  sufficiency  of  matter  of  record  cannot  be  tried 
by  a  jury  ;  but  the  defendant,  on  such  breach  assigned,  may 
plead  that  he  shewed  such  a  record,  and  upon  demurrer  the 
court  will  judge  whether  it  be  sufficient.GO  So  in  covenant 
by  an  apprentice  for  not  finding  victuals  and  other  necessaries 
in  the  words  of  the  contract,  is  sufficient  ;(x>)  and  a  breach  in 
the  words  of  the  covenant,  for  not  repairing  without  enume- 
rating the  particular  dilapidations,  will  suffice.(w)  And  in 
general  if  a  breach  be  assigned  in  words  containing  the  sense 
and  substance  of  the  contract,  though  they  are  not  in  the  pre- 
cise words  of  such  contract,  it  is  sufficient  ;Cr)  as  if  the  de- 
fendant's promise  were  to  guaranty  the  payment  of  the  debt 
'  of  a  third  person,  a  breach  that  the  defendant  did  not  pay  the 

debt  will  not  suffice  :(*/)  so  if  a  policy  insured  a  ship  against 

*   327         tnc   barratry  of  the  captain,  and  the  breach  *is  assigned  Lhat 

the  ship  was  lost  by  the  fraud  of  the  captain,  it  is  sufficient.(z) 

If  the  contract  were  in  the  disjunctive,  the  breach  ought  to 

be  assigned  that  the  defendant  did  not  do  the  one  act  or  the 

other  ;  as  on  a  promise  to  deliver  a  horse  by  a  particular  day, 

*  or  pay  a  sum  of  money  ;(a)  and  if  a  covenant  be  "  that  the 

« 

"  defendant  and  his  executors  and  assigns  should  repair,"  a 
breach  for  not  repairing  ought  not  to  be  in  the  conjunctive.^) 


<j)     Com.  Dig.  Pleader,  C.  45,  46,        (;r)  Com.  Dig.  Ple*i!er,  C.  46. 
47,  48,  49.      Id.  2.   V.  2.    2  Saund.        (y)  J  Sid.  178.     2  Roll.  7oS.  1. l£ 
181.  b.  c.  (*)  I  Stra.  581. 

(«)  Yelv.  39,  40.    Cora.  Dig.  Plead-        («)    1  Sid.  440.  447.      Hardr.  3»- 

fcr,  C.  45.  Com.  Di;j.  Pleader,  C.      1  Stra.  23! 

(y)  3  Lev.  170.  Ante,  45.    ' 

(w)  I.utw.-$29.  (*)  Cro.EUe.S48.     1  Stra.  S3f 
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But  in  assigning  the  breach  of  a  covenant  or  contract  to  pay  or  //.  Its  parti. 

«  cause  to  be  fiaid*9  a  sum  of  money,  it  is  sufficient  to  say  that   Fourthly,  the 
'  J  '  cause    ot   ao- 

the  defendant  did  not  pay,  omitting  the  disjunctive  words,  for  tion. 
he  who  causes  to  pay,  pays  ;(c)  and  a  breach  that  the  defend- 
ant did  not  pay  several  persons  is  sufficient,  without  adding 
the  words,  or  either  of  them  .(4)  A  distinction  has  been  taken 
between  a  contract  to  perform  a  thing  to  a  man  or  his  assigns, 
and  by  a  man  or  his  assigns  ;  and  that  if  a  thing  be  to  be  done 
hy  a  man  or  his  assigns,  the  breach  must  be  in  the  disjunctive, 
that  it  was  not  done  by  him  or  his  assigns ;  but  that  where  a 
thing  is  to  be  done  to  a  man  or  his  assigns,  it  is  sufficient  to 
assign  for  breach  that  it  was  not  done  to  him  ;(r)  but  there 
appears  to  be  no  foundation  for  this  distinction,  and  where  the 
action  is  between  the  original  parties  to  the  contract,  as  no  as- 
signment will  be  presumed,  it  will  be  sufficient  to  state  that 
the  defendant  did  not  perform  the  act  to  the  plaintiff,  without 
mentioning  the  *assignee  or  heir;(/)  but  if  the  action  be  by  *  328 
er  against  an  assignee,  heir,  or  executor,  the  breach  should 
then  be  in  the  disjunctive  ;  and  a  declaration  by  husband  and 
wife,  or  by  an  administrator,  merely  stating  that  the  defendant 
did  not  pay  before  the  marriage,  or  that  he  did  not  pay  since 
the  death,  would  be  bad  on  demurrer,  though  aided  by  ver- 
dict. (^) 

If  the  breach  vary  from  the  sense  and  substance  of  the  con- 
tract, and  be  either  more  limited  or  larger  than  the  covenant, 
it  will  be  insufficient  ;yh)  as  in  covenant  to  repair  a  fence,  ex- 
cept on  the  west  side  thereof,  a  breach  that  the  defendant  did 
not  repair  the  fence,  without  shewing  that  the  want  of  repair 
was  in  other  parts  of  the  fence  than  on  the  west,  is  bad  on  de- 
murrer, though  aided  by  verdict.(Z)  So  if  the  covenant  were 
for  quiet  enjoyment,  without  lawful  disturbance,  a  breach 
merely  stating  that  the  plaintiff  was  disturbed  is  insufficient* 
for  it  should  be  that  he  was  legitime  modo  disturbed  in  the 
Words  of  the  covenant,  or  otherwise  the  plaintiff  should  shew 


(c)  t  Str*.  831.    1  Saund.  235.  n.  &  (f)    1  Ld.  Harm.  2*4.     1  Yentn 

{d)  Id.  ibid.  119.     2  Rich.  C.  P.  293. 

(e)  I  Sulk.  139.     S  Mod.  133.  (A)  Sir  T.  Jones,  1*5. 

(/)  I  Str*.  221  (»}  Com.  Dig.  tit  Pleader,  C  47\ 

Vol.  1.  [  30  ] 
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II  lu  part*,  by  whom  he  was  disturbed,  and  how.(£)     So  where  the  dccla- 
Founhly,  the  ration  is  upon  a  covenant  for  good  title,  it  should  be  shewn  that 

cause    ol    hc-  ■  °     ■ 

tiuiu  the  person  evicting  had  a  lawful  title  before,  or  at  the  time  of 

the  date  of  the  grant  to  the  plaintiff,  and. an  averment  that  h© 
had  a  lawful  title,  without  this  qualification,  is  too  general  and 
bad  after  verdict,  for  it  will  be  intended  that  the  title  of  the 

*  329        person  entering  is  *derived  from  the  plaintiff  himself.     But  it 

seems,  that  the  plaintiff  is  under  no  necessity  of  setting  out  the 
title  of  the  person  who  entered  upon  him,  because  he  is  a 
stranger  to.  it,  it  being  considered  sufficient  to  allege  generally, 
that  he  had  a  lawful  title  before,  or  at  the  time  of  the  lease  or 
conveyance  to  the  plain  tiff. (A:) 

On  the  other  hand  it  is  injudicious,  unnecessarily  to  narrum 
the  breach.  Thus,  where  the  breach  of  covenant  was  assign- 
ed, that  the  defendant  had  not  used  the  farm  in  a  huabandlikp 
manner,  but  on  the  contrary  had  committed  wasle^  it  was  held 
that  the  plaintiff  could  not  give  evidence  of  the  defendant',? 
using  the  farm  in  an  un husbandlike  manner,  if  such  misconduct 
did  not  amount  to  waste,  though  on  the  former  words  of  the 
breach  such  evidence  would  have  been  admissible.(/) 

The  breach  in  general  should  be  certain  and  express,  and  a 
general  statement,  that  the  defendant*  has  not  performed  his 
agreement  or  promise,  is  bad  on  demurrer,  though  aided  by 
verdict. (m)  A  distinction  has  been  taken  with  regard  to  the 
degree  of  certainty  between  an  action  on  a  bond  conditioned 
for  the  performance  of  covenants)  and  an  action  of  covenant ;(») 
however,  no  such  distinction  now  prevails  ;(o)  and  where  to 
debt,  on  bond  conditioned  that  one  B  R  should  account  for  and 
pay  over  to  the  plaintiffs  as  treasurers  of  a  charity,  such  vo- 
luntary contributions  as  he  should  collect  for  the  use  of  the 

*  330         charity,  the  defendants  "pleaded  general  performance)  and  the 

plaintiffs  replied,  that  B  R  had  received  divers  sums,  amount- 
ing to  a  large  sum,  viz.  100/.  from  divers  persons,  for  divers 
voluntary  contributions  for  the  use  of  the  said  charity,  which 

< 

(*)    2Saund.   181.  b.  Com.  Dig.        (m)  Com.  Dig.   Pleader,    C.    48. 
Plewler,  i,\  47.  49.  Skin.  344.    4  Mot!.  188.     3  Lev.  31*. 

{h)  -2  Sauml.  181.  n.  10.  Com.  Dig.        (»)  1  Salk.  139.     1  Lev.  94. 
Pleader,  C.  47. 49.  (o)  Sec  1  B.  fc  P.  642. 

(/)  .3  T.  K.  S«?.  637. 
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lie  had  At  accounted  for  or  paid  over,  &x.  it  was  held  on  s^e-  //.  jt*  pnvt». 
tial  demurrer,  that  the  replication  was  sufficiently  certain  ;(/0  *'°""lhl.v» tl'  * 
k>r  it  is  a  general  rule  in  pleading,  that  where  any  matter  tends  tion. 
to   great  prolixity,  a  concise  manner  of  pleading  it  may   be 
admitted :  and  where  the  breach  lies  more  in  the  defendant's 
than  the  plaintiff's  knowledge,  less  particularity  is  required.(y) 

By  the  common  law,  in  an  action  of  covenant,  the  plaintiff 
was  at  liberty  to  assign  breaches  of  each  of  the  covenants  in 
the  indenture,  Sec.  in  order  to  increase  the  damages  ;(r)  but  in 
an  action  upon  a  bond,  the  plaintiff  could  assign  only  one 
breach  of  the  condition,  for  if  he  assigned  several  breaches,  the 
declaration  was  bad  for  duplicity,  because  the  bond  was  for- 
feited by  the  breach  of  one  covenant  as  much  as  of  several  co- 
venants ;  but  now  by  statute,! 0  the  plaintiff  is  at  liberty  to  as- 
sign several  breaches  of  the  condition  of  a  bond,  and  it  is  fre- 
quently expedient  to  state  the  same  in  the  declaration .(»}  Still 
however,  two  breaches  of  the  '  same  specific  stipulation  cannot 
oe  assigned  in  one  count  ;(x>)  though  where  the  defendant's 
contract  was  general,  as  by  a  tenant  to  observe  the  due  course 
of  husbandry,  *ihe  declaration  may  state  various  breaches  of  *  331 
good  husbandry .(w)  Where  several  breaches  of  the  condition 
of  a  bond  are  assigned  under  the  statute,  it  is  usual  to  allege 
that  they  are  assigned  by  virtue  or  in  pursuance  of  the  sta- 
tute ;Cr)  but  this  seems  unnecessary,  the  statute  being  a 
public  law,  and  the  assignment  of  several  breaches  a  matter  of 
right  without  the  leave  of  the  court. 

In  point  of  form  it  is  usual  in  assumpsit  to  introduce  the 
statement  of  the  particular  breach,  with  the  allegation  that  the 
defendant  contriving  and  fraudulently  intending,  craftily  and 
subtly  to  deceive- and  defraud  the  plaintiff,  neglected  and  refu- 
sed to  perform,  or  performed  the  particular  act,  contrary  to  the 
previous  stipulation.  But  this  introduction  is  unnecessary,  the 
gist  of  the  action  of  aatumflnt  being  the  injury  sustained  by  the 
plaintiff  by  the  privation  of  his  right,  without  relation  to  the 


(p)  8  T.  R.  4K3.     1  B.  fc  P.  640.  n.  2.     See  the  forms,  vol.  2.  153, 154. 

(7)  8  T.  K.  4t>2.     1  Lutw.  4*1.  (v)  Cora.  Di&.  Pleader,  C.  33. 

(»•)  2  Co.  4.  a.     1  Saund.  58.  b.  (u-)  4  East,  154.  vol.  2.  135. 

(*)   I  Saund.  58.  n.  1.     Com.  Dig.  (j-)  Com.  Dig.  Pleader,  2.  V.  2.     1 

Pleader,  C.  33.  H.  1)1.  275.  278.     1  \\  Us.  219.  Cowy. 

(0  8  &  9  W.  III.  c.  II.  500,  501.     Andr.  108. 
(k)  1  Saund.  58.  n.  I.  2  Saund.  187. 
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II.  it*  part$.  defendant's  fraud. (t/)    And  in  declarations  against  a*jrer,4he 
*Wthiv,  the  impUttttioii  0f  fraud  should  be  oumted.(z) 

CHMSO     OI      EC-  r 

Uod.  The  insufficiency  of  the  breach  will  in  general  be  aided  by 

the  common  law  intendment,  that  it  is  not  to  be  presumed  that 
either  the  judge  would  direct  the  jury  to  give,  or  that  tfie  j*ry 
would  have  given,  the  verdict  without  sufficient  proof  of  the 

*  332         breach  of  contract  ;Cc)  and  *theretore,  where   in  an   action 

against  husband  and  wife,  on  the  covenant  of  the  feme  whilst 
sole  to  perform  an  award,  it  appeared  that  the  award  was  made 
after  the  marriage)  which  was  a  legal  revocation  of  the  arbi- 
trator's authority,  and  consequently  the  breach  was  improperly 
assigned  in  the  non -performance  of  such  award,  it  was  decided 
that  the  plaintiff  was  entitled  to  recover,  because  it  appeared  that 
the  ftmc  had  broken  fcer  covenant  by  the  veiy  act  of  marriage, 
which  though  a  different  breach  to  jhat  assigned,  was  sufficient 
after  verdict  to  support  the  declaration  .(6)  We  have,  how- 
ever, seen,  that  in  some  instances  a  defective  statement  of  s 
breach,  as  of  a  covenant  for  quiet  enjoyment,  will  be  fatal  even 
after  verdict.(r) 
Damages.  Such  damage*  as  may  be  presumed  neeeuarily  to  result  from 

the  breach  of  contract,  need  not  be  stated  in  the  declaration  j 
but  in  other  cases 'it  is  necessary  to  state  the  damages  arising 
from  the  breach  of  contract,  specially  and  circumstantially,  in 
order  to  apprise  the  defendant  of  the  facts  intended  to  be  pro- 
ved, or  the  plaintiff  will  not  be  permitted  to  give  evidence  of 
such  damage  on  the  trial. (rf)  And  in  some  cases  where  the 
plaintiff  seeks  to  recover  damages,  he  must  declare  specially, 
though  he  might  have  recovered  the  principal  part  of  his  de- 
mand under  a  common  count :  thus,  in  an  action  against  the 
vendor  of  an  estate,  for  not  making  a  good  title  to  or  convey- 

*  333         *ng  l^e  same,  only  the  deposit  money  can  be  recovered  *under 

the  count  for  money  had  and  received,  and  if  the  purchaser 


(y)  6  East,  443.  (c)  2  Saund.  181.  n.  10.    And  ace 

(r)  Imp.  K.  B.  6th  edit.  526.  1  Sid.  440.  ante,  328.  sed  qu. 

(a)  Sir  T.  Jones,  125.     1  Snlk.  140.  (d)  As  to  damages  in  general,  see 

4  Mod.  189.  b.  Skinner,  344.    5  East,  Vin.   Abr.  tit.  Damages,  and  Sarert 

270,271.     Cora.  Dig.  Pleader,  C.  48.  Law  of  Damages.     And  see  post,  as 

1  Saund.  228.  n.  1.  to  the  statement  of  damages  in  as. 

(6)  5  East,  870,  271.  Uont  for  tortf.    . 
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prnr^ri  for  interest  and  expenses,  be  must  declare  specially*  Ii.  it*  pant. 
stating  such  expenses*  and  the  loss  arising  from  the  not  having  ^JJ^t*'  •£ 
the  use  of  the  deposit  money,  &&.(*)     The  damages  should  be  tlou. 
stated  according  to  the  fact  of  the  case,  but  no  inconvenience 
will  arise  from  the  statement  being  much  larger  than  the  proof: 
thus  in  a  declaration  on  a  policy  of  insurance  stating  a  total 
toss,  a  partial  loss  may  be  recovered.(/)     In  stating  the  daraa- 
get*  care  must  be  taken  that  no  part  thereof  appears  to  have 
accrued  after  the  time  to  which  the  declaration  by  its  title  re- 
fers ;  for  though  the  mistake  *  could  not  be   taken  advantage 
of  by  demurrer^  yet  after  a  general  verdict  it  would  be  fatal, 
unless  the  damages  were  laid  under  a  scilicet. (g) 


The  common  counts  in  assumpsit   are  frequently  sufficient  Com»»«n 
•  1  .  .  .  .  count*, 

without  any  special  count ;  and  even  where  the  declaration  con* 

.  tains  a  special  count,  it  is  in  general  advisable  to  insert  one  or 
more  of  the  common  counts ;  for  though  it  is  a  rule,  that 
when  there  was  an  express  contract  the  plaintiff  cannot  resort 

..  to  an  implied  one,(rt)  yet  he  may,  in  muny  cases,  recover  on  the 
common  count,  though  there  was  a  special  agreement ;  *and         #  334 
such  a  count  may  frequently  save  a  verdict  where  the  evidence 

.  may  vary  from  the  special  count ;  thus,  if  the  plaintiff  declare 
specially  as  having  built  a  house  according  to  an  agreement, 
if  he  fail  to  prove  that  he  has  built  It  pursuant  to  the  agree- 

.  ment,  he  may  still,  in  some  cases,  recover  on  the  common  count 
for  the  work  and  labour  actually  done.(i)  And  where  a  pro- 
missory note,  upon  an  improper  stamp,  has  been  taken  in  pay- 
ment of  a  debt,  the  plaintiff  will  be  at  liberty  to  resort  to  the 
common  counts  appropriate*to  the  debt.(,/)  But  where  the  de- 
mand is  founded  upon  a  written  agreement,  which  ought  to  be, 


(e)  See  4  Esp.  Rep.  223.     1  B.  fee  80.  85.     6  T.  R.  3*25.    7  T.  R.  243.    1 

P.  3()6.     2  Bl.  Rep.  1078.     Post,  vol.  Sti-a.  648.     Peakc,   103.     3  B.  k  P, 

9.  125,  126.  247.     6  East,  569.     There  is  no  dis- 

(/)2Burr.  904.     1  Bl.  Rep.  198.  tinction  in  pleading  between  an  ex. 

*  Marshall  on  Insurance,  629.     Sayer  press  and  implied  promise, 

on  Damans,  45.  (1)  Per  Sir  J.  Mansfield,  1  New 

(g)  2Saund.  171.  n,  I.    3  Lev.  315.  Rep.  355.     Bull.  N.  P.  139.     Payn* 

ante,  259.  v.  Baeomb,  Doug.  651. 

(A)  2  T.  R.  105.  640.    3  East,  78,  (j)  1  East,  58. 
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II.  Its  parts,  but  is  not,  stamped,  the  plaintiff  will  not  be  permitted,  €hef£- 

Fourthly,  the  dence,  to  resort  to  an  implied  contract,  in  order  to  avoid  the  pro- 
cause   of  ac-  m 
tion.               duction  of  such  express  agreement. (*•) 

Common  counts  in  an  action  of  assumpsit  are  founded  on  ex- 
press or  implied  promises,  to  pay  money  in  consideration  of  a 
precedent  debt,  and  are  of  four  descriptions:  1st.  The  indebita- 
tus assumpsit ;  2dly.  The  quantum  meruit ;  3dly.  The  quantum 
'valebant ;  and,  4thly.  The  account  stated. 

The  indebitatus  assumpsit  count,(/)  states,  that  "  the  defend- 

«  ant  on  the — -day  of ,  at ,  in  the  county  of ,(m) 

*  335  a  *ras  indebted  to  *the  plaintiff  in  a  named  sum  of  money,  for 
"  real  property  or  goods  sold,  or  for  personal  services,  or  for 
tt  money  lent,  paid,  or  had  and  received,  or  for  interest,  or 
"  for  some  other  pre-existing  debt  on  simple  contract,  incurred 
'  "  at  the  defendant's  request ;  and  that  being  so  indebted,  the 
"  defendant  in  consideration  thereof  afterwards,  to  wit,  on  the 

"  day  and  year  aforesaid,  at  — aforesaid,  in  the  county 

"  aforesaid,  undertook  and  faithfully  promised  the  plaintiff  to 
"  pay  him  the  said  sum  of  money,  when  he,  the  said  defend- 
"  ant,  should  be  thereunto  afterwards  requested." 

The  quantum  meruit  count,  instead  of  stating  that  the  de- 
fendant was  indebted  to  the  plaintiff  in  a  certain  sum  of 
money  for  work,  See.  as  in  the  indebitatus  count,  states,  "  and 
"  whereas  also  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c. 
"  aforesaid,  in  consideration  that  the  plaintiff,  at  the  request 
"  of  the  defendant,  had  sold  and  delivered,  &c.  [stating  the 
"  subject  matter  of  the  debt  according  to  the  fact,  and  usually  as 
"  in  the  indebitatus  count)  he  the  said  defendant  undertook  to 
u  pay  the  plaintiff  so  much  money  as  he  therefore  reasonably 
"  deserved  to  have  ;  and  the  count  then  avers,  that  the  plain- 
"  tiff  deserved  to  have  a  named  sum,  whereof  the  defendant 


(£•)  2  B.  k   P.  118.     3  Esp.    Rep.  bill  of  exchange,  kc.  preceding  the 

213.     1  New  Hep.  273.  ace.    7  T,  K.  common  counts,  it  is  usual  and  proper 

ii4l .  contra.  in  the  first  common  count  to  lav  the 

(/)  See  the  form,  vol.  2.  5.  and  as  day  Jitter  the  bill  was  due,  or  other 

to  the  definition  of  the  term  indebita-  special  cause  of  action  was  complete  » 

iiia  assumpsit,  sec  ante.  and   in   the  subsequent  counts    and 

(m)  The  time  and  place  are   not  breach  to  refer  to  the  last  mentioned 

material  in  the  common  counts,  but  day.      1  Wils.  3S. 
tf  hen  there   is  a  special  couut  on  a 
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u  aftcjpvards,  to  wit,  on,  Sec.  aforesaid,  at,  fee  aforesaid,  had  u.  In  part* 

"  notice."  Fourthly,  the, 

wvv  cause    of  ac- 

The  quantum  valebant  count  is,  in  general,  confined  to  the  tion. 
*ak  of  good*)  and  instead  of  the  quantum  meruit,  states,  that 
«  the  defendant  promised  to  pay  so  much  as  the  goods  *were  #  336 
«  reasonably  worth  ;"  and  concludes  with  a  corresponding  aver- 
meot,  that  they  were  reasonably  worth  a  named  sum,  and  that 
the  defendant  had  notice  thereof.  In  other  respects  this  count 
is  similar  to  the  quantum  meruit. 

The  account  atatedy  alleges,  that  "  the  defendant  on,  8ce. 
"  aforesaid,  at,  Sec.  aforesaid,  accounted  with  the  plaintiff  of 
"  and  concerning  divers  sums  of  money  before  then  due  from 
"  the  defendant  to  the  plaintiff,  and  then  in  arrcar  and  unpaid, 
"  and  that  upon  such  accounting,  the  defendant  was  found  to 
u  be  in  arrear  to  the  plaintiff  in  a  named  sum,  and  that  being  . 
"  so  found  in  arrear  and  indebted,  the  defendant  in  considera- 
te tion  thereof  undertook  and  faithfully  promised  the  plaintiff  to 
"  pay  him  the  same  on  request." 

Upon  these  counts  the  common  breach  is,  "  Yet  the  said  de- 
"  fen  dan  t,  not  regarding  his  said  promises  and  undertakings, 
"  but  contriving,  and  craftily  and  subtly  intending,  to  deceive 
"  and  defraud  the  said  plaintiff  in  that  respect>(«)  hath  not 
"  (although  often  requested  so  to  do)(o)  as  yet  paid  the  said 
"  sums  of  money,  or  any  part  thereof,  but  hath  wholly  neg- 
u  lectcd  and  refused,  and  still  neglects  and  refuses  so  to  do, 
"  to  the  plaintiff's  damage  of  a  named  sum,  and  therefore,  he 
"  brings  his  suit,"  Sec.  which  breach  necessarily  varies  in  ac- 
tions  by  and  against  surviving  partners,  husband  and  wife,  exe- 
cutors and  assignees,  Stc.(/i) 

Formerly  these   general  counts  for  work,  goods  sold,  Sec. 
were  not  in  use  ;  and  Lord  Holt  is  stated  *to  have  said,  that  he         *   337 
was  a  bold  man  who  first  ventured  on  them  ;  but  they  are  now 
much  more  frequent  than  the  special  counts,  where  the  action 
is  for  any  money  demand. (y)     It  is  not  necessary  to  state  the 


(«)  Ante,  331.  (q)    2  Stra,  933.      1  Saund.  269.  n. 

(©)  The  printed  forms    generally  2.    2  Saund.  122.  a.  n.  2.  350.  n.  C  374. 

crmtnin  a  special  request,  but  tliU  U  n.  1.    Fitzg.  302.    Com.  Dig.  (it.  As 

unnecessary .     1  Wilt.  S3.  suropsk,  H.  3. 

(£)    See  ante,    32%.    and  v*l»  2 
45  to  70. 
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//.  Its  parts,  particular  work  done,  or  goods  soldi  fee.  for  the  eoly 

taus?1^' lhe  wny  the  PJa*ntiff  **  bound  lo  *hew  in  what  respect  the  defend- 
<■*•»•  ant  is  indebted,  is,  that  it  may  appear  to  the  court  that  it  is  not 

a  debt  of  record  or  specialty*  but  only  on  simple  contract ;  and 
any  general  words,  by  which  that  may  appear,  are  sufficient  ;(r) 
and  unnecessary  statements,  such  as  the  local  situation  of  the 
premises  in  a  count  for  use  and  occupation,  should  be  avoidedy 
as  a  variance  might  be  fatal. (*)  Several  distinct  debts  or  con* 
tracts  may  be  included  in  one  count  of  this  description,  and 
the  plaintiff  will  succeed  pro  tanto,  though  he  only  prove  one 
of  such  contracts. (r)  And  under  an  indebitatus  count  the  plain- 
tiff may  recover  what  may  be  due  to  him,  although  no  specific 
price  or  sum  was  agreed  upon ;  and,  therefore,  it  has  been 
observed,  that  the  quantum  meruit  and  quantum  valebant  counts 
are  in  no  case  necessary,  and  should  in  many  cases  be  omitted 
to  prevent  unnecessary  prolixity  and  expense  ;(«)  and  It  is  set- 
tled, that  under  a  quantum  meruit  count  the  plaintiff  cannot  re* 
*  338  cover  if  the  *goods  were  sold,  &c.  at  a  certain  price.(v)  In 
each  of  these  counts,  except  that  for  money  had  and  received, 
and  the  account  stated,  it  is  necessary  to  allege  that  the  con- 
sideration of  the  debt  was  performed  at  the  defendant's  request$ 
though  such  request  may  in  some  cases  be  implied  in  evi- 
dence*; O)  and  it  must  also  be  stated  that  the  defendant  promised 
to  pay  a  specific  sum  or  so  much  as  the  plaintiff  reasonably  de- 
served, averring  in  the  latter  case  what  sum  is  due.(y)  As  the 
common  counts  are  so  useful  in  practice,  it  may  be  advisable 
concisely  to  consider  the  particular  applicability  of  each. 

The  common  counts  relating  to  real  property  are  for  the 
price  of  a  freehold,  copyhold,  or  leasehold  estate,  8c c.  sold  and 
conveyed  to  the  defendant,  where  there  has  been  no  contract 


(r)  8  Saund.  350.  n*  2.  373.     21ksv.  245.      Yelv.  175.     1  Brownl.  Ent.  71. 

153.      Carth.   276.      2  Wils.  20.      1  2  Bl.  Rep.  910.     Bunb.262.      Seethe 

Mod.  8.    1  Sid*  425.    Buc.  Abr.  tit  form,  povt,  vol.  2.  43. 

Assumpsit,    F.        Ld,  Raym.  1429,  («)  2  Saund.   122.    a.   n.  2.      Sed 

14.30.     12  Mod.  511.     By  special  cus-  vide  3  Bl.  Cora.  295. 

torn  even  the  cause  of  the  debt  need  (v)  1  Stra.  648. 

not  be  shewn.    2  Sirs.  720.    i  Saund.  (x)    I  Saund.  26*4.  n.  I.      2  East, 

**•  n.  2.  50fi.     2  Stna.  933.      3  Burr.  1671.     3 

(«)  1  Esp.  Rep.  273.      5  Esp.  Rep.  B.  k  P.  247. 

31,  32.     6  East,  348.  351.  (y)  2  B.  h  P.  Ml, 

(0  2  Saund.  122.  n.  2.    Gro.  Jae. 
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Under>eal  for  the  payment  of  the  price  ;(*)  and  in  these  counts,  //  //*  part*. 
9ttd  in  that  for  use  and  occupation  of  land,  &c.  'which  U  eiven  Fourthly,  the 
by  statute  1 1  Geo.  II.  c.  19.  where  the  demise  w.is  no'  by  deed,)  uW 
it  is  not  necessary  to  state  the  local  situation  of  the  premises,  ii) 
And  if  the  demise  were  to  the  defendant,  a  count  in  the  com* 
mon    form  is  sufficient,  although  he  did  not  occupy  the  pre- 
mises himself,  but  merely  by  his  under-tenant.  (6) 

-Where  goods  have  been  sold  and  actually  delivered  to  the 
defendant,  though  under  a  special  agreement,  it  is  in  general 
sufficient  to  declare  on  the  indebitatus  count,  provided  the  con* 
tract  was  to  pay  in  money,  and  the  credit  be  expired  ;(r)  but 
where  the  *contract  was  to  pay  for  goods  p;iruy  in  money  and  *  339 
partly  by  the  delivery  of  other  goods  in  exchange,(c)  or  to  pay 
by  accepting  a  bill  of  exchange,  and  the  whole  credit  is  not 
elapsed,  it  is  necessary  to  declare  specially. (rf  So  on  a  colia- 
teral  undertaking  to  pay  the  debt  of  a  third  person,  the  contract 
must  be  specially  stated  ;(<°)  and  it  is  usual  where  the  defend- 
ant has  refused  to  accept  goods  purchased,  to  declare  special- 
ly ;(/)  and  at  least  a  count  for  goods  bargained  and  sold  omit- 
ting the  statement  of  the  delivery,  should  be  added,  which  may 
suffice  ;(g)  but  where  the  $ale  wi  to  the  defendant*  and  the 
delivery  to  a  third  person,  at  his  request,  the  statement  tnut  the 
sale  and  delivery  were  to  the  defendant,  being  according  to  the 
legal  effect,  will  sufficed) 

With  respect  to  debts  for  work  and  labour  or  other  personal 
services,  it  is  a  rule  that  however  special  the  agreement  was, 
yet  if  it  was  not  u.ifler  seal,  and  the  terms  of  it  have  been 
performed  on  the  plaintiff's  part,  and  the  remuneration  was  to 
be  in  money,  it  is  not  necessary  to  declare  specially,  and  the 


(z)  Post,  vol.  2.7,  8.  *.       (O  lSaund.  211.  a.  b.    Post,  rol. 

(rt)  6  East,  348.      1  Esp.  Rep.  273.  2.  8-3. 
1  B.  &  P.  22J.  Post,  vol.  2.  8.  (/)  Post,  vol.  2.  97. 

(6)  S  T.  R.  327.  (5*)  *  K»*t,  194.    Poakc,  C.  N.  P. 

(c)  I  II.  Bl.287.     Fit*£.  302.  I  B.  41.       7  T.  R.  67.      Campb.  N.  P. 

k  P.  ,197.     1  New  Rep.  330.     4  East,  109.     Po-r,  vol.  2.  17. 
75.  U7.  (h)  8  T.   R.  SJ8.      2  Show.  410 

(c)  1  II.  Bl.  287.  Bull.  N.  P.  136.     l  Stm.  127.  3  WUs. 

(J)  Ante,  S02.  SSD. 

Vol.  I. 
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//.  It»  parts,  common  indebitatus  count  is  sufficient.^)     But  if  the  contract 
Fourthly,  the  has  not  been  executed  by  the  plaintiff,  although  the  defendant 
Son?   °f  UC    prevented  his  performance,  the  declaration  must  be  special.(*) 
*   340         Where  #the  demand  is  for  wages,  fees,  or  work  and  labour  in  par- 
ticular professions,  &c  it  is  usud  to  insert  a  count  stating  con- 
cisely the  nature  of  the  service,  &c.(/)  but  the  common  count 
for  work  and  labour  is  in  general  sufficient.(w) 

Money  lent  to  the  defendant  himself  may  be  recovered  un- 
der the  common  count  for  money  lenty  though  delivered  to 
another  person  at  his  request  ;(«)  but  if  money  be  lent  to  a 
third  person,  at  the  defendant's  request,  and  both  be  liable  to 
repay  the  money,  the  one  on  the  loan,  and  the  other  in  respect 
of  his  collateral  engagement,  which  must  be  in  writing,  the 
count  against  the  latter  must  be  special.(o) 

The  count  for  money  paid  is  proper  where  moijey  has  been 
paid  at  the  express  request  of  the  defendant,  and  in  some  cases 
even  without  such  request  ;(/i)  though  the  request  should  al- 
ways be  stated  in  the  pleading.(y)  But  where  the  sum  which 
the  plaintiff  has  paid  is  in  the  nature  of  costs,  or  cannot  becon- 
siderecftis  strictly  paid  for  the  use  of  the  defendant  ;(r)  or  where 
the  plaintiff  has  not  actually  made  a  payment  in  money,  but 
has  merely  been  obliged  to  give  security,  the  declaration  must 
be  special  for  not  indemnifying,  &c.(«) 

Where  money  has  been  received  by  the  defendant  *which 
ex  *quo  et  bonoy  ought  to  be  paid  over  to  the  plaintiff,  the  ge- 
neral principle  has  been  that  it  may  be  recovered  by  the  plain* 
tiff,  under  the  count  for  money  had  and  ^received  to  his  useJifj 
In  general  to  sustain  such  count,  the  defendant  must  actually 
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(0  Fitzg.  30-2.  '  1  Wils.  117.  Bull.  (o)  I  Satincl.  211.  a.  b.     1  Salt  93. 

N.  P.  139.     1  B.&  P.  139.     7  T.  R.  Carth.  446.      2  Wils.  Ul.     3  Wli 

181.     4  East,  1*/.     1  New  Rep.  104.  388.     2  Rl.  Rep.  872.     2  T.  R.  81. 

Id.  355.     6  East,  569.     1  New  Rep.  (p)  8  T.  R.  310.  61*. 

3S0.     ?B.kP.  3<13.  (?)  t  Saund.  204.  n.  I. 

(A)  2  East,  145.     1  H.  Bl.  287.     4  (r)  5  Esp.  kep.  3.  4  Esp.  Rep.  *& 

Eust,  M7.     I  New  Rep.  330.                .  8  T.  R.  610.     I  T.  R.  269.    7   T.  R. 

(0  2  Lev.  153.  Cartli.  276.   1  Mod.  204.  576.     1  Wils.  188. 

S.     1  Sid.  425.  0)  3  Ea*t,  169. 

(w)  S  Wih.  20.     1  New  Rep.  289.  (*)  2  T.  R.  370.  2  Barr.  1012.  S  B- 

4  Sail  ud.  350.  n.  2.  373.  k  P.  169. 

(»)  8  T.  R.  3^8. 
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jiave  received  moncy^u)  though  sometimes,  such  receipt  will  //.  //#  parts, 
be  presumed,  till  the  contrary  bo  proved.(v)     In  pleading,  the  F™llhl^  ^ 
money  must  be  stated  to  have  been  received  to  the  use  of  the  tion. 
person,  who,  at  the  time  of  the  receipt,  and  not  merely  at  the 
time  of  the  action,  was  legally  entitled  to  it.(w)     This  count  . 
is  sustainable  in  some  cases,  where  money  has  been  received 
tortiously  without  any  colour  of  contract,  or  under  pretence  of 
a  contract  not  performed  by  the  defendant ;  although  in  general 
a  party  is  not  at  liberty  to  declare  in  an  action  in  form  ex  contractu 
where  there  has  been  no  contract  express  or  implied.(.r)  Thus, 
assignees  of  a  bankrupt  may  declare  for  money  had  and  recei- 
ved, against  a  creditor  who  has  levied  his  debt  by 7?.  /a.  after 
the  act  of  bankruptcy  ;Cy)  but  they  ought  to  declare  in  trover 
for  money  paid  by  way  of  fraudulent  preference,  anterior  to  the 
act  of  bankruptcy  jU)  and  this  rule  is  so  far  qualified  that  the 
courts  wLLLnot  allow  a  colourable  title  to  land,  &c.  to  be  tried 
under  this  form  of  action,  but  the  plaintiff  must  declare  in 
tort,  (a) 

*  Where  a  payment  has  been  made  on  a  contract  which  has  #  342 
been  put  an  end  to ;  as  where,  either  by  the  terms  of  the  con- 
tract it  was  left  in  the  plaintiff's  power  to  rescind  ft,  and  he 
does  so,  or  where  the  defendant  afterwards  assents  to  its  being 
rescinded,  this  count  may  be  supported ;  but  if  the  contract 
continue  open,  as  it  is  technically  termed,  he  can  only  recover 
damages,  and  must  declare  specially  ;(b)  and  where  a  horse  war- 
ranted sound  turns  out  to  be  otherwise,  the  vendee  must  in 
general  sue  on  the  warranty,  and  cannot  maintain  awumfisit  for 
money  had  and  received  to  recover  back  the  price  ;(c)  but 
where  a  term  of  years  is  purchased,  and  the  title  turns  out  to 
be  defective,  and  no  conveyance  has  been  made,  the  deposit  is 


(m)  5  Bum  2589.  I  East,  3.   Doug.  2  T.  R.  144.     Bull.  N.  P.  131.     6  T. 

S3.     4T.R687.  R.  695.  683. 

(t)  Doug.  138.     4  T.  R.  687\     2  (z)  4  T.  R.  211.     1  HI.  Rep.  194. 

T.  R.  370.     1   H.   Bl.  239.    4  Esp.  (a)  Cowp.  419.     6  T.   R.   298.     2 

Rep.  204.     3  B.  &  P.  559.     1  East,  Stra.  £15.    2  H.  Bl.  408. 

104.     3  East,  171.  (*)    I  T.  R.    133.     3  Lev.  364.     5 

(w)  S  B.  fc  P.  405.  East,  449.     1  New  Rep.  351. 

(j°)  Ante,  99.     1  T.  R.  386.  (c)  7  East,  274.  279.     1  T.  R.  136. 

(y)  2  Bl.  Rep.  8*27.     3  Wils.  304.  1  H.  Bl.  19.     3  Esp.  Rep.  84.     4  Esp. 

Rep.  96.    2  Esp.  Rep.  6J9. 
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//.  Its  part9.  differ  from  those  in  assumpsit.     The  indebitatus  count  states, 

wu?*«  ahc-  that  the  dcfendant  on>  &c-  at>  &c-  w<»  indebted  to  the  plaintiff 
ucm.  in  a  named  sum  of  money  for  goods  sold,  or  for  work  and  labour, 

&c.  precisely  as  in  assumpsit  ;  and  it  is  not  necessary  to  set 
forth  the  nature  of  the  debt  with  more  precision  than  in  that  ac- 
tion ;0t)  but  in  this  indebitatus  count,  no  promise  is  stated  as  in 
assumpsit ;(/)  and  though  it  has  been  usual  to  conclude  each, 
count  with  the  allegation,  "  that  by  reason  of  the  said  sum  of 
«  money  being  unpaid,  an  action  had  accrued  to  the  plaintiff  to 
«  demand  and  have  the  same  from  the  defendant,  being  parcel  of 
«  the  money  above  demanded,"  yet  that  allegation  is  unneces- 
sary, and  the  usual  breach  at  the  end  of  the  declaration  will 
suffice  ;(m)  and  the  distinction  is  stated  to  be,  that  whenever 
the  debt  arises  merely  by  the  judgment  or  obligation,  &c.  and 
not,from  any  thing  dehors,  a  non-performance  of  the  obligation 
is  to  be  laid,  and  the  conclusion  is  to  be  with  the  breach  ad  dam-, 
num  ;  but  that  where  the  debt  arises  not  by  the  obligation  alone, 
but  also  by  some  matter  dehors  stated  in  the  declaration,  there 
the  count  should  conclude  per  quod  actio  accrevit,  &c  as  in  debt 
on  a  lease  for.  rent.(n)     The  quantum  meruit  and  quantum  vale 
bant  counts  resemble  those  in  assumpsit,  except  that  the  words 
-j   o  aj*         u  agree  to  pay,"  arc  usually  inserted,  'instead  of"  promise  to 
"  pay  ;**  and.that  such  counts  in  general  conclude  with  the  same 
allegation  per  quod  actio  accrevit,  8cc.  as  the  indebitatus  count.(w) 
The  mode  of  framing  the  declaration  in  debt  on  legal  liabilities, 
on  awards,  and  for  escapes,  &c.  are  pointed  out  in  the  notes  to 
the  precedents  in  the  second  volume.(o) 

In  debt  upon  a  specialty,  the  declaration  usually  proceeds  im- 
mediately from  the  commencement  to  the  statement  of  the  de- 
fendant's contract,  without  any  intermediate  inducement  or 
statement  of 'the  consideration  upon  which*  the  contract  was. 
founded  ;(/0  for  in  general  the  circumstances  under  which  the 
deed  was  made  are  immaterial,  and  a  consideration  is  seldom 


'     (k)  2  T.  Tt.  28.     Post,  vol.  2.  142.  («)  Post,  voL  2.  142,   143.     Gllb- 

n.  i.                                                 *  Del >t,  4 1 4. 

(/)  M.  ibid.     12  Mot!.  511.  (*)  Post,  ro|.  2. 145  to  151.    Ante, 

(m)Poftt,  vol.  2.  142.  144.  in  the  T02.     See  also  Com.  Dig.  Pleader,  2. 

notes.     Gilb.  Debt,  414.  W.  11. 

(h)  Gilb.  Debt,  415.  (/>)    See    the    cases*   Com.  1%. 

Pleader,  2.  W.  9. 
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essential,  or  at  least  it  is  to  be  prcsumed.(?)     It  is  principally  H-  ***  £*r**« 
on  this  account  that  the  declaration  in  debt  or  covenant  on  a  v™£  Jf •  >e* 
specialty  differs  from  that  in  assumpsit.     Thus  in  debt  upon  a  tlon- 
bond,  the  declaration  states  "  that  the  defendant  on,  Sec.  at,  Sec. 
iC  by  his  certain  writing  obligatory,  sealed  with  his  seal,  anif . 
"  now  shewn  to  the  court  here,  acknowledged  himself  to  be  held 

"  and  firmly  bound  to  the  plaintiff  in  the  sum  of /.  to  be 

"  paid  to  the  plaintiff,"  and  then  states  the  breach  in  the  non- 
payment of  that  sum.  So  in  debt  or  covenant  upon  a  lease  by 
the  lessor  against  the  lessee,  it  is  not  necessary  to  set  forth  the 
lessor's  title  to  the  lands  demised  ;  but  the  declaration  merely 
alleges  "  that  the  plaintiff  on,  Sec.  at,  Sec.  by  a  certain  indenture 
"  made  between  him  and  the  defendant,  with  a  prdfert  thereof, 
u  demised,"  Sec.  *and  in  this  case,  if  the  title  be  unnecessarily  *  347 
set  forth,  it  will  in  general  be  considered  as  an  impertinent  alle- 
gation, and  may  be  rejected  as  surplusage.(r)  But  in  an  action  of 
debt  or  covenant  on  a  lease  at  the  suit  of  the  assignee  of  the  re- 
version, or  of  the  heir  of  the  lessor,  or  by  an  executor  of  a  ter- 
mor for  rent,  which  became  due  after  the  death  of  the  testator, 
the  declaration  must  state  the  title  of  the  lessor  to  the  demised 
premises,  in  order  that  it  may  appear  that  he  had  such  an  estate 
in  the  reversion  as  might  be  legally  vested  in  the  plaintiff  in 
the  character  in  which  he  sues ;(«)  and  this  even  where  the  es- 
tate of  the  plaintiff  is  derived  from  the  king  or  a  corporation. (0 
Such  title  is  usually  shewn  by  way  of  inducement  preceding  the 
statement  of  the  lease  ;  as  when  the  action  is  at  the  suit  of  an 
heir,  by  alleging  that  the  lessor  was  seised  of  the  premises  in 
his  demesne  as  of  fee  ;(u)  or  when  the  estate  demised  is  copy- 
hold, by  shewing  that  fact,  and  that  the  lessor  was  seized  at  the 
will  of  the  lord,  according  to  the  custom  of  the  manor  -,M  or 
where  the  plaintiff  claims  as  assignee  of  a  term,  or  as  executor 
of  the  lessor  for  rent,  Sec.  due  since  his  death,  by  stating  that 


(g)  Plovd.  308.    7  T.  R.  477.    4  (*)  t  Saund.  187.  n.  1.     The  omift. 

East,  900.     1  Fonbl.  347.  lion  of  the  statement  of  the   lessor'* 

(r)  t  Stra.  330,  231.    1  Saund.  233.  title  is  said  to  be  aided  by  verdict.     1 

».  2.  Show.  71. 

(»)  1  Saund.  233.  n.  2.     1  Str.  230.  («)  2  Saund.  361.  416.    Post,  v»T. 

7T.  R.  538.    Com.  Dig.  Pleader,  C.  2.  200. 

Si.     Gilb.  Debt,  4l(V.  (v)  post,  to!.  2.  205.  207. 
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//.  ftt  parts,  the  lessor^  at  the  time  of  making  the  lease,  was  possessed  of  th* 

«u»e  of  m*  demised  premises  for  the  residue  of  a  certain  term  of  yean, 

tion.  &c.(w)     In  these  cases  *the  lessee  and  his  assignee  being 

"^fistopped  by  the  deed  from  denying  the  lessor's  title  generally, 

^Bannot  plead  nil  habuit^  or  traverse  the  entire  inducement,  but 

admitting  by  his  plea  that  the  lessor  had  some  legal  interest  in 

the  premises,  he  may  shew  that  he  was  entitled  to  a  different 

estate,  and  thereby  in  effect  traverse  the  plaintiff 's  derivative 

title.fe) 

The  time  and  place  of  making  the  contract  should  be  stated 
as  in  as8um/wty  and  kXnust  in  general  appear  that  such  con- 
tract w&  by  deed,  except  in  debt  for  rent  on  a  demise,  which 
is  the  only  instance  where  a  deed  may  be  adduced  in  evidence 
in  support  of  a  count  not  mentioning  it.(y)  It  must  also  ap- 
pear that  the  contract  was  under  seal ;  but  there  are  some 
technical  words,  such  as  indenture^  deed  or  writing'  obUgatary, 
which  of  themselves  import  that  the  instrument  was  scaled, 
and  which  will  suffice  ;(z)  and  the  omission  of  the  statement 
that  the  instrument  was  under  seal,  will  be  aided  if  the  defend- 
ant by  his  plea  admit  that  the  writing  was  sea  led.  (a)  The  de- 
livery of  the  deed,  though  essential  to  its  validity,  need  not  be 
stated  in  pleading  ;(6)  and  though  dated  on  a  particular  day,  a 
deed  may  be  stated  in  pleading  to  have  been  made  on  another 
day.(c) 

The  firofert  in  curiam  of  the  deed,  or  the  excuse  for  the 
omission,  usually  follows  the  statement  of  the  time  and  place 
of  making  the  deed,  and  of  the  parties  thereto,  and  precedes 
*  349  tnc  statement  *of  the  defendant's  contract. (rf)  Such  firofert 
is  usually  in  the  following  words  :— -l<  which  said  writing  obli* 
w  gatory,  (or  indenture,  &c.)  sealed  with  the  seal  of  the  said 
"  defendant,  the  said  plaintiff  now  brings  here  into  court,  the 


(w)  Post,  vol.  2.  204.    7  T.  R.  538.  (r)  1  Saund.  290.  n.  1.  320.  n.  S. 

See  the  various  modes  of  stating  dif-  Com.  Dig.  tit.  Fait, 

ferent  title*,  and  the  nature  of  the  (a)  Id.  ibid.  Ld.  Raym.  1556.  1541. 

estate,  and  how  acquired,  post,  vol.  2.  Cro.  Car.  209. 

199  to  23.1.  (6)  l  Saund.  291.  n.  1. 

(jr)  Post,  vol.  1.  500.  u.  («)•    7  T.  (c)  4  East,  477. 

It.  538,  539.  (J)  As  to  proferts  id  general,  See 

(y)  1  New  Rep.  104.  1  Saund.  2TC.  Com.  Dig.  Pleader,  O.  P.     1  Saund. 

n.  1,  2.  202.  211.    2  Saiuid.  297.  n.  1.  9.  n.  1. 
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•  date  wberetf  is  the  day  and  year  aforesaid  ;M(r)  and  the  ex*  M-  r*'  pw- 
euse  for  the  omission  ofufirqfcrt  being  traversable,  is  to  l:e   cJ^'oV  a** 
stated  according  to  the  fact,  as  either  that  the  deed  lias  Lcen  tion. 
lost  or  destroyed  by  accident,  or  that  it  is  in  the  possession  of    .  # 

the  4bfencltnt,  8cc.  and  that  therefore  the  plaintiff  cannot  pro- 
duce the  same  to  the  court. (/)  In  declaring  upon  a  bill  of 
exchange,  or  other  simple  contract)  no  firofcrt  is  made  ;  but  in 
pleading  a  deed  it  is  m  general  necessary,  in  order  that  the 
court  may  judge  of  the  sufficiency  of  the  deed  \(g)  but  when 
the  deed  operates  under  the  statute  of  uses,  as  a  lease  and  re* 
lease,  or  a  covenant  to  stand  seised  to  uses,  a  prtrfert  is  unne- 
cessary.^) So-  in  the  case  of  a  feoffment ;  because  the  estate 
passee  by  livery  of  seisin,  and  the  statute  against  frauds  which 
Requires  that  the  livery  should  be  accompanied  by  some  instru- 
ment in  writing,  has  not  altered  the  form  of  plei.ding.(i)  So 
when  the  deed  is  stated  only  as  inducement,^)  or  where  the 
plaintiff  Has  no  right  to  the  possession  of  it,  or  of  the  counter* 
part^A-)  *a  prq/trt  is  unnecessary  ;  and  it  hds  been  held  that  the  *  35Q 
assignees  of  a  bankrupt  obligee  need  not  rm;ke  a  profert  of  the 
bond ;(/)  and  an  award,  though  under  seal,  not  being  a  spe- 
cialty, needs  not  be  pleaded  with  a  firqfrrt.(m) 

When  a  firqfert  or  an  excuse  for  the  omission  was  unneces- 
sary, the  statement  of  it  will  be  considered  as  surplusage,  and 
will  not  entitle  the  defendant  to  oyer.(w)  And  oyer  of  a  pri- 
vate act  of  parliament,  or  of  a  record,  as  of  letters  patent  en- 
rolled in  chancery,  cannot  be  claimed  though  pleaded  with  a 
fir^fcrt.{o)  But  where  a  profert  or  an  excuse  for  the  want  of 
it  is  necessary,  if  the  plaintiff  profess  to  produce  the  deed 
when  he  is  not  prepared  to  do  so,  the  defendant  is  entitled  to 


0?)  Port,  toI.  2.  151. 153.  192.  (i)  Id.  ibid.    3  T.  ft.  15C.     8  T.*R. 

(/)  ST.  R.  151.    8  H.   Bt.  259.  573.    i   Saund*  276.  1,2.     Post,  vol! 

Post,  vol.  2.  153.  2.  214.  11.  o. 

(.?)  10  Co.  92.  b.    4  T.  R.  3tt.  (;)  8  T.  R.  573.   Com.  Dig.  Plead- 

Com.  Dig.  Pleader,  O.  1.  &c.  where  a  er,  O.  15. 

variety  of  instances  are  collected,  in  (h)  1  Saund;  9.  a.  n.  1.    1  Vex.  394. 

which  a  profert  is  or  is  not  necessary.  (/)  Cro.  Car.  209. 

(A)  $  T.  R.  573.     1  Saund.  9.  n.  1.  (ro)  2  Saund.  62.  b.  n.  5. 

1  Vex.  394.     2  B.  fc  P.  387.*    2  H.  (»)  2  Salk.  497? 

Bl.  262.    3  T.  R.  15G>    Post,  vol.  2.  (0)  1  T.  R.  140.    1  Sauml  9.  b.  n.  1. 
118,219. 

Vol.  I.  [  32  ] 
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II.  If  part:   oyer,  and  if  he  plead  non  est  factum>  the  plaintiff,  wUl  be  «H*» 
F«   nhlv,  the  bUjle(i  on  t^e  trjai  as  lt  wjh  not  be  sufficient  in  suck  case  to 

tiau  c    ot    ao-  ^ 

tiyu.  prove  that  the  deed  was  lost  or  destroyed,  or  in  the  defendant* 

possession  ;(//)  and  therefore,  if  the-  plaintiff'  be  not  prepared 
to  produce  the  deed  on  oyer  being  claimed,  or  at  the  %ili 
and  has  inadvertently  pleaded  the  deed  with  ifirtfert*  the  de- 
claration must  be  amended,  and  the  circumstances  to  excuse 
the  firofcrt  should  be  statcd.(y)  However,  the  omission  of* 
firofcrt,  v  hen  necessary,  can  only  be  taken  advantage  of  by 
special  demurrer.(r) 

In  general  the  declaration  proceeds  immediately  from  tbc 

*  351  prof vrt  to  the  statement  of  the  defendant's  ""contract  without 
disclosing  the  consideration  upon  which  it  was  founded*  whkfaj 
is  not  in  general  essential  to  the  validity  of  a  deecte(»)  Itatiil 
pleading  a  conveyance  under  the  statute  of  uses,  it  is  necessary 
to  state  that  a  valuable  consideration  was  puid,(/)  or  that  tlierc 
was  a  good  consideration,  as  in  the  instance  of  a  covenant  to 
stand  seised  to  uses  made  in  respect  of  rch  tif  nship,  8tc.it)  in 
which  cases,  if  the  statement  of  the  consideration  be  omitted, 
the  declaration  will  be  bad  on  special  dcmurrcr.(v)  So  wfcett 
an  act  to  be  done  by  the  plaintiff'  was  the  consideration  of  the 
defendant's  covenant,  and  constituted  a  condition  piecedent.  it 
is  necessary  to  shew  such  consideration  as  wellas  the  perform- 
ance of  it.(w) 

In  stating  the  contract  by  deed,  either  in  debt  or  covenant, 
the  rules  which  we  have  considered  in  the  action  of  a**ttv»fl'*it, 
in  general  apply.  The  defendant's  contract  should  in  strict- 
ness be  set  forth  in  positive  terms,  and  not  with  the  twatom 
exifttct^  or  that  it  was  witnessed,  Sec.  but  tins  will  suffice  hi  a 
declaration,  though  not  in  a  plea  or  avowry  in  which  the  op^ra* 
tion  of  the  deed  or  instrument  must  be  expressly  averred,  fend 
not  by  way  of  recital  or  argumcnt.(x)     The  deed    must  be 


(p)  4  Kast,  5S5.      I  Esj>.  Itep.  337.  (v)  2  H.  Bl.  259.  261.    2  Saumt.  II 

.(V)  1<1.  ihiil.    1  S&unrl.  9.  a.  n.  1.  n.  20.    2  Stra.  229.    *  Sand,  on  Uses, 

(r)  4  fie  5  Ann.  c.  16.     Com.  Dig.  5^. 

Pleader,  S.  17.            ^  (w)  2  Sarnie!.  959.  b.     6  East,-  56* 

(*)  Ar»t*«  346.        '  ST.  U.  590.     Ante,  309  to  S19. 

.(0  Vm,  vo!.  2.  21 8.  n.  a.  .(.r)  1  Suund.  874.  n.  1.     Ltf.  Bay*. 

(w)  Pott,  vol.  2.  217.  15S9.    2  Sattiul.  313.  n.  5. 
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pleaded  according;  to  its  legal  operation  ;  and  where  si  title  by  /y  jf9  part9t 
conveyance*  in  which  are  the  words  give,  grant,  release,  con-  Fourthly,  the 

*  .  t'BUbtt    of    ac- 

•irm,  bargain,  sell,  &c.  is  pleaded,  the  party  should  rely  on  one  tion. 
jot  "those  words,  or  at  least  should  only  adopt  such  of  them  as         *   352 
haite  the  same  operation. (V)     We  have  already  seen  that  the 
Contract  should  be  set  forth,  either  in  the  precise  words,  or  ac- 
cording to  the  legal  effect,  and  that  no  covenants  or  matter  un- 
connected with  the  cause  of  action  should  be  stated. (2) 

After  Mating  the  covenants    it  is  usual,  though  unneces- 
sary,  to   refer   to   the    indenture,  and    in   actions   on   leases 
to  state  the  lessee's  entry  on   the  demised  premises  ;(a)  and 
When  the  action  is  between  the  original  parties  to  the  contract, 
the  declaration  then  proceeds  immediately  to  the  averments  of 
'the  plahYrHT's  performance  of  the  conditions  ptecedent  when 
necessary*  and   to  the  breach.     But  when  the  declaration  is 
by  or  against  a  person  who  was  a  party  to  the  original  con- 
tract, and  particularly  in  actions  upon  leases,  the  statement  of 
the  derivative  title  of  the  plaintiff  or  the  defendant  precedes 
the  breach.     Thus,  when  an  action  is  brought  by  the  heir  of 
the   lessor,  the  death  of  his  ancestor,  and  the  descent  to  the 
plaintiff  as  heir,  is  shewn. (6)     And  when  the  plaintiff  claims 
as  assignee  of  the  reversion,  by  lease  and  release,  or  other  con- 
veyance, &c.  it  must  be  set  forth. (r)     In  an  action  brought  by 
the   assignee  of  a   term,  all   the  mesne  assignments  of  the 
term,  down  to  himself,  should  be  stated  ;  for  he  being  privy  to 
them,  shall  not  be  allowed  to  plead  generally  that  the  estate  of 
the  *iessee  of  and  in  the  demised  premises  came   to  him  by         *  353 
assignment;  but  when  the  action  is  brought  against  the  as- 
signee of  a  lessee,  such  general  form  of  pleading  is  sufficient, 
because  the  plaintiff  is  a  stranger  to  the  defendant's  title,  and 
therefore  cannot  set  it  out  particularly.     It  is  not,  however, 
sufficient  in  the  latter  case  to  allege  that  the  tenements  came  to 
the  defendant  by  assignment ;  but  it  must  be  shewn  that  he 
Is  assignee  of  the  term,  for  otherwise  it  might  be  an  assign- 
ment of  another  estate  than  the   term  of  the  lessee.     The 
Usual  form  is,  "  that  all  the  said  estate,  right,  title,  and  inte- 


(jfl  2  Saniul.  37.  (4)  n.  2.    Co,  Lit.        (a)  Post,  vol.  2.  19.1.  n.  ra.  n. 
49.  h.  d.  !.    Willes,  310.   6  East,  10S,        (b)  Po*t,  vol. !?.  «21 3. 
00  Ante,  29S  to  303.  (c)  Post,  vul.  2.  219,  &e. 
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II.  It*  parts.  "  rest  of  the  said  £  F  (the  lessee)  of,  in-  and  to  the  Said  de- 

Fourthiv,  the  u  mised  premises  with  the  appurtenances,  afterwards,  to  wit* 

uo«.  "  an,  fee.  at,  Sec.  aforesaid,  by   assignment  thereof,  then   and 

"  there  duly  made,  came  to  and  vested  in  the   said  defend* 

,  "  ant."(d )     An  heir  may  be  sued,  either  generally  as  heirj 

without  shewing  how  he  became  so,  or  may  be  declared  against 

as  assignee,  upon  a  covenant  running  with  the  land.(f)     And 

an  ettecutor  may  be  sued  in  the  debet  and  detinet  as  assignee* 

for  rem  which  became  due  after  the  death  of  his  testator.^/) 

The  mode  of  declaring  by  and  against  persons  suing  or  being 

sued,  in  a  derivative  character,  is  pointed  out  in  the  various 

precedents  in  the  second  volume  .(g)     In  some  cases  of  debt 

on  specialty,  it  may  be  necessary  to  aver  the  performance  by 

*  354        *ne  plaintiff  of  a  condition  'precedent,  or  that  some  other  cir~ 

eumsu<nce  has  taken  place  which  entitles  the  plaintiff  to  the 

payment  of  the  debt ;  but  in  general  the  declaration  proceeds 

at  once  to  the  usual  breach. 

We  have  seen  that  debt  is  the  proper  remedy  on  record*,  aa 
recognisances  of  bail,  statutes  merchant,  recognisances  in  the* 
nature  of  a  statute  staple,  and  on  judgments.(a)  The  validity 
of  these  cannot  in  pleading  be  impeached  or  affected  by  any 
supposed  detect  or  illegality  in  the  transaction  on  which  they 
were  founded,  nor  can  there  be  any  allegation  against  the  va- 
lidity of  a  record,(6)  and  consequently  it  is  not  necessary  to 
state  the  circumstances  or  consideration  on  which  the  record 
was  founded.  In  debt  upon  a  recognisance  of  bail,  it  must  be 
Stated  with  certainty,  following  the  description  in  the  entry  of 
the  recognisance,  and  should  set  forth  in  what  court  and  at 
whose  suit,  and  for  what  sum  or  cause  the  defendant  became 
bail  :(<r)  and  in  pleading  a  statute  staple,  it  should  be  shewn  to 
have  been  by  writing  obligatory,  or  under  seal.(rf)  Formerlyf 
in  an  action  upon  a  judgment,  it  was  usual  to  set  forth  in  the 

■ 

(<*)  1  Sound.  112.  b.  d.  t.    Pott,  (6)  4  East,  311.   2  Lev.  161.  Gilo. 

■vol.  2.  196.  on  U.  &  T.  109.     Gilb.  Debt,    4lfc. 

(c)  1  Salk.  35$.    4T.  R.  75.  Burr.  1007,     9  East,  258, 

(/)  1  Salk.  317.  (c)    I  Wila.  284.     Post,  vol.  2.  17f 

C§)  By  or  against  an  executor  or  to  181.     Com,  Dig.  Pleader,  2,  W, 

administrator,     post,    vol.   2.   158.—  10. 

Against  aa  heir  or  devisee,  ibid.  159.  (rf)   Cro.  Car.  363.       Coin.  Dig, 

161,    On  various  titles,  200  to  233.  Pleader,  9,  V?,.  10. 
(a)  Ante,  103,  104, 


■ 
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declaration  the  whole  of  the  proceedings  in  the.  former  suit*  TT.  Its  ^aru. 

but  this  is  no  longer  the  practice^?)  and  it  is  sufficient  to  state  Fourthly,  ** 

6hortiy,  "  that  heretofore,  to  wit,  in  such  a  term  in  soefa  a  tfoo. 

"  court  then   holden  at  Westminster,  kc.  the  plaintiff  by  the 

4J  consideration  and  judgment  of  that  'court,  recovered  against        *  355 

M  the  defendant  the  sum  of I.  which  was  adjudged  by  the 

'*<  said  court  to  the  plaintiff  for  his  damages  which  he  had  sue* 
>M  tained)  as  well  by  reason  of  the  non-performance  by  the  said 
*<  defendant  of  certain  promises  and  undertakings  made  by  hhn 
"  to  the  plaintiff,  as  for  his  costs  and  charges  by  him  about  his 
*<  suit  hi  that  behalf  expended  ;"  or  if  the  judgment  Were  hi 
debt)  the  form  varies  accordingly  :  and  this  concise  mode  is 
sufficient  even  in  an  inferior  court  not  of  record  ;  and  it  is  net 
necessary  to  set  out  the  cause  of  action,  or  that  the  defendant 
became  indebted  within  the  jurisdiction  of  the  coart.(/)  It 
is,  however,  necessary  in  debt  upon  a  judgment  in  the  court* 
at  Westminster,  to  shew  with  certainty  the  term  and  parties, 
and  the  sum  recovered ;  and  it  is  said,  that  if  the  declaration  be 
on  a  judgment  in  the  Common  Pleas,  it  Bhould  be  stated  before* 
what  judges  it  was  recovered  ;( g)  and  this  U  frequently  ne- 
cessary in  debt  on  a  judgment  in  an  inferior  court,  in  which 
oase,  the  names  of  the  suitors  who  were  the  judges  should  be 
stated  ;  but  the  omission  will  be  aided  by  verdict.(A)  Care 
must  be  taken  that  there  be  no  variance  in  the  statement  of 
the  judgment,  which  in  the  case  of  a  record  we  have  already 
seen  is  in  general  fatal  |(«)  thus,  if  there  be  a  judgment  for 
388/.  0*.  \d.  and  debt  be  brought  on  it  as  for  386/.  recovered, 
omitting  the  penny,  it  is  a  variance,  and  cannot  be  cured 
by  a  'remittitur  of  the  penny .(y)  *In  debt  upon  a  judgment,  *  £  «*£ 
or  other  matter  of  record,  unless  when  it  is  stated  as  induce- 
ment, it  is  necessary  after  shewing  the  matter  of  record, 
to  refer  to  it  by  the  firout  fiatet  per  recordum.(k)    But  the 


(e)  t  WiU.318.  (/*)    Id.  ibkl.     Carth.  86.    3  East, 

(/)  t  Wils.  316.      1  Saund.  02.  n.  3*52. 

3.     Post,   toI.  2.    1*1,    182.      Com.  (•)  Ante,  306. 

Dig.  Pleader,  2.  W.  IS.       Carth.  85,  (./)  2  Stra.  1171.      3  East,  157.     I 

S6.    Ttaomp.  Rnt.  IIS.    S  T.  R.  127.  Esp.  Rep.  355. 

(g)   Com.  Dig.  Pleader,  2.  W.  12.  (*)  Gilti.  Debt,  418.    Wifles,  127. 

sut  ace  the  usual  form,  post,  vol  3.  in  which  Salk.  565.  referred  to  in 

181.  Com.  Dig.  Pleader,  3.  W.  12.  it  cor. 

•  reeled 
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* 
n.  Its.  porta,  omission  will  be  aided  unless  the  defendant  demur  specially. (0 

Fourthly  the  jt  j9  imi9i  ^Jso  to  allege  that  the  judgment  still  remains  in  full 

tiaUSO    Ot     Oft-  ^ 

tion.  force  and  effect,  and  that  the  plaintiff  has  not  obtained  execu- 

tion or  aatisfaction  thereof,  but  this  allegation   is   unneces- 
sary .(m) 

.  In  debt  on  a  ttat ute  at  the  suit  of  a  party  grieved,  or  by  an 
informer,  where  the  whole  of  the  penalty  is  given  to  him,  the 
commencement  is  the  same  as  in  debt  on  a  contract ;  but  where 
a  part  of  the  penalty  is  given  to  the  informer,  and  the  king,  or 
the  poor  of  the  parish,  Sec.  the  commencement  and  other  parts 
of  the  declaration  usually  state  that  the  plaintiff  sues  gui  lam, 
L  &c.  though  this  is  not  necessary,  unless  there  has'  been  a  con- 

■f  tempt  of  the  king.(n)     in  a  declaration  on  a  public  statute,  it 

is  not  necessary  or  advisable  to  state  the  title  or  year  of  the 
reign  when  the  statute  was  passed,  or  to  recite  any  part  of  the 
act ;  and  if  it  be  unnecessarily  stated  any  material  variance 
will  be  fatal,  particularly  if  the  declaration  conclude  against  the 
form  of  the  statute  aforet>aid.[o)  It  is  material  however  in  all 
♦  357  cases  that  the  "offence  or  act  charged  to  have  been  committed 
or  omitted  by  the  defendant,  appear  to  have  been  within  the 
provision  of  the  statute,  and  all  circumstances  necessary  to  sup* 
port  the  action  must  be  alleged,  and  tbe  conclusion  with  contrm 
formam  ttatuti  will  not  aid  the  omission. (/?)  If,  however,  this 
be  stated  in  effect,  it  will  suffice  ;  and  therefore  a  declaration 
for  feloniously  setting  fire  to  two  stacks  of  oats  is  sufficient, 
though  tbe  words  of  the  act  are  unlawfully  and  maliciously .(7) 
Where  a  person  is  exempt  from  a  penalty  under  certain  cir- 
cumstances by  a  proviso  in  a  statute,  and  not  in  the  body  of  it, 
~  the  plaintiff  need  not  state  that  the  defendant  is  not  within  the 
exemptions)  for  that. is  merely  matter  of  defence  to  be  shewn 


(/)  4  Ann.  c.  16.  s.  1.  (0)  Ante,  218.    Com.  Dig.  Action 

(m)  1  Saund.  330.  n.  4.    Sec]  tide  on  Statute,  H.  I.    2  Saund.  374.  n.  I 

Com.  Dig.  Pleader,  2.  W.  12.  6  T.  R.  776.    2  East,  341. 

(i»)  Com.  Dig.  Action  on  Statute,  (p)  1  Sail  ml.  135.  n.  3.  1  Salk.  214 

E.  1.    7T.  R.  152.    1  Saund.  136.  n.  Com.  Dig.    Action,    Statute,   A.  J. 

1.      2  Saund.    374.   n.    1.      At    to  Pleader,  C.  76. 

pleadings  in  general  on  statute*,  see  (?)  3  Wito.  318.  2  Bl.  Rep.  Mfc 

Com.  Dig.  Pleader,  C.  76.    Bae.  Abr.  5  Easfe  244. 

tit  Statute.      1  Saund.  135.  11.  3.     2 

Saund.  377.  b.  n.  12.  , 


t 
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hf  the  defendant ;  but  where  the  exception  is  contained  in  the  JX  R*  P****- 
enacting  clause,  it  must  be  negatived  tft  the  declaration  ;(r)  but  f^^Sf  ^ 
in  a  declaration  on  the  game  laws,  it  is  not  necessary  tonega-  tkm. 
live  the  particular  qualifications,  though  it  is  otherwise  in  an- 
information.^)     When  an  act  of  parliament  which  tes  been  re- 
cently passed*  enacts  that  if  a  party  commit  an  offence  after  a  ^ 
named  day,  he  shall  be  liable  to  a  penalty,  k  is  usual  to  aver 
that  the  offence*  was  committed  after  that  day ;  but  when  the 
act  has  been  long  passed,  such  averment  is  not  necessary.^)* 
It  is  usual  also  when  the  particular  statute  limits  the  time              « 
within  which  the  action  should  be  brought,  to  aver  that  the  of- 
fence, was  *committed  within  such  time  ;  but  this  also*  does  not        *  358 
seem  material.(u) 

Where  the  act  or  omission  was  not  an-  offence  at  common 
law,  it  is  necessary  in  all  cases  to  conclude  against  the  form  of 
the  statute  or  statutes,(i>)  or  to  shew  at  least  that  the  declara- 
tion is  founded  on  the  statute,  by  introducing  the  words  de  fita- 
cito  transgrcstdme*  et  contemfitus  contra  formam  $tatuti.(v})  And' 
the  words  "  whereby  and  according  to  the  form  of  the  statute," 
will  not  suffice  when  the  action  is  founded  on  two  statutes.(x) 
In  the  latter  case,  the  conclusion  should  be  against  the  form  of 
the  staiutes.(y)  Where,  however,. a  statute  refers  to  a  former 
apt,  and  adopts  and  continues  the  provisions  of  it,  the  declara- 
tion should  conclude  only  against  the  form  of  the  statute  ;U) 
so  '  where  an  offence  is  prohibited  by  several  statutes,  if  only 
one  is  the  foundation  of  the  action,  and  die  others  are  explana* 
tory  or  restrictive,  it  is  proper  to  conclude  aguinst  the  form  of  v 

the  statute  in  the  single  number.^)  The  omission  of  the' 
words  "  against  the  form  of  the  statute/'  or  "  statutes,"  when 
proper  to  be  inserted,  is  fatal  even  after  verdict.(6)  In  gene-' 
ral,  however,  there  is  no  difference  as  to  the  doctrine  of 
amending,  at  common  law,  between  penal  and  other  actions  ;(<*) 


. (r)  t  T.  R.  144,  145.      1.  Ler.  26,.  (*)  Id.  mid.    Lutw.  21&  -  4  Hawk, 

Com.  Dig.  Action  Statute.  71.    Com.  Dig.  Action  Statute,  H. 

(«)  Id.  ibid.     1  East,  639.  (z)  1  Lutw.  212.     1  Saund.  LS5.  u. 

(t)  1  Saund.  309.  n.  5.  3.    2  Saund.  377.  n.  12.    7  East,  51G. 

(«)  2  East,  340.  362.  («)  Yelv.  116.    8  Saund.  377.  n.  12. 

(<d)  2  East,  339.      1  Saund.  134.  n.  (J>)  2  East,  3S3.     Willcs,  599. 

&    6  East,  140.    7  East,  516.  (c)  1  Saund.  250.  d.     1  Stra.  137. 

(v)  2  East,  341.  S  Stra.  1227.    1  Wife.  25*.  1  Burr- 

(*)  9  East,  34a  402. 
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21  la  part*.  wA  ()|e  sUMUft  4  G*q.  II.  c.  26.  extends  the  pfotistatft  *of  the 
wum  l>of  **£  statute  qf  y>e/«Z«  to.  penal  actions  ;{c)  and  it  had  before  been 
tion*  determined,  that  the  32  Hen.  VIII.  c.  30.  extended  to  penat 

actions^/)  It  is  usual,  in  addition  to  the  statement  contra  for* 
mam  statute  and  of  the  consequent. forfeiture  of  the  penalty,  to 
allege  that  "  by  means  of  the  premises,  and  by  force  of  the 
u  statute  in  such  case  made  and  provided,  an  action  hath  ac- 
"  crued  to  the  said  plaintiff  to  demand  and  liuve  the  said  penalty 
a  of  ■■.!■.  .  >,£"  &c.  but  this  appears  unnecessary  ;  and  even  asj 
suming  it  to  be  requisite,  yet  a  count  for  a  penalty  on  the  sta- 
tute 5  Ann.  stating  that  a  defendant  kept  a  snane  to  kill  game, 
«  against  tlte  form  of  the  statute  in  such  ease  made  and  pro* 
"  vided,  and  by  reason  whereof,  and  by  force  of  the  statute  in 
"  such  case  made  wad  provided,  an  action  has  accrued)"  See.  is 
sufficient*  for  the  first  mentioned  statute  scfers  to  the  6tbAm* 
c.  14*  creating  the  offence  and  giving  the  penalty  ;  and  the  last 
mentioned  statute  refers  to  the  2d  Geo.  III.  c.  19.  by  which  the 
Whole  penalty  is  given  to  the  comqnon  informer,  the  half  only 
of  which  had  been  given  to  him  by  an  intervening  statute  ( g) 
As  the  action  of  debt  is  merely  for  a  money  demand,  the 
breach  or  cause  of  action  complained  of,  must  necessarily  pro- 
ceed only  for  the  non-payment  of  the  money  previously  alleged 
to  be  payable  ;  and  such  breach  is  nearly  similar,  whether  the 
action  be  in  debt  or  simple  contract,  specialty,  record,  or  sta- 
tute, and  is  usually  as  follows—"  Yet  the  said  defendant,  si* 
"  though  often  requested  so  to  do,  hath  not  as  yet  paid  the 

*   o£A  "  said  sum  c-C— i\h)  above  demanded,  *  or  any  part  thereof, 

"  to  the  plaintiff,  (or  if  qui  tam,  kc.  to  our  said  lord  the  king, 
"  and  to  the  said  ■■  . ,  who  sues  as  aforesaid,)  but  has  hither- 
'*  to  wholly  neglected  and  refused  so  to  do.  To  the  damage 
"  of  the  plaintiff  of  .  ■  »/.  and  therefore  he  brings  his  suit," 
&c.  Jhe  damages  in  debt  are  in  general  merely  nominal,  and 
pat  as  in  astumfitit  the  principal  object  of  the  suit)  and  there- 


(<?)  Willca,  COO.  (h)  This  is  to  be  the  wim  named  in 

(/)  3  Lev.  375.     1   Stra.  136.    2    the   commencement  of  the  declaro- 

Stra.  1&27.    Doug.  115.  tion,   beiug  the  aggregate  of  all  the 

(g)  7  East,  516.  gums  stated  to  be  due  in  the  different 

counts. 


i 


Of  IHB  fcECLARAWOfr 


m 


Sw  a  sfesjt  jsyin,  a*  ,10/.  is  >u*uaiJy  »*erted,(*)  and  in  abaction  //  ft,  parts. 
by  a  common  informer*  as. he  is  not  entitled  to  damages,  no  Fourthly,  the 

w  CBU3C    of    so- 

damages  abouid  be  inserted^/)  *  tfon. 


> 
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As  the  action  of  covenant  can  in  general  only  be  supported  In  Covenant 
on  a  deedj(*)  these  k  -less  variety  in  the  declarations  in  this 
action  than  in  that  of  debt,  and  therefore  but  few  observations 
■will  here  be  necessary,  as  most  of  the  rules  to  be  observed  in 
{ra-miag  a  declaration  in  awumfitit  or  debt,  equally  govern  in 
fanning  die  declaration  in  this  aetion.(6)  The  commencement 
of  \M  declaration intbe  King's  Bench,  by  bill,  varies  only  from- 
the  form  in  amumfmt  and  debt  ki  the  description  of  the  plea  or  9  ^ 

form  of  action,  which  is  •'<  of  a  plea  of  -breach  of  covenant ;'* 
but  in  the  King's  Bench  by  original,  and  in  the  Common 
Pleas,  it  states  that  u  the  defendant  was  summoned  to  answer 
"  the  plaintiff  of  a  plea,  that  he  keep  the  covenant  made  by  him 
a  with  the  plaintiff,  according  to  the  force,  form,  and  *effect  of 
"  a  certain  indenture  made  between  them,  &c.  and  thereupon 
u  the  said  plaintiff,  by  E  F,  his  attorney,  complains,  for  that 
*  whereas,"  &c  and  this  form  varies  when  the  action  is  by  or 
against  the  assignee  of  the  reversion,  or  an  heir,  &c.(r)  We 
fiave  already  seen  that  an  inducement  is  not  in  general  necessary 
in  this  action,  unless  by  or  against  a  person  claiming  or  being 
sued  in  a  derivative  character,  as  at  the  suit  of  the  heir  at  law, 
or  of  the  assignee  of  the  lessor  ;(</)'  nor  is  a  consideration  ne- 
cessary to  be  stated,  unless  it  constitute  a  condition  precedent, 
or  unless  a  conveyance  operating  under  the  statute  of  uses  be 
pleaded. (c)  We  have  seen  that  after  stating  the  time  and 
place  of  making  the  deed  and  the  parties  thereto,  a  firofert  of 
the  deed  or  an  excuse  for  the  omission  is  usually  necessary ;(/) 
and  in  setting  out  the  defendant's  contract^  no  unnecessary 


(t)  Ante,  100. 

Q)4JBurr.  20-21.2490. 
'     (a)  Ante,  109  to  117. 

(b)  As  to  the  nction  of  covenant 
In  general,  see  ante,  109  to  1 17. 

Vot."  I.  l&V 


(c)  Post,  vol.  2. 191. 

(d)  Ante,  346,  347. 
\e)  Ante^  351. 
(/)  Ante,  350- 


»  *r 


>J.     I 
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II.  in  parts,  matter  should  be  stated,  a  rvfo  which  parliciilarty  prevails,  and 
Fourthly,  the  should  be  observed  in  practice,'  in  declaring  upon  a  lease  or  a 

cause    of  ac-  . 

tion.  mortgage  deed.(#)     in  declaring  on  a  lease,  it  is  usual  to  refer 

thereto,  and  to  state  the  lessee's  entry  and  the  plaintiff's  gene- 
ral performance,  but  these  are  unnecessary  :(/*)  the  mode  of 
stating  a  derivative  title  or  liabiiiiy,(*)  and  of  averring  per- 
formance by  the 'plaintiff  of  a  condition  precedent,  and  the  de- 
fendant'* notice  thereof,  and  .His.  breath  of  covenant  have  al- 
ready been  considered.^')  It  is  usual  afier  stating  the  breaches 
of  covenant,  to  conclude  by  alleging— -u  And  so  the  said  plain- 

*   362        "  tiff  m   &ct  *ahh,  that  the    *s*id  defendant,  although  ottea 
"  requested  so  to  <lo,  hath  not  kept  his  said  covenant,  but  hath 
"'  broken  the  same,"  &c.  but  this  is.  mere  form  and  is  super- 
^  *  fluous  repetition  ;(k)  damages,  being  the  principal  object  in  this 

*    -..     i<.        action,  should  be  laid  sufficiently  large  to  cover  the  real  de- 
mand. 


-In  Actum  in  Actions  in  form,  ex  delicto,  are  case,  trover,  detinue,  re- 
hcio.  eX  6"  pl^vin,  trespass,  and  ejectment ;  the  applicability  of  widen  re* 
medies  has  already  been  considered. (a)  The  particular  mode 
of  framing  declaration  in  these  actions  is  stated  in  the  prece- 
dents and  notes  in  the  second  volume ;  but  there  are  some 
general  rules  which  it  will  be  tpi'jper  here  to  consider,  and 
which  relate  principally  to  the  statement ;  1st.  Of  the  matter 
or  thing  affected;  2diy.  Of  the  plaintiff's  right  thereto  ;  3dly. 
Of  the  injury  §  and,  4thly.  Of  the  damages, 
1st.    State-  The  Jirofierty  or  thing  affected  should  be  described  with  cer- 

went  of  the     tain  tyv  and  in  such  terms  as  are  commonly  used  in  the  law: 
twitter  or 

thing  affect-  thus  a  way  ought  not  to  be  described  as  a  passage  :(b)  and  as 
-the  term  "tenement"  includes  incorporeal  as  well  as  corpo- 
real hereditaments,  it  ought  not  to  be  adopted  in  stating  the 
premises  in  ejectment  or  trespass,  which  in  general  lies  only 


(^)Post,  vol.  2. 192,  n.  J.  176,  p.  f.        (*)  tSaund.  235.  a.  n.  7.    Fort, 

(A)  Post,  vol.  2.  .193.        [  vol.  2.  194. 
(0  Ante,  352,  353.     "  (ci).  Ante,  122  to  193. 

01  Ante,  325,  kc.    See  the  form*,        (6)  Velv.  lis. 
pout,  vol.  2.  194. 197.  ' 
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for  corporeal  hereditaments  (r)  The  term  4<  close"  is  pro-  11  -ft*  £<"•/«. 
per,  though,  thet  land  be  not  inokfeed,  as  it  imports  in  law  tbe  JjJJJ^Jf  ^ 
interest  in,.4the  fioii.(rf)  \  In  actions- for  taking  away  *or  injuring  tion. 
personal  property,  the  goods -or  cattle  ought  to  be  described 
with  certainty,  i  stating  the  number  and  value  ;  but  less  certainty 
is  required  in  trover  than  in  detinue,  because  in  the  former 
actioq,  damages  only  are  recovered,  but  in  the  latter*  the  goods 
themselves :  and  indeed*  it  wets  the  observation  of  Lord  Hard- 
ivirk<*y  that  as  the  plaintiff  may,  in  an  action  for  a  tort,  recover 
if  he:  prove  any  part' of  bia  case,  the  doctrine  as  to  certainty  in 
the  enumeration  of  the  property «  appears  to  be  of  little  utility .(e) 
In.  ttover  and  other  actions,  *  where  the  plaintiff  is  entitled  to  re- 
cover, though  he  do  not  prove  the  whole  of  his  allegation,  it  is 
usual  to  state  a  conversion,  &c,,of  a  larger  quantity  of  goods  than 
was- perhaps  really  convened,  so  as  to  afford  greater  latitude  in 
evldpttce,* avoiding  however  any  unnecessary  description  orrepe- 
jUtioja  i(j/}  but  in  other  cases,  and  particularly  in  prescriptions, 
it;  is  advisable  not  to  state  'a  rigfyt  to  more  than  is  sufficient  to 
sustain  the  action  :  thus  in  a  declaration  for  disturbance  of  lolls, 
where  the,  plaintiff's  market  was  erected  by  churter,  it  is  the 
safest  way  not  to  state  idl  the  words  used  in  the  charter^  respect- 
ing tolls,  stallage,  &c.  but  only;  those  which  are  the  subject 
matter  of  contest  \(g)  and  in  claiming  a  right. of  common,  or 
.a  way,  &c.  a  more  extensive  right  should  not  be  stated  than  is 
essential  to  the  support  of  the  action ;(//)  and  though  in  an  ac- 
tion of  trespass  quart:  claunum  /regit  y  it  is  frequently  *adviso-  #  354 
ble  to  state  the  name  of  the  close  or  its  abuttals,  in  order  to 
avoid  the  necessity  for  a  new;  assignment  in  case  the  defendant 
should  plead  Hberum  tenementum  ;  yet  if  there  be  any  doubt  as 
to-  the  description)  such  particularity,  should  be  avoided.(*) 


(c)  Post,  vol.  '2.  394.  n.  e.    1  East,  (/)    2  Saund.  74.  b.     Kep.  temp. 

441.     8  East,  357.     4  Mod.  418.  423.  Hard  vi\  121.  Barnes,  335.       2  H.  Bl. 

SStra.  S91.                              f              "  Mil    2Saond.  379.  n.  13.      ;    ' 

(J)  Do*,  fc  8t*d.  00.     7  Bust,-  207.  (5)  2Saund.  172.  n.  1;      • 

Vin.  Abr.  tit.  Fences.                *  (A)    2  H.  HI.  234.     Vin.  Abr.  Pre- 

.     (e)  Rep.  temp.    Hardw.    121.     2  icription,  W.     1  Esp.  Rep.  437. 

Saund.  74.  b.      Gilb.  L.  &  E.  229.  (f)   Bull.  N.  P.  89.       Post,  vol.  2. 

Post,  vol.  2.  365.  and  see  Run.  Eject-  SS7mot©  a. 
merit,  125.    Gilb.  Replevin,  159. 
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//.  As  part*.  In  regard  to  the  piainttfs  right  or  intereet  in  tlie  matter  o# 
mum^o?  »£  thh)g  afltect**,  it  may  be  independent  of  any  particular  «*>&g*> 
tion.  tion  on  the  defendant ;  or  it  may  be  an  interest  in  the  perform* 

wiy.    State-  aDce  Dy  ^  defendant  of  some  particular  duty,  ftwmded  ekhe* 

ment    of   the  .  ..,.-*  . 

plaintiff's  on  contract  between  the  parties,  or  on  the  obligatta*  of  to/*, 
?£%t.  °r  '*"  arising  out  of  the  defendant**  particular  stawtfcm.  Whenetb* 
law  gives  a  general  right,  as  for  all  persona  to  fish  in  a  public 
navigable  river,  it  is  improper  to  state  such  public  right  or  te 
prescribe,  and  it  will  suffice  to  shew  (hat  such  si  particular 
place  was  a  public  navigable  river,  and  that  the'  defendant  pre- 
vented the  plaintiff  from  fishing,  &c.(/)  And  whenever  the 
right  of  the  plaintiff  is  implied  by  fat»,  as  the  absolute  rights 
of  persons,  it  is  unnecessary  to  itfcte  the  same  ;  as  in  actions 
for  assault  and  battery,  ktee  imprisonment,  word,  or  libel*, 
when  actionable  in  themselves,  arid  maHfciotis  prosecutions,  in 
which  it  is  sufficient  to  allege  the  injury,  without  any  induce- 
ment of  the  right  of  personal  security,  &c.  though  it  is  usual 
in  actions  for  slander  to  begin  the  declaration  with  a  statement 
of  the  plaintiff's  good  cbaracter.(A-)  But  where  the  law  does 
not  imply  the  right  to  the  matter  or  thing  affected*  it  must  be 
*  365  stated  either  generally  or  specially. (I)  *Thus  in  a  declaration 
for  slander,  affecting  a  person  in  the  way  of  his  trade,  the  par* 
ticular  trade  must  be  shewn  by  Way  of  inducement^)  And 
in  an  action  for  an  injury  to  the  relative  rights  of  persona,  the 
relation  of  husband,(n)  or  master,(o)  in  respect  of  which  the 
plaintiff  was  injured,  must  be  stated  :  so  in  actions  for  taking 
away,  detaining  or  injuring  personal  property,  it  must  be  sfcewn 
that  the  goods,  fcc.  were  the  plaintiff's,  either  by  the  words 
**  of  the  plaintiff,"  or  that  "  he  was  possessed  of  the  goods  "  &c. 
or  the  omission  will  be  fatal  even  after  verdict,  the  objection 
being  the  want  of  title,  and  not  a  title  defectively  stated  ;(/*) 


O")  Wffle*  268.      Vin.  Aim  Pr*.  (o)  Post,  to!.  2.  287,  26*. 

Bcription,  U.     Ld.  Ray  in.  1091.  '   (P)  See  the  precedents,  pott,  vol. 

(*)  Post,  vol.  2.  255.  n.o."  2.  270  to  331.  377  to  382.    2  Saund. 

(0  Com.  Dig.  Pleader,  C.  34.  379.  n,  15.    I  Ld.   Raym.  2.19.    Rep. 

(m)  1  Saund.  242.  a.  n.  3.  2  Saund.  temp.  Hard  v.  118.     2  Stnu  1023.    2 

$07.  n.  1.    2B.  &P.  2S4.    Post,  vol  L«tw.   1509.    Cora.  Dig.  Pleader,  3. 

2.256.n.8.  M.9.    Cro.  Jnc.  46.    gSaJk.  640.    2 

(ti)  Post,  voL  2.  265,  266.  W-  Raym.  890. 
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and  wbere  the  plaintiff's  interest  in  personal  property  is  re-  //  As  fart*. 

versioriary,  his  right  must  be  described  accordingly  ;(?)  but  if  Fourthly,  th« 
* T  ^>  °  *    x  '  easse-   of  ae-» 

fee  defendant  by  bis  pie*  admit  the  plaintiff's  property  the  tiori. 
defect!  wiH  be  aided  (r) 

In  actions  of  trespass  to  houses,  fond,  fcc.  the  possession  of 
the  plaintiff  ought  to  be  stated)  or  some  words  equivalent,^) 
as  the  Words  w  of  the  plaintiff,*'  which  as  possession  is  pri- 
ma fktie  sufficient  against  a  wrong  doer,  will  suffice.^)  In 
•titer  personal  actions  for  injuries  to  real  property,  corporeal 
or  incorporeal,  it  was  formerly  usual  to  state  the  plaintiff's 
title  specially,  as  that  he  was  seised  in  Ms  demesne  as  offee^ 
of  *  a  house,  mill)  fee*  and  was  entitled  by  prescription,  or 
♦grant,  Sec.  to  the  right  of  common,  way,  water-course,  or  *  335, 
other  right  affected ;{*)  but  it  is  now  fully  settled,  that  in  a 
personal  action  against  a  wrong  doer,  for  the  recovery  of  da* 
mages,  and  not  the  land  itself,  it  is  sufficient  to  state  in  the 
declaration,  that  the  plaintiff  was  possessed  of  a  house  or 
land,  &e.  and  that  by  reason  of  such  possession,  he  was  entitled 
to  the  common  of  pasture,  way,  or  other  right,  in  the  exercise 
of  which  he  has  been  disturbed. (u)  And  though  a  distinction 
has  been  taken  between  a  declaration  against  a  wrong  doer,  and 
against  the  owner  of  the  soil  ;(v)  and  it  was  thought,  that  in 
the  latter  case  the  plaintiff's  title  by  grant,  &c.  must  be  spe- 
cially stated*  because  it  might  be  qualified  by  some  condition 
precedent,  the  performance'  of  which  ought  to  be  shewn  ;(w) 
yet  it  appears  sufficient  in  both  cases  to  declare  generally  on 
the  plaintiff's  possession,  though  in  a  plea  it  is  necessary  to  state 
the  seisin  in  fee,  and  prescriptive  right  or  grant. (x)  If,  how- 
ever, the  right  of  common,  way,  or  water-course,  &c.  be  not  ap* 


(y)  Post,  vol.  2.  330.  See  precedents,  post,  vol.  2.  331  to 

(r)  t  Sid.  184.  363.     10  Co.  59.  b. 

(#)  Com.  Dig.  Pleader,  3.  M.  9.  (v)   See  4  Mod.  421.    1  Stra.  5. 

(0  2  Basltr.  28S.     1   East,    244.  Willes,  619.    1  Burr.  440.    4  T.  R. 

Com.  Dig.  Pleader,  3,  M.  9.  718.    Tidd's  Prac.  4  edit  386.    1  T. 

(0  See  the  eases  in   Com.    Dig.  R.  431. 

Pleader,  C.  34  to  C.  38.  2  Sannd.  113.  (w)  \  Burr.  443,  444. 

a.  o.  1.    And  precedents  referred  to  (x)  3  T.  R.  766.     2  Snflnd.  113.  a. 

1  Saund.  346.  n.  2.  n.  1.  and  cases  there  collected,  and 

(«)  Com.  Dig.  Pleader,  C.  39.  And  see  die  precedents,  Lutw.  119,  I  CO. 

tit.  Action,  Case  Disturbance,  B.    2  1  Barnard.  K.  B.  4.12.    6  East,  438.  n. 

Saund.  113.  a.  n.  1.    2  Saund.  172.  a.  a.  a.    1  Roll.  Rep.  394.  1  Show.  18,  19. 

1.   ST.  R.  766.   Willes,  508.  654.    1  3  Lev.  266.    4  T.  R.  719. 
Saund.  346.  n.  2.   S  East,  438.  n.  a. 


-    i 


366  OF  THE  DECLARATION. 

Ml.  fa  pam.  purtenant  to  the  house*  land,  &c.  and  the   plaintiff  be  end* 

2ulrt,lot?  l,e  '^  *neret0  by  agreement  or  license,  the  allegation,  "  by  rea* 

lion.  «  son  of  the.  possession,"  &c.  would  be  improper.(y)     •And 

°®  •  where  a  reversioner  sues  for  an  injury  to  houses*  land,  fcc.  in 
possession  of  his  tenant>  his  interest  must  be  described  accord- 
ingly, though  it  is  sufficient  to  allege  generally  that  the  lands 
were  in  possession  of  the  third  person,  as  tenant  to  the  plain* 

•«  tiff,  without  stating  a  seisin  in  fee,  8cc.(?)    In  an  action  on  the 

case  for  obstructing  ancient  tights,  the  declaration  usually  states 
that  the  plaintiff,  at  the  time  of  committing  the  grievances 
complained  of,  was  lawfully  possessed  of  a  messuage,  situate 
&c.  wherein  there  of  right  were  and. ought  to  be  certain  win- 
dows, through  which  the  light  and  air  ought  to  have  entered 
the  messuage,  and  then  states  the  injury ;  and  this  is  sufficient 
without  alleging  that  the  windows  were  ancient.(o)  bo  if  the 
declaration  be  for  diverting  a  vmter-course  from  the  plaintiff's 
mill,  his  possession  of  the  mill  should  be  concisely  staled,  and 
that  by  reason  thereof^  be  ought  to  have  had  the  use  and  benefit 
of  the  water-course  ;  without  stating  that  it  was  an  ancient  mill, 
or  disclosing  the  grounds  upon  which  the  right  to  the  water  is 
claimed.(6)  And  in  an  action  for  a  disturbance  of  a  right  of 
common,(c)  or  w<zy,(rf)  or  of  a  seat  in  a  flev>,(e)  the  declaration 
states  the  possession  of  a  house,  or  land,  Sec.  and  that  by  reason 
thereof  the  plaintiff  was  entitled  to  the  right,  in  the  exercise 
of  which  he  has  been  disturbed.     The  same  mode  of  decla- 

*  368  ™*»  *s  8Un^c^cnt  m  actions  for  'disturbance  or  subtraction  of 
tolls^f)  ferries,(g)  and  office&.(h)  And  where  a  corporation 
brings  an  action  for  any  due,  it  is  sufficient  to  state  in  a  decl*- 
ration,  though  it  is  otherwise  in  a  plea,  that  it  is  an  ancient  bo- 
rough, and  that  the  burgesses  thereof  are,  and  for  divers  years 


(y)  4  East,  107.    6  East,  438.  Post,  (<•)  Post,  vol  2.  362. 

vol.  2.  354.  n.  o.  (/)  %  Sauwi.  113.  a.  172.  n.  1.     6 

(x)  Post,  vol.  2.  336.  East,   438.  n.  «.    Willcs,  654.    Owen, 

(a)  Post,  vol.  2.  331, 332.  Cro.  Car.  109.   Cro.  Jac.  43.     Post,  vol.  2.  3fiJ. 

325.    t  Show,  17,  18.  (g)    Willes,   508.     2  Swum).  114. 

(&J  Pobt,  vol.  2.  337.     1  Leon.  247.  172.  n.  1. 

Palm.  2{H).    3  Lev.  133.    4  East,  107.  (A)   10  Co.   59.  b.    Cro.  Eli*.  33SL 

(0  Sec  post,  vol.  2.  35  i  to  358.    4  8  Wcntw.  Ind.  58.  Morg.   Preo,  84$. 

1Uod.il  8.     1  ShuihI.  34A.  n.  2.  347.     4  Mod.  422, 

(</)  Post,  vol.  2.  358,  359. 
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bavc  been,  a  body  politic,  in  the  name  of  the  mayor,  fcc.  witto*  U.  h»  porn, 
out  seiting  out  the  name  of  incorporation,  or  any  title  to  the  Fo,H*hW»  **• 
duty  ;  for  the  declaration  being  founded  upon  their  possession,  tion. 
there  is  no  necessity  to  state  a  title  to  the  thing.(/)    How- 
ever, though  it  is  not  necessary  in  these  actions  for  damages 
to  lay  a  title  in  the  declaration  by  grant  or  prescription,  &c.  yet 
the  tide  or  consideration  must  be  proved  on  the  trial.(y) 

Where  the  plaintiff's  right  consists  in  an  obligation  on  the 
defendant  to  observe  some  particular  duty,  the  declaration  must 
state  the  nature  of  such  duty,  which  we  have  seen  may  be  found- 
ed either  on  a  contract  between  the  parties,  or  on  the  obligation 
of  law,  arising  out  of  the  defendant's  particular  character  or  situa* 
tion.  When  the  declaration  is  for  the  breach  of  an  express  or 
implied  contract,  and  proceeds  for  nonfeasance^  the  consideration 
of  the   contract   must   be   stated  either  in  terms   or  in  &ub- 

'  3tance.(£)  But  when  it  is  for  a  misfeasance  of  malfeasance,  no 
consideration  need  be  'stated ;(/)  and  when  it  is  founded  on  the         *  ogg 

"  obligation  of  law,  unconnected  with  any  contract  between  the 
parties,  it  is  sufficient  to  state  very  concisely  the  circumstances 
which  gave  rise  to  the  defendant's  particular  duty  or  liability ; 

*  as   in   actions  against  sheriffs,   carriers,   innkeepers,    8cc.(m) 

'  Where  the  defendant  is  liable  of  common  right,  as  to  repair  a 
wall  for  preventing  damage  to  his  neighbour,  according  to  the 
maxim  sic  utere  tuo  ut  non  alienum  la  das,  it  was  always  con- 
sidered sufficient  to  state  that  the  defendant  was  possessed  of  a 
certain  close,  Sec.  and  that  by  reason  thereof  he  was  bound  to 
repair,  &c.  without  shewing  the  particular  ground  of  the  de- 
fendant's liability  ;(h)  but  where  a  charge  was  imposed  on 
another  against  common  right,  as  owner  of  the  soil  or  terre- 
tenant,  it  was  formerly  thought  that  the  plaintiff  ought  to  dis- 
close the  particular  grounds  on  which  the  defendant's  liability 


(a)  1  Saund.  340.  n.  8.    Oven,  109.  (0  Id.  ibid.      3  East,  62.     6  East, 

Gro.  Jac  43.  1*23.    8  Ventr.  891.     6  S38.    8  Ld.  Rajra.  909.    Poat,  vol.  8. 

East,  438.  875. 

(J)  2  Saund.  c.  114.    4  Mod.  481.  (m)   5  T.  R.   149,  150.    1  Saund. 

484.     1  Saflbd.  346.  n.  8.  318.  c  n.  8. 

(fc)  5T.R.  143.     3   WUa.  348.  («)  6  Mod.  311.     1  Salk.  SSL  360. 

?«•*,  vol  8.  275.  Ld.  Rayra. .  1090.     Post,  vol.  8.  33+. 

ST.  B.766. 
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Jl  H*  part*,  was  founded  ;(o)  as  ip  an  action  for  not  repairing  a  fence,  of 
PourtMy,  the  for  not  keeping  a  bull  or  a  boar,  &c.(/i)  But  it  is  now  settled 
tion.  that  there  is  no  foundation  for  this  distinction  ;  and  in  the  case 

m 

of  Rider  v.  SmitfaM  where  an  action  was  brought  for  the 
defendant's  not  repairing  a  private  road  leading  through  hit 
close,  xt  was  held  sufficient  to  ajjege  that  the  defendant  as  oc* 
cufiier  of  the  close,  ought  to  have  repaired  it,  and  Mr.  Justice 
*  370  Bnltcr  stated  the  distinction  to  be  between  *the  case  where  the 
plaintiff  in  his  declaration  lays  a  charge  on  the  right  of  the  de- 
fendant, and  where  the  defendant  in  his  /ilea  prescribes  in  right 
of  his  own  estate  ;  in  the  former  case  the  plaintiff  is  presu- 
med to  be  ignorant  of  the  defendant's  estate,  and,  therefore, 
need  not  state  it,  but  in  the  latter  the  defendant  knowing  his 
own  estate,  in  right  of  which  he  claims  a  privilege,  must  set 
it  forth.(r) 

In  an  action  on  the  case,  founded  on  an  express  or  implied 
contract)  as  against  an  attorney,  agent,  carrier,  inn- keeper,  or 
other  bailee,  for  negligence,  Sec.  the  declaration  usually  begins 
with  a  statement  of  the  particular  profession,  or  situation  of 
the  defendant,  and  his  consequent  duty  or  liability. (*)  In  an' 
action  for  the  breach  of  a  warranty  the  contract  of  sale  is  sta- 
ted ;(')  and  in  a  declaration  by  a  landlord  against  his  tenant, 
lor  not  cultivating  according  to  good  husbandry,  or  for  not  re- 
pairing, or  for  waste,  Sec.  the  relative  situation  of  tenant  is 
concisely  stated. (u) 

Declarations  for  non-observance  of  the  general  obligation  of 
law  may  be  either  for  the  consequences  of  the  negligent  dri- 
ving of  carriages,  &c.(v)  or  navigating  ships,(w)  or  for  not 
removing  a  nuisance  on  the  defendant's  land,(.r)  or  against  the 
late  rector  or  vicar,  or  his  executor,  or  administrator,  on  the 
custom  of  the  realm  for  dilapidations,^)  or  against  the  occu- 
pier of  land  for  not  repairing  a  fence  or  the  bank  of  a  river, 
■*  371         ^c#(z)  *OT  *°r  no*  repairing  a  way  over  iris  fand,(a)  or  against 


(•)  Ante,  566.  (t<)  Post,  vol.  2. 316,  346. 

(/>)  1  Salk.  335,  336.    4  Mod.  241.  (v)  Post,  vol.  2.  281. 

(a)  6  T.  R.  766.      Lntw.  1 19.     4  (w)  Post,  vol.  2.  283. 

T.  R.  718.  (x)  Post,  rot  &  331.  fee. 

(r)  2  Saund.  113.  n.  1.    172. a.  n.  1.  (y)Post,  vol. 2.  346. 

Ante,  366.  (*)  Post,  vol.  2.  348.  340,»<34l. 

(«)  Pott,  vol.  2.  270,  271.  &e.  (a)  3  T.  R.  766.    Lutv.  119- 

(0  Post,  vol.  2.  276. 
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»  • 

the  proprietor  of  tithes  for  not  taking  them  away .(b)    In  these  //.  In  part*. 

cases  it  is  sufficient  to  state  concisely  the  defendant's  posses-  Fourthly,  the 

'  cause   «t   ae- 

sion  of  the  personal  or  real  property,  and  his  consequent  ob-  tion. 

ligation,  the  non-observance  of  which  is  complained  of.(r) 

Declarations  for  the  breach  of  a  duty  to^vhich  the  defend- 
ant was  subject,  in  respect  of  his  particular  character  or  situa- 
tion, are  against  carriers  or  innkeepers  for  refusing  to  carry 
goods,  or  to  receive  a  guest,  or  for  the  loss  of  goods ;  or 
against  sheriffs  and  other  public  officers  for  escapes  on 
mesne,(</)  or  final  process,(?)  or  for  not  arresting  a  debtor  when 
the  defendant  had  an  opportunity^/ )  for  false  returns,  &c.  to 
mesne  or  final  process,^)  for  not  taking  a  replevin-bond,  or 
for  taking  insufficient  pledges,(/t)  or  for  not  assigning  a  bail* 
bond.(t)  In  these  cases  the  particular  situation  of  the  defend- 
ant from  which  his  duty  arises  sh6uid  be  concisely  stated. 

Hence  it  appears  that  it  is  seldom  necessary  in  a  declaration 
for  a  tort,  to  state  the  plaintiff's  title  or  the  defendant's  liability 
tficcially^j)  and,  therefore,  we  will  postpone  the  consideration  of 
the  manner  in  which  a  right  by  custom^  prescription,  or  grant, 
Sec.  should  be  claimed  till  we  examine  the  'structure  of  pleas,  *  372 
in  which  the  title  is  usually  to  be  stated  with  particularity. 

The  consequences  of  a  variance  in  actions  in  form  ex  con* 
tractUy  have  already  been  considered,  and  we  have  seen  thai 
the  general  rule  is,  that  if  the  whole  of  an  averment  or  alle- 
gation may  be  struck  out  without  destroying  the  plaintiff's 
right  of  action,  it  is  not  necessary  to  prove  it  \  but  that  if  the 
whole  cannot  be  struck  out  without  getting  rid  of  a  part  essen- 
tial to  the  cause  of  action,  then,  though  the  averment  be  more 
particular  than  it  need  have  been,  the  whole  must  be  proved 
t>r   the   plaintiff  cannot  recover. (A:)     Thus  where  in  an  action 

(£)  Post,  vol.  2.  350.  (*•)  Aute,  303  lo  308.    2  East,  452.  * 

(c)  Id.  ibid.  3  B.  &  P.  458  to  464.       1  Su«.  229  to 

(</)  Post,  vol.  2. 299.  232.       2  Saund.  206.  n.  22.  207.  n.  24. 

\e)  Id.  303.  lit  ftn  action  on  the  case  where  a  bond 

(  /*)  Id.  301.  was  stated  to  have  been  made  by  Ld- 

(jr)  Id.  302,  303.  V.  Gave,    and  that    produced     wift 

(A)  Id.  306.  310.  Gage,  tho  Court  held  the  mistake  im- 

(s)  Id.  .311.  material.    1  Wits.   115,  116.    As  to 

(/)   In  quare  impedit,   and  other  the  distinction  between  variance  in 

real  actions,  it  is  otherwise.    Bull.  N.  describing  torts  and  contracts,  see  I 

t>    122.    Com.  Dig.  pi.  3.   I.  5.    Sec  Salfc  11.  in  notes.    9  East,  157. 

the  modes  of  stating  different  titles, 

post,  vol.  2.  199  to  233. 

Vol.  1.  [  34  ] 
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II.  Its  parts,  against  a  tenant  for  bad  husbandly  the  declaration  stated  thai 
Fourthly,  the  tne  defendant  was  tenant  to  the  plaintiff's  father,  and  that  the 

cause    of  ac- 
tion, lands  descended  to  the  plaintiff  in  fee  ;  and  it  was  proved  that 

the  same  were  devised  to  the  plaintiff  in  tail,  the  variance  was 
held  immaterial,  fid  the  court  said  that  the  true  rule  is,  that 
on  the  general  issue  in  an  action  on  the  case,  all  material  aver? 
ments  are  denied. and  put  in  issue,  but  nothing  else;  and  that 
the  estate  of  the  plaintiff  was  not  a  material  averment,  and 
might  have  been  rejected  in  toto  as  surplusage  .(I)  And  if  the 
plaintiff  unnecessarily  make  a  title  to  common  of  pasture  or  a 
way,  89c  it  has  been  decided  that  he  need  not  prove  the  samt 
*  373  titie  as  tnat  stated  in  *his  declaration .(w)  bo  if  the  plaintiff 
prove  a  part  of  his  declaration,  he  will' in  general  be  entitled 
to  recover,  for  there  is  a  material  distinction  between  action* 
upon  contracts  and  on  tortfc  ;  in  an  action  on  a  contract  the 
plaintiff  must  prove  it  as  laid,  but  upon  a  tort,. which  is  often 
aggravated  with  many  particulars,  it  is  not  necessary  to  prove 
the  whole  case,  and  though  the  plaintiff  fail  in  many  oi  the 
particulars,  yet  if  he  prove  so  much  of  it  as  leaves  him  t 
good  cause  of  action  he  shall  recover. (n)  It  is,  however,  ad* 
1  visable  to  avoid  unnecessary  particularity,  as  where  the  plain* 
tiff  in  an  action  for  a  libel,  declared  that  he  had  duly  taken  the 
degree  of  doctor  of  physic,  it  was  held  that  he  must  prove 
that  he  had  legally  become  physician  ;(o)  so  where  in  an  ac* 
tion  for  an  escape,  it  is  unnecessarily  stated  that  the  writ  was 
.  indorsed  for  bail,  by  virtue  of  an  affidavit  of  debt  affiled  of  re- 
cord, such  affidavit  must  be  produced.(  //)  And  where  by  the 
unnecessary  statement  of  a  title  it  appears  that  the  plaintiff 
has  no  cause  of  action,  it  will  be  fatal :  thus  in  an  action  against 
a  disturber,  in  which  mere  possession  is  a  sufficient  title  for 
,  the  plaintiff,  yet  if  he  shew  a  title,  and  it  appear  insufficient, 
the  declaration  is  bad.(y)     However,  where  a  title,  is  unneces- 


(0  2  Bl.  Rep,  340.      2  Bulstr.  288.  (0)  8  T.  R.  308.     And  see  1  E«p. 

1  Sim.  230.  Com.  Dig.  Pleader,  C.  39.  Hep.  437. 

(m)    1  Sannd.  346.  n.2.     Bull.  N.  (/>)   1  B.  k  P.  280. 

P.  76.      4  Mod.  422.  424.      2  Bolstr.  (0)    t  Saund.  346.  a.  n.  2.     Com. 

288.    Com.  Dig,  Pleader,  C.  39.  Dig.   Pleader,    C.  29.      1  Salk.    36S. 

(n)  Gilb.  C.  L.  fc  E.  229.    Rep.  Ld,  Rayra.  1230.    4  T.  R.  717. 

terap.  Hardw.   121.     2  Snund.  74.  b.  Tide  4  Mod.  422.     1  Stra.  23a 
907.  n.  24.      6  East,  434.      1  Salt,  tl. 
in  note*.    Sed  vide  1  E*p.  Rep.  437. 
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jSaiiiy  stated  by  way  oj  inducement  to  the  action*  it  needs,  not  be  u  It*  part*. 
alleged' precisely  ;.  as  in  an  action  on  *the  case  for  a  nuisance,  Fourthly,  the 
'if  tiie  plaintiff  allege  that  he  was  possessed  for  a  term  of  years,  Son?  0t  ** 
it  is  sufficient  without  shewing  the  commencement  of  the  *  374 
term.(r)  - 

.  Injuries  ex  delicto  are  either  committed  with  or  without  3dly.  State- 
Jt?rce*(t)  and  are  immediate  or  consequential;^)  they  may  j^ury.0  tUJ 
also  arise  from,  malfeasance^  misfeasance  y  or  nonfeasance .(y) 
In  declarations  in  trespass,  which  lies  only  for  wrongs  imme- 
diate and  committed  with  force,  the  injury  is  stated  without 
any  inducement  of  the  defendant's  motive,  or  intent,  or  of  the 
circumstances  under  which  the  injury  was  committed,  and  the 
declaration  immediately  after  the  usual  commencement  in  the 
King's  Bench  runs:  "  For  that  the  said  defendant,  on  the 
4i  ■  day  of       ■  .  A.  D.  ,  with  force  and  arms,  &c.  made  an 

•**  assault  on  the  said  plaintiff,  to  wit,  at  ,  in  the  county  of 

"  ■■«,  "and  then  and  there,"  &c,  (describing  the  injury  according 
to  the  fact*,  with  any  sfiecial  damage  that  may  have  accrued*  and 
concluding  00  follows ;)  "  and  other  wrongs,  to  the  said  plaintiff, 
tt  then  and  there  did,  against  thejveace  of  our  said  lord  the  king, 

"and  to  the  damage  of  the  plaintiff  of /.  and  therefore  he 

"  brings  bis  suit,"  &c.(u)  In  the  Common  Pleas  the  declaration 

varies  in  form,  and  usually  recites  the  supposed  writ.(w)    The 

injury  in  trespass  should  be  stated  directly  and  positively,  and 

not  by  way  of  recital,  and  therefore  *a  declaration  "For  that        ^    -„ 

. «  whereas"  or  "  wherefore"  the  defendant  did  the  act  complain- 

ed  of,  is  tad  on  special  demurrer^x)  and  was  formerly  holden 

to  be  so  in  arrest  of  judgment,  but  now  it  may  .be  amended  at 

.any  time  before  or  after  judgment  by  a  right  bill,  the  time  of 

filing  which  the  court  will  not  inquire  into  \{y)  and  in  the  Coro- 

.  mon  Pleas,  when  the  supposed  writ  is  recited}  the  mistake  is 


(r)  Com.  Dig.  Pleader,  C.  43.  (w)  Sefe  the  forms,  post,  vol.  2. 369, 

4  Mod.  422.  424.  S70,  371. 

(«)  Ante,  123.  (x)  2  Salk.  636.  1  Stra.621.  Andr. 

(0  Ante,  125.  282.  Cora.  Dig.  Header,  C.  86.  Pott, 

(v)  Ante,  134.  yoI.  2.  307.  n.  r. 

(u)  See  the  forms  and  notes,  port,  .  .  (y)  2Stra.  1151.  |16f. 
vol.  2.  367,  3fi8.  371. 
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XI.  it*  parts,  aided,  and  will  not  be  a  ground  even  of  special  demurrer^2) 
F^^'Iv' the  In  the  statement  of  these  injuries,  the  words  M  with  fofr*  sad 

cause   of   ac-  J 

uon.  " arms,"  or  vi  et  arnds,  should  be  adopted^a)  though  the  oejy 

mode  of  taking  advantage  of  the  omission  is  a  special  demur- 
rer ;(6)  and  in  the^  Common  Pleas,  when  the  words  appear  m 
the  recital  of  the  supposed  writ*  and  not  in  the  count  partf.it  is 
sufficient  5(c)  and  in  one  case  Lord  Holt  said  that  these  words 
might  be  omitted  \(d)  and  there  is  an  express  legislative  pss* 
vision  to  this  effect  in  regard  to  indictments.^)  The  conclu- 
sion of  the  declaration  in  trespass  or  ejectment,  for  these  forci- 
ble injuries  should  also  be  <4  contra  fiaeem  regis* '  though  they 
are  mere  words  of  form  and  not  traversable ;(/)  the  omission 
of  that  allegation  will,  however,  be  aided,  if  not  specially  de- 
*  376  murred  *to  ;(/)  and  in  the  Common  Pleas,  if  the  word*  appear 
in  the  recital  of  the  supposed  writ,  that  will  suffice.^) 

In  actions  on  the  case,  when  the  act  or  nonfeasance  complain- 
ed of  was  not  prima  facie  actionable,  it  is  in  general  necessary 
to  state  not  only  the  injury  complained  of,  but  also  the  circum- 
stances under  which  it  was  committed;  as,  that  the  defendant 
%veli  knowing1  the  mischievous  propensity  of  his  dog,  or  having 
been  requested  to  remove  a  nuisanA  erected  by  another,  maU j 
ciously  or  fraudulently  contriving  and  intending,  &c  (stating  a 
bad  intent,  corresponding  with  the  wrongful  act  cos^phdned  of,) 
committed  or  permitted  the  act  complained  of. 

In  some  actions  the  scienter  being  material,  must  be  alleged 
and  proved  j  as  in  a  declaration  for  keeping  a  dog  used  to  bite 
mankind  or  sheep,  Scc.(A)  or  for  enticing  away  a  servant  or  ap- 


(r)  t  Wlls.  99.  2  Wils.  203.  Andr.  Though  there  is  no  longer  any  jndg- 

1282.    Barnes,  452.    Com.  Dig.  Plead-  meat  far  tlie  foe,  (see  1  Sulk.  54.    a 

er,C.  86.  Bl.  Com.  118,   119.  598,  399.     2  Sel- 

(«)  Com.  Dig.  Pleader,  3.  M.  7.    1  win's  Prac.  641.    2  Ld.  Raym.  9S5. 

Saund.  81,  82.  n.  1.  140.  n.  4.  Vin.  Ahr.  Trespass,  Q.  a.  5.)  yet  Ld. 

(A)  4k  5  Ann.  e.  16.  a.  1.  *  Holt,  in  2  Ld.  Raym.  985.  said,  the 

(c)  Com.  Dig,  Pleader,  3.  M.  7.  •  words  must  not  be  omitted ;  see  also 

(</)  Ld.  Raym.  985.      Vin.  Abr.  the  above  cases  ;  and  yet  in  some  case* 

Trespass,  Q.  a.  5.  cesaante  raiione  cessat  et  ip*a  for,  as 

0)  37  Hen.  VIII.  e.  8.  Crown  Cir.  in  the  case  of  Pledges.    S  T.  R.  157. 

Comp.  123.     4  Hawk.  P.  C.   55,  5G.  2  H.  Bl.  161. 

*  (/)  Cowp.  174.    2  Bl.  Rep.  1058..  .     (/)  4  k  5  Ann.  c.  16. 

8  Salt  640,  641.    Com.  l*ig.  Pleader,  (<)  Com.  Dig.  Pleader,  3.  M.  8. 

3.  M.  ,8.    Vin.  Abr.  tit.  Contra  Pa-  (A)  Post,  vol.  2.  2.59.  n.  h.  and  ca- 

cero,   and   tit   Trespass,    Q.   a.   5.  bc*  tficre  referred  to. 
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« 

premice^t)  or  for  falsely  representing  a  third  person  fit  to  be  H.  h*  ports. 
trusted,  though  in  the  latter  case  the  word  "  fraudulently"  might  SS^Sf  *  ** 
'  be  sufficient^*)  *  Bat  in  an  action  for  debauching  a  wife jorser-  tion- 
▼ant,  it  is  not  necessary  to  allege  or  prove  that  the  defendant 
knew  that  the  female  was  the  wife  or  servant  of  the  plaintiff^/) 
And  in  an  action  upon  an  express  warranty,  the  scienter  need 
not  be  alleged,  not*  if  stated  need  it  be  *proved.(tfi)  In  a  decla-         $.  377 
ration  against  the  mere  continner  of  a  nuisance,  it  is  advisable 
to  state  that  he  was  requested  to  remove  it.  («) 

We  have  already  seen  how  far  the  defendant's  motive  or  *»- 
tent  affects  the  form  of  the  action  ;  and  that  in  genera],  when 
the  act  occasioning  damages  is  in  itself  unlawful  without  any 
other  extrinsic  circumstance,  the  intent  of  the  wrong  doer  is 
immaterial  in  point  of  law,  though  it  may  enhance  the  dama- 
ges ;(o)  as  observed  by  Lord  Ktnyony  there  'is  a  distinction  be- 
tween answering  chri&tcr  et  criminaiiter  for  acts  injurious  to 
others ;  in  the  latter  case  the  maxim  applies,  actus  nonfacit  reum 
nisi  mens  sit-rea  :  but  it  is  otherwise  in  civil  actions,  where  the 
intent  is  in  general  immaterial  if  the  act  were  injurious  to  ano- 
ther.(/i)  Lord  Ellenborough**  observations  in  the  case  of  the 
King  v.  PhUUfufoj)  in  regard  to  indictments,  elucidate  this 
doctrine  :  "  If  any  particular  bad  intention  accompanying  the 
"  act,  be  necessary  te  constitute  it  a  crime,  such  intention 
«  should  be  laid  in  the  indictment.  In  many  cases  the  a)le-  • 
<•  gation  of  intent  is  merely  a  formal  one ;  being  no  more  than 
«  the  result  and  inference  which  the  law  draws  from  the  act 
«  itself,  and  which  therefore  requires  no  proof  but  what  the 
«  act  itself  supplies.  But  where  the  act  is  indifferent  in  itself, 
«  the  intent  with  which  it  was  done  then  becomes  material, 
«  and  requires,  as  any  other  substantive  *matter  of  fact  does,  #376 
«  specific  allegation  and  proof."    In  an  action  for  the  con* 


(1)  Post,  vol.  2.  268.  d.  y.  his  lordship,  but  only  in  the  applied- 

(h)  Post,    vol.    8.  278,  279.  n.  i.  tion  of  this  principle  to  the  particular 

\VHles.  584.  case.    As  to  the  materiality  of  a  had 

(/)  Post,  vol.  2.  £66.  n.  s.  intent,  see  the  observations  in  the 

(m)  2  East,  446.  *  Bailiffs,  &c.  Tcwksbdry  u  Diston,  6 

(n)  Willes,  583.     Post,  vol.  2  335.  East,  438.  and  in  the  King  v.  Phil- 

n.  e.  lips,  id.  464. 

(o)  Ante,  129, 130.  (9)   6  East,  473,  474.      And  see 

(p)  Per  Kcnyon,  Ch.  J.  2  East,  Crown  C.C  126. 

104.  The  other  judges  differed  from 
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11  its  partt.  sequences  of  a  public-  nuisance*  it  ia  not  usual  to  state  any  tnv 

^u^U>of  alT-  due  mieBl  on  tbe  P*11  °f  the  defeBdant(r)    So  in  an  acta*  oft 
Uon-  tbe  case  for  pirating  tbe  plaintiff's  copyright  in  a  book,  ki» 

sufficient  to  state  that  the  defendant  published  and*  sold  ts* 
spurious  copies,  without  alleging  or  proving  any  intention  on 
the  part  of  the  defendant  to  pirate  the  copyright  or  injure  the 
sale  of  the  plaintiff's  book  ;(#)  and  in  action  on  a  statute,  anna 
the  black  act  against  the  hundred,  *t  is  sufficient  to  tallow  the 
words  of  the  act,  and  on  that  particular  statute  it  was  held  tna- 
necessary  to  state  that  the  stack  of  oats  and  barn  were  unlaw- 
fully and  maliciously  set  on  fireXO  If,  however,  a  nalkaasis 
or  wrongful  intent  be  unnecessarily  stated,  it  need  not  be  pro* 
ved  ;(v)  and  where  there  is  evidence  to  prove  the,aliegadont 
it  may  be  advisable,  in  aggravation  of  the  damages,  to  state  the  • 
defendant's  malicious-  intent. («) 

In  stating  the  defendant's  intent  or  motive,  when  neceasaryi 
the  language,  as  in  ail  other  parts  of  pleading,  should  corre- 
spond with  the  real  or  probable  facts  of  the  particular  case.  In 
an  action  for  a  malicious  arrest  for  a  pretended  debt,  it  is  usual 
to  state,  "  that  the  defendant  wrongfully  and  unjustly  contriving 
"  and  intending  to  imprison,  harass,  oppress,  and  injure  the 
"  plaintiff,  falsely  and  maliciously  caused  .the  writ  to  be  issued, 
*  379.  «  and  the  arrest  made,"  kc.(w)  and  *in  a  declaration  for  a  ma- 
•  licious  prosecution  of  a  criminal  charge,  injurious,  as  well  to 
the  character,  as  to  the  liberty  of  the  plaintiff,  the  intent  to 
prejudice  the  character  is  also  stated,  (x)  So  in  actions  far 
verbal  or  written  slander,  the  malicious  intent  to  injure  the 
plaintiff  in  his  character,  and  if  the  words  relate  to  his  trade, 
in  such  trade,  should  be  stated  ;(y)  but  where  from  the 
nature  of  the  injury  there  is  no  evidence  that  tbe  defend- 
ant's motive  was  malice,  as  in  an  action  for  debauching  a 
daughter  or  servant,  that  word  should  be  omitted. (z)  And 
whore  the  injury  is  the  breach  of  a  contract  express  or  im- 


(r)  Pout,  vol.  2.  23S,  2.39,  240,  241.        (u)  On  same  principle,  as  stated 

(«)  Campb.  N.  P.  94.  98.    Post,  vol.  4  Hawk.  P.  C.  56. 
2.  316.  (to)  Post,  vol.  3.  242.  n.  a. 

(I)  2  Bl.  Rep.  842.     Crown.  C.  C.        (jt)  Post,  vol.  2.  248.  n.  a. 
126.  (y)  Post,  vol.  2.  257. 

(r)  2  East,  446.  (*)  Post,  vol. «.  AST. 
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plied ;  as  for  a  false  warranty,  or  against  a  earner,  bailee*  fee.  H  ***  /***'*• 
the  declaration  usually  states  the  deceit  or  breach  of  contract,  Fourtlj{y?  *J»e 

'  •  cause    ot   ae- 

without  any  allegation  of  malice«<a)'  So  in  actions  against  of-  tion. 
fleers,  fee.  for  the  non-observance  of  a  public  duty,  (unless 
malice  be  essential,  as  in  an  action  against  a  returning  officer 
of  a  borough  for  refusing  a  vote  at  an  election,  &c.)(6)  the 
breach  of  duty,  and  Intention  to  deceive  or  injure  the  plaintiff, 
are  stated,  without  alleging  any  other  undue  intent,  as  in  an  ac- 
tion against  the  sheriff  for  an  escape,  fec.(e) 

* 

When  it  is  material  to  shew  an  undue  motive  or  intent  it  is 
seldom  necessary  in  a  civil  action,  to  state  it  in  terms*;  it 
is  sufficient  if  it  be  substantially  shewn.  Thus  in  an  action 
against  a  returning  officer,  for  refusing  a  vote  at  an  election, 
though  a  bad  intent  is  necessary  to  the  support  of  the  action, 
yet  the  word  wrongfully  intending  *to  deprive  the  plaintiff,  fee.  *  380 
is  sufficiently  indicative  of  *  malicious  intent .(</)  So  in  a  decla- 
ration for  slander  though  it  is  usual  to  state  that  the  defendant 
maliciously  published  the  scandal,  yet  the  word  fiUsely  alone  is 
sfttucient  ;0)  so  in  an  action  for  harbouring  the  plaintiff's  wife, 
though  the  mere  statement  6f  the  harbouring  might  be  insuf- 
ficient, because  it  is  lawful  in  some  instances  for  the  wife  to 
leave  her  husband,  yet  the  words  unlawfully  and  unjustly  har- 
boured, fee.  will  sufficiently  designate  the  defendant's  conduct 
to  have  been  illegal.(/)  • 

With  regard  to  the  statement  of  the  injury  itself  it  is  fre- 
quently sufficient  to  describe  it  generally,  without  setting  out  the 
particulars  of  the  defendant's  misconduct ;  thus,  in  an  action  on 
the  case  for  inducing  the  plaintiff's  wife  to  continue  absent,  it 
is  sufficient  to  state  that  the  defendant  unlawfully  and  unjustly 
persuaded,  procured,  and  enticed  the  wife  to'  continue  absent,  by 
means  of  which  persuasion  she  did  continue  absent,  fee.  where 
by  the  plaintiff  lost  her  society ;  without  setting  forth  the  means 


(a)  Post,  to!.  2.  276.  2*1. 275.  fee.    And,  as  to  the  word  fraudulent- 

{b)  i  East,  555.  563.  568.  n.  a.  ty,  6  East,  445.  fee. 

(<0  Post, 'vol.  «.  300,  301.  (f )  1  Saund.  242.  a.  n.  2.  From  the 

(d)  I  East,  563.  567.  see  the  obser-  want  of  probable  cause,  malice  may 

TAtioas  on  the  words    "  maUtione"  be,  aud  most  usually  is,  implied.     1 

and  "  sine  rationohiti"  or  "  probabi-  T.  It.  545. 

'«  U  cattsa.n    Cilb.  Cas.  L.  &  E.  190.  (/)  Willcs,  584. 
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U.  lt»  parts,  of  persuasion  used  by  the  defendant^ g)    So  in  actions  for  di- 
Fourihiv,  the  -verting  water  from  a  stream,  or  for  disturbance  of  a  right  of 

cause    of   ac-  •  . 

lion.  common,  way,  &cc.  it  is  sufficient  to- allege  a  diversion  or  dis- 

turbance generally,  without  shewing  the  particular  mode^A) 

*  381  "unless  in  an  action  against  the  lord,  in  which-  case  it  is  said 
that  a  particular  surcharge  ought  to  be  shewn.(r)  And  in  an 
action  on  the  case,  against  a  master,  for  the  negligence  of  his 
servant,  it  has  been  decided  that- the  negligence  may  bevstated 
as  that  of  the  master,  without -noticing  the  servant ;  but  as  the 
object  of  pleading  is  to  apprise  the  opposite  party  of  the  facts, 
it  is*more  correct  to  state  them  truly .(/) 

The  mode  of  framing  declarations  for  "written  and  •verbal 
slander,  is  pointed  out  in  die  precedents  and  notes  in  the  2d 
volume.^)  Where  the  slandgr  is.  Jirima  facie  actionable}  as 
for  calling  a  person  directly  a  thief  or  stating  that  he  was  guilty 
officrjuryy  &c.  a  declaration  stating  the  defendant's  malicious 
intent,  and  the  slander  concerning  the  plaintiff  is  sufficient, 
without  any  prefatory  inducement.  But  where  the  words  do 
not  naturally  and  fier  se  convey  the.  meaning  the  plaintiff  would 
wish  to  assign  to  them,  or  are  ambiguous  and  equivocal,  and 
require  explanation,  by  reference  to  some  extrinsic  matter  to 
shew  that  they  were  actionable, it  must  not  only  be  stated  that 
such  matter  existed,  but  also  that  the  words  were  spoken  of 
i  and  concerning  it.(A)  In  such  case  four  distinct  positive  alle- 
gations are  in  general  necessary  ;  as  in  a  declaration  for  accu- 
sing a  person  of  having  been  forsworn  in  an  answer  in  cfiencc- 
ry,(i)  frsty  the  fact  of  such  answer  upon  oath  ;  tecondly,  a 
*  382  colloquium  or  speaking  *by  the  defendant  of  and  concerning! 
or  with  reference  to  suoh  answer  ;  i/jt><%,  the  words  them- 
selves ;  and  fourthly •,  the  innuendo  that  the  defendant  meant  by 
those  words  to  impute  perjury  to  the  plaintiff  in  such  his  an- 
swer, and  the  omission  of  the  colloquium,  will  not  in  this  case 


(?)  AVillcs,  57T.     1  B.  &  P.  180.  (/)  G  T.  R.  659.     1  East,  110. 

V\.  Kay  in.  452.     3  Leon.  13.  (  5-)  Pages  255  to  265. 

(A)  3  Leon.  13.    Lcl.  Raym.  452.  (A)  8  East,  431.     Post,  vol.  2.  255 

Com.  Dig.  Actions  Case  Disturbance,  to  265.  in  notes. 

R.     I  Suund.  346.  a.    Post,  vol.  2.  (*)  The  term  fortrwoni  is  not  in  it* 

3;, 5.  o.  x.  360.  n.  r.  self  actionable.    6  T.  R.  691.    $  Easl, 

(r)  1  Sauntf.  34G.  a.  Post,  vol.  2.  427. 
255.  u.  X.  z. 


(J)  8  East,  430, 431.    Post,  vol.  2.  "      Q>)  2  East,  438.      GUb.  L.   U  E. 

255  to  265.    And  1   Saund.  242.    in  229.     2  Saund.  74.  b.     1  Salk.  11.  in 

notes.  notes.      Rep.  temp.  Hard w.  721 .  305. 

(fc)Post,vol.  2.  256£n.(«).  259.  n.(o).  306. 

(/)  Ante,  226.      Postj  vol.  2.  255.  n.  (q)  10  Co.  131.  a.    2  Saund.  307.  a. 

(o.)  n.  1.    3  Wils.  185.     Vin.  Abr.  l)ama- 

(«)4T.  R.  217.    Bull.  N.  P.  5.  gcs,  #. 

Poat,  vol.  2.  264.  n.  k.  (r)  Peakc,  C.  N.  P.  125.  22.  166. 

(«)  8  T.  R.  150.  Ball.  N.  P.  7.     3  Esp.  Rep.  133,  134. 

(0)  Bull.   N.  P.  6.     Rep.  temp.  (•>)  Id.  ibid,  and  the  eases  referred 

Hardw.  305,  306.  to  in  Oampb.  N.  P.  48,  49. 

VmL.  I.  [35  j" 
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•■•'.•• 
be  aided  even  by  a  verdict  yj)  the  samp  rule  in  general  pre-  //  it*  part*. 

vails  in  regard  to  slander  injurious  to  a  person  in  his  trade,  pro-  Fourthly,  the 

fession,  &c.(£)  but  the1  general  indueeittent  of  good  character  or  tion. 

*  innocence  of  the  particular  charge  is  unnecessary,  because  the   •* 
law  presumes  innocence  of  a  crime  till  the*  coat  ns^  be  esta- 
blished.^)  The  slanderous*  words  snould  be  stated  as  they  were 

.  uttered,  and  proof  of  words  spoken '.in -the  third  person  wJUnot 

support  a  count,  for  words  spoken  in  the  second,  and  vies  ver-  .  *    v 

ta  ;{m)  nor  will  wo^s  sjwken'by  way  of  interrogation  support^ 

•  *  *  * 

charge  of*  wofds  spoken. affirmatively .(»)     However,  the  adUi- 

•  •  • 

tion  or  omission*  of  a  word  will  not  prejudice,  unless.it  alter  the  • 

sense  ;(o)  And  the  plaintiff  need  not  prove  all  the.  words  laid*  * 

.     r 

though  he  must  prove  such  o£  them  as  will  be  sufficient  to  bus-   •  * 

tain  his  acUbny  and  it  will  *  not  suffice  to  prove  *  equivalent  ex~  ;  *  -% 
presslons.(/i)   'Where.  sorne*of  the'  words  were  not  actionable, 

•      •  •  ■        v»  *  s      * 

yet  if  spoken  at  the  sarne  time  as.  the  actionable  words;  they  •• . 

may  all  be  stated  in  one  count;  *  But  if  words  not  actionable  be 
.  •  ••■•"•.       .  •  '*  <  • 

stated  by  *the*niselve>  in  a  distinct  count,  and  entire  datriagcs        ^  ^p« 

•  be  given,  judgment  will  be  arrested  ;(</)  and  words  i\ot  actiona-  • 

ble  may  be  given- in leStarrce  In  aggravation  of  damage's  though''    '  *  • 
not"  stated  in/the  declaration  ;(r)  and  it  has  even,  been  decided 
that  words  actionable  ip.  themselves;  though  not  stated  in  the 
pleadings,  maybe  proved*  h>.  order  to  shew  y«o  ammo,  the  de»  •    # 

fencfant  spoke  the  words  declared  upon.(«)  An  innuendo  «  as  he,       .    * 
*   «  (meaning  the  said  plaintiff,)"-  is  only  explanatory  of  some  ^- 

matter  already  expressed,  it  serves  to  apply  the  slander  to  the 
precedent  matter,  but  cannot  add  or  enlarge,  extend  or  change 
the  sense  of  the  previous  words,' .and,  as  already  stated)  the  - 
matter  to  which  it  alludes  must  always  appear  from  the  antece- 


***V 
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II.  Tt*  parti!  dent  parts  of  the  declaration  ;(*)  but  when  the  new  matter  ata- 
Fourthly,  ttfe  ted  in  an  innuendo  is  not  necessary  Co  support  the  action,  k  may 

catiae    ot    »o- 

Uon.  be  rejected  as  surpiusage.(tt) 

•<•  The  statement  of  the  time  of  committing  injuries  ex  dt&ct* 
is  seldom  material ;  it  may  .be 'proved  to  hare  been  committed 
either  on  a  day  anteri6r  or  subsequent  to  that  stated  in  the  de- 
claration ;(v)  and  in  an  action  on  the  case  for  a  malicious  pro* 
secution  it  is  not  necessary  for  the  plaintiff  to  prove  the  exact 
day  of  his  acquittal  as  laid  in  the  declaration,  so  that  it  appear* 
to  have  b$en  before  the  action  brought,  and  *therefore  a  vari- 
ance between  the  day  laid,  and  the  day  of  trial  mentioned  in  the 
record  produced  to  prove  the  acquittal,  is  not  material,  the  day 
not  being  laid  in  the  declaration  as  part  of  the  description  of  such 
record  of  acquittal,  but  if  it  had  been  so  laid,  or  if  the  plaintiff  af- 
fect to  state  the  teste  or  return  of  the  process,  and  miadescribe  itt 
the  mistake  would  be  fatal. (v)  Where  the  injury  was  capable  of 
being  committed  on  several  days,  as  in  trespass  to  lands,  it  may 
be  described  as  having  been  committed  on  such  a  day,  and  on 
divers  other  days  and  times  between  that  day  and  the  exhibiting 

•  of  the  plaintiff's  bill,  or  the  commencement  of  the  suit;  and 

«  • 

m  such  case  the  first  day  should  be  laid  anterior  to  the  first  in- 

*  * 

jurious  act,  because  the  plaintiff  would  not  be  permitted  to  give 

in  evidence  repeated  acts  df  trespass,  unless  committed  during 

the  time  laid  in  his  declaration,  though  he  might  recover  as  to 

a  single  trespass  committed  anterior  to  the  first  day^te)    But 

where  the  act  complained  of  was  single  in  its  nature,  as  an 

assault,  it  would  be  demurrable  to  state  that  it  was  committed 

on  divers  days  and  timcs.(.r) 

The  fi/ace  is  only  material  in  local  actions,  and  where  the 

situation  of  the  land,  houses,  Sec.  is  particularly  described,  as  in 

trespass  and  replevin.     In  transitory  actions  we  have  seen  that 

it  may  be  sufficient  in  general,  merely  to  state  that  the  injury 

was  committed  in  the  county  at  large,  though  it  is  advisable  to 


(0  I  Saund.  243.  n.  4.   8  East,  430,    Co.  lit.  283.  a.     1  6amid.  24.  n,  1,    2 
431.     9  East,  95.    Gilb.  L.  &  E.  116,    Saund.  295.  n.  2. 


117.     Post,  vol.  2.  259.  q. 
(w)  9  East,  95. 
(v)  Port,  toL  2.  367,  368.  n.  (»)• 


(v)  9  East,  157. 

(w)  Post,  vol.  2.  367,  368.  ».  (*). 

(x)  Id., ibid.      6  East,  395.  59V 
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fellow  the  usual  course  of  stating  a  town  or  parish,  in  the  coun-  il  ft*  part* 
tf  ;(y)  and,  "though  the  action  is  local,  yet  it  is  not  necessary  to  Fourthly ;  the 

,       -   ,         .     .  ,  .  .  r        ,.  -     .         cause    of  ae- 

give  a  local  descnpuon  to  the  nuisance  in  action  for  diverting  uoo. 

the  water  of  a  navigation  ;(z)  a  plaintiff  in  an  such  an  action  may         *  385 

indeed  make  it  necessary  to  prove  the  gravamen  in  a  particular 

* 

places  by  giving  it  a  specific  local  situation ;  as  by  alleging  the 
nuisance  to  be  standing  and  being  at  a  certain  place  particular- 
ly described  ;  but  in  general  such  particularity  is  not  necessary, 
and  ought  to  be  avoided^a)  However  in  trespass  to  land  it  may 
still  be  proper  to  state  the  parish  or  place  where  the  land  is  si- 
tuate ;(6)  and  in  replevin  the  particular  place  where  the  dis- 
tress was  made,  should  be  stated,  and  it  will  not  suffice  merely 
to  name  the  parish.(c) 


In  actions  for  torts,  the  damages  resulting  from  the  injury,  4thly.     The 

-  i  i  •  •.  i«ii»     statement    of 

are  frequently,  and  in  some  cases  necessarily,  stated,  in  addi-  the  damage*. 

tion  to  the  usual  conclusion  of  the  declaration,  ad  damnum^  &c. 
Damages  are  termed  general  or  special.  General  damages 
are  such  as  the  law  imfiliea  to  have  accrued  from  the  wrong 
complained  of.  S/iecial  damages  are  such  as  really  took  place,  * 
.and  are  not  implied  by  law,  and  are  either  superadded  to  gene- 
ral damages  arising  from  an  act  injurious  in  itself,  as  where 
some  particular  loss  arises  from  the  uttering  of  slanderous 
words  actionable  in  themselves,  or  are  such  as  arise  from  an 
act  indifferent  and  not  actionable  in  itself  but  injurious  only  in 
its  consequences,  as  where  words  become  actionable  only  by 
reason  of  "special  damage  ensuing.  It  does  not  appear  neces-  *  386 
sary  to  state  the  former  description  of  damages  in  the  decla- 
ration, because  presumptions  of  law  are  not  in  general  to  be 
pleaded.(r)  Therefore,  though.it  is  usual  in  an  action  on  the 
case  for  calling  the  plaintiff  a  thief,  to  state  that  by  reason  of 
the  speaking  of  the  words  the  plaintiff's  character  was  injured, 
yet  that  statement  appears  Unnecessary,  because  it  is  an  intend- 
ment of  law  that  the  plaintiff  was  injured  by  the  speaking  of 
such  words.(d) 


(y)  Ante  379  to  285.  (c)  Post,  vol.  2.  364 

(z)  2  Bast,  497.  (<?)  Ante,  226. 

(u)  2  Eart,  502.    Anite,  279  to  285.  (</)  Sir  W.  Jones,  195.    1  Saan*. 

(*)  Co.  Lit  125.  b.  n.  2.  24o.  b.  n-  5. 
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II.  h$  part$.       But  when  the  law  does  not  necessarily  imply  that  the  plain- 
Fourthly,  the  tiff  sustained  damage  by  the  act  complained  ..of,  it  is  essential 

C&U86     of    ftC* 

tion.  to  the  validity  of  the  declaration  that  the  resulting  damage 

should  be  shewn  with  particularity ;  as  in  an  action  by  a  nus- 
..  ter  for  beating  his  servant,  or. by  a  commoner  for  surcharging 
a  common,  in  which  the  allegations  ficr  quod  aervitmm  annuity 
or  per  quod  jirofidum  communis  sua  habere  non  fiotidt  are  ma- 
terial^) So  in  an  action  for  words  not  actionable  in  them- 
selves, but  .becoming  so  only  in  respect  of  particular  da- 
mage-(/)  And  whenever  the  damages  sustained  do  not  ne- 
cessarily arise  from  the  act  complained  of,  and  consequently 
are  not  im/iiicd  by  law,  in  order  to  prevent  the  surprise  on  the 
defendant  which  might  otherwise  ensue  on  the  trial,  the  plain- 
tiff must  in  general  sute  tlie  particular  damage  which  be  has 
sustained,  or  he  will  not  be  permitted  to  give  evidence  of  k.(g) 

*  387  Thus,  in  an  action  of  trespass  and  false  imprisonment,  "where 
the  plaintiff  offered  to  give  in  evidence,  that  during  his  impri- 
sonment he  was  stinted  in  his  allowance  of  food,  he  was  not 
permitted  to  do  so  because  that  fact  was  not  slated  in  his  de- 
claration ;(/?)  and  in  a  similar  action  it  was  held  that  the  plaintiff 
could  not  give  evidence  of  his  health  being  injured,  unless  spe- 
cially stated. (0  So  in  trespass  for  taking  a  horse,  nothing  can  be 
given  in  evidence  but  what  is  expressed  in  the  oeclaratu»,(i) 
and  if  money  be  paid  in  order  to  regain  possession,  such  pay- 
ment should  be  alleged  as  special  damage. U)  So  in  an  action 
for  defamation,  whether  the  words  are  actionable  in  themselves 
or  not,  yet  the  plaintiff  will  not  be  permitted  to  give  evidence 
'  of  any  particular  loss  or  injury,  unless  it  be  stated  specially  in 
his  declaration  (m)  If  an  action  be  brought  for  words  not  in 
themselves  actionable,  and  the  plaintiff  does  not  prove  the  spe- 
cial damage  laid  in  the  declaration,  he  will  be  nonsuited ;  be- 
cause the  special  damage  is  in  such  case  the  gist  of  the  action ; 
but  where  the  words  are  of  themselves  actionable,  the  jury 


(<?)  9  Co.   113.  a.    1  Saund.  346.  a.        (A)  Peake,  C.  N.  P.  46. 
b.  n.  2.     2  East,  15k  (i)  Pcake, C.  N.  P.  6*2. 

(/)  1   Saund.  243.  n.  5.    Sir  W.        (*■)   I  Sid.  225.     Vm.  Abr.  En- 

Jones,  196.  dence,  T.  b.  6.    Holt,  700. 

(£-)  Sec  the  rule  iu  assumpsit,  ante,        (/)  Cuwp.  418. 
832.    8  T.  ft.  133.  (m)  I  Saund  243.  n.  5. 
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must  find  for  the  plaintiff,  though  no  special  damage  be  pro-  //  It*  part*. 
ved.(n)     Words,  though  actionable  in  themselves,  and  not  sta-  f^^p  ^ 
ted  in  the  declaration,  may,  we  have  seen,  be  given  in  evidence  tio«. 
to  shew  the  malice  of  the  defendant,  but  the  jury  ought  not  to 
give  damages  for  such  words.(o) 

In  trespass,  the  declaration  concludes  "  and  *other  wrongs  *  388 
"  to  the  said  plaintiff,  then  and  there  did,  against  the  peace," 
fcc.  and  under  this  allegation  of  aha  enormia^  some  matters 
may  be  given  in  evidence  in  aggravation  of  damages,  though 
not  specified  in  any  other  part  of  the  declaration. (//)  Thus,  in 
trespass  for  breaking  and  entering  a  house,  the  plaintiff  may  in 
aggravation  of  damages  give  in  evidence  the  debauching  of  his 
daughter,  or  tho  battery  of  his  servants  under  the  general  alle- 
gation aUa  enormia* &c*(y)  or  this  matter  may  be  stated 
special!y,(r)  but  he  cannot  under  the  alia  enormia  give  in  evi- 
dence the  loss  of  service  or  any  other  matter  which  would  of 
its4£  bear  an  action,  for  if  it  would,  it  should  be  stated  spe- 
cially ;  and  therefore  in  trespass  guare  clausum /regit,  the  plain- 
tiff would  not  under  the  above  general  allegation  be  permitted 
to  give  evidence  of  the  defendant's  taking  away  a  horse,  8cc.(«) 

The  particular  damage  in  respect  of  which  the  plaintiff  pro- 
ceeds, must  be  the  legal  and  natural  consequence  of  the  words 
spoken,  *and  not  an  illegal  consequence ;(;)  and  extra  costs  are 
not  recoverable  as  special  damage,(u)  and  therefore  in  an  ac- 
tion for  words  it  is  not  sufficient  special  damage  to  allege  or 
prove  a  mere  wrongful  act  of  a  third  person  induced  by  the 
slander  ;  as  that  the  third  person  dismissed  the  plaintiff  from 
his  employ  before  the  end  of  the  time  for  which  he  was  hired ; 
so  if  in  consequence  of  the  words  spoken  o  ther  persons  after- 
wards assembled  *and  seized  the  plaintiff  and  beat  him,  or  if  the  #  389 
plaintiff  sustained  any  damage  in  consequence  of  the  refusal  of 
any  persons  to  perform  their  lawful  contracts  with  him,  such 
conduct  of  the  third  persons  cannot  be  stated  as  special  damage, 


(n)  1  Sauml.  243.  n.  5.    Bull.  N.  PI        (q)  Id.  ibid.     6  Mod.  12' 
•.    Sir  W.  Jones,  196.    3  B.  &  P.        (r)  Id.  ibid. 
284.  (»)  Bull.  N.  P.  89.    Holt,  700. 

(o)  Camnb.  N.  P.  Ante,  383.  Sid.  225.    2  Salk.  643.    I  Stra.  61. 

(p)  BuH.   N.    P.  §9.    Holt,  699,        (r)  8  East,  3.    2B.  &P.289. 
700.  («)  Caropb.  N.  P.  151, 152. 
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jr.  it*  pan*,  because  it  may  be  compensated  in  actions  brought  by  the  plain - 
FourtUiv,  the  tiff  against  them,  and  the  law  supposes  that  in  such  actions  the 

«  ah  so   of    ac-         #  °  rr 

*ion.  plaintiff  would  receive  a  fuRvindemnity  ;(u)  but,  if  the  evidence 

will  support  the  allegation,  it  may,  in  some  cases,  be  stated 
that  the  defendant  procured  the  third  person  to  commit  the 
injury,  though  such  person  might  also  be  liable  to  an  action  .(v) 
The  special  damage  must  be  particularized  in  the  declaration, 
in  order  that  the  defendant  may  be  enabled  to  meet  the  charge 
if  it  be  false,  and  if  it  be  not  so  stated  it  cannot  be  given  in  evi- 
dence, and  if  the  action  be  not  sustainable  independently  of  spe- 
cial damage,  the  declaration  would  be  bad  on  demurrer,  or  in 
arrest  of  judgment  ;(to)  and  therefore,  a  declaration  by  a  vic- 
tualler for  calling  his  wife  a  whore, "  whereby  several  customers" 
"  left  bis  house/'  without  naming  any  in  particular,  is  too  gene- 
ral, and  no  evidence  of  particular  customers  leaving  the  house, 
will  be  admissible.(x)  So  in  a  declaration  for  .slander  of  title 
to  an  estate,  whereby  the  plaintiff  tost  the  sale  of  it,(^)  ojkibr 
slandering  a  single*  woman,  by  saying  she  was  with  child  and 

*  390  had  miscairied,  inconsequence  of  whk^h  she  lost  «n»«roi  6uitors9 
&c.  is  insufncient.(z)  But  in  an  action  for  consequential  damages, 
arising  from  slander  imputing  incontinence  to  the  plaintiff*  it  is 
insufficient  to  state  "  that  he  was  employed  to  preach  to  a  dissent- 
"  ing  congregation,  at  a  certain  licensed  chapel  situate*  &c  and 
"  that  he  derived  considerable  profit  for  his  preaching  there,  and 
"  that  by  reason  of  the  scandal,  /lertons  frequenting  the  chapel  had 
"  refused  to  permit  him  to  preach  there,  and  had  discontinued 
"  giving  him  the  profits  which  they  usually  had,  and  otherwise 
"  would  have  given,"  without  saying  who  those  persons  were, 
or  by  what  authority  they  excluded  him  .(a)  In  stating  the 
damages  care  must  be  taken  that  no  part  of  it  appear  to  have 
accrued  after  the  commencement  of  the  action,  though  if  it  be 
laid  under  a  videlicet  it  will  be  aided  by  verdict.(6) 


(w)  t  East,  I.  3.     2  B.  fe  P.  389.  (y)  Sir  W.  Jones,  196. 

(v)  Forlesc.211.     1  Mod.  215.  '      (:)8T.   It.  132.     1    Sid.   396.     1 

(»)  1  Sauml.  243.  n.  5.    See  the  Vent.  4.  S.  C.    Cro.  Jae,  499. 

precedent,  post,  vol  .2.  261.  n.  y.  8  T.  (a)  8  T.  R.  130. 

K.  132,  133.  (6)  2  Sauhd.  169. 171.  b.    Vin.  Ahr 

(x)  Bull.  N.  P.  .7.    1  Saund.  243.  Damages,  Q.  R. 
q.  5.    1  RolL  Abr.  58. 
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Having  ascertained  the  mode  of  stating  the  cause  of  action  //  m  parts- 
in  general^  the  points  relating  to  several  count*  in  the  same  Fifthly,  of  sc- 
declaration,  are  next  to  be  considered.     The  rules  as  to  the  vcrHl  omml* 
joinder  of  different  form*  and  causes  of  action,  have  already  been 
treated  of,(c)  and  it  is  here  only  necessary  to  inquire  into  the 
statement  of  the  same  cause  of  action  in  different  counts. 

A  declaration  may  consist  of  as  many  counts  as  the  case  re* 
quires,  and  the  jury  may  assess  entire  or  distinct  damages  on  all 
the  counts  ;(</)  and  *it  is  usual,  particularly  in  assumpsit,  debt         *  391 
on  simple  contract,  and  actions  on  the  case,  to  set  forth  the  plain- 
tiff's cause  of  action  in  various  shapes  in  different  counts,  so 
that  if  the  plaintiff  fail  in  the  proof  of  one  count  he  may  suc- 
ceed on  anotbet\(c)     The  variations  should  be  substantial,  for 
if  the  different  counts  be  so  similar  that  the  same  evidence 
would  support  each,  the  court  would,  on  application,  refer  it 
to  the  master  for  examination,  and  to  strike  out  .the  redundant 
covnts,  and  in  grossc  asts*  direct  the  costs  to  be  paid  by  the  at- 
torney :(/)  but  under  the  restriction  of  avoiding  as  much  as 
possible  any  unnecessary  increase  of  the  costs,  it  is  advisable, 
when  the  case  will  admit,  to  state  in  various  counts  the  facts 
in  different  ways,  corresponding  with  the  evidence  which  may 
probably  be  adduced,  and  such  counts  are  in  general  progres- 
sively more  brief  and  concise ;  and  this  is  particularly  necessa- 
ry in  special  assumpsits,  where  there  is  a  doubt  either  as  to 
the  consideration  or  the  terms  of  the  contract,  or  the  mode  in 
which  the  plaintiff  performed  his  part,  or  the  defendant  viola- 
ted his.    Thus  in  a  special  action  of  assumpsit,  for  a  breach  of 
promise  of  marriage,  if  the  defendant  promised  to  marry  upon 
a  particular  day,  the  first  count  is  framed  accordingly,  but  for 
fear  the  plaintiff  should  not  be  able  to  prove  such  particular 
promise,  it  is  usual  where  the  evidence  may  probably  support 
the  allegations,  *to  add  a  count  to  marry  on  request,  another  to  *  392 


(c)  Ante,  196  to  207.  tice   as  to   stinking  out  superfluous 

{d)  Per  Dc  Grey,  C.  J.  3  Wils.  counts    is  so  fully  stated  in  Tkld's 

185.  *  Prac.  3d  edit.  559.  4th  edit.  552,  that 

(e)  3  Bi.  Com.  295.  any  further  observations  upon  tha1 

C/)lNew  Rep.  289.    The  prao-  point  are  here  unnecessary. 
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21  fa  partt.  many  in  a  reasonable  time,  and  another  to  many  generally .($■) 
Fifthly,  of  se-  So  in  declaring  on  a  contract  to  deliver  goods,  &c.  sold,  if  the 

vera!  counts.  . 

stipulation  was  to  deliver  within  a  specified  time,  and  at  a  par- 
ticular place,  the  first  count  is  to  be  adapted  to  such  facta,  and 
"  the  second  to  deliver  on  request  or  generally,  and  the  third  with- 
in a  reasonable  time  ;(A)  and  it  is  frequently  advisable  to  declare 
in  different  counts,  the  one  on  an  executory,  the  other  on  an 
executed  consideration,  the  first  to  admit  of  evidence  of  the  de- 
fendant's  stipulation  at  the  time  of  the  inception  of  the  contract,  • 
the  other  of  subsequent  admissions  or  promises.  And  we  have 
seen  that  in  an  action  at  the  suit  of  an  executor  or  administra- 
tor, it  is  frequently  necessary  to  add  a  set  of  counts  on  promi- 
ses to  the  plaintiff  in  his'  representative  capacity,  in  order  to 
admit  of  evidence  of  a  promise  or  acknowledgment  to  the  plain- 
tiff to  take  the  case  out  of  the  statute  of  limitatbns.(t)  It  is 
proper  also  to  add  such  common  counts  as  may  be  applicable  to 
any  part  of  the  plaintiff's  case,(/)  and  after  the  indcbitmtu* 
count  for  work  and  labour,  or  goods  sold,  &c.  it  is  usual  to 
add  a  quantum  meruit  or  valebant  count,(£)  though  the  latter  ' 
we  have  seen' may  now  be  considered  as  unnecessary .(/)  In 
debtrxm  simple  contracts,  legal  liabilities,  and  penal  statutes,  it 
may  frequently  be  advisable  to  vary  the  statement  of  the 
*  393  cause  of  action  in  different  *counts.  But  in  debt  on  specialties' 
and  records,  and  in  covenant,  as  such  written  evidence  cannot,' 
if  due  care  be  taken,  vary  from  the  statement  in  the  declara- 
tion, one  count  will  in  general  suffice ;  though  in  an  action  on 
a  deed,  of  which  a  firofert  or  an  excuse  for  it  may  be  necessa- 
ry, if  it  be  doubtful  whether  the  deed  be  in  the  possession  of 
the  defendant  or  be  lost  or  destroyed,  it  may  be  proper  to  de- 
clare in  one  count,  stating  the  deed  to  be  in  the  possession  of 
the  defendant,  and  in  another  that  it  is  Iost.(m) 

In  declarations  for  torts,  several  counts  for  the  same  cause  _ 
of  action  are  also  frequently  advisable,  particularly  in  actions 
for  words,  which  are  usually  stated  in  different  ways,  and  SOme- 


fa  )  Post,  vol.  2.  89.  (i)  Ante,  333  to  543. 
(/t)  Post,  vol.  2.  ©9.  (fc)  3  Bl.  Com.  295. 

(i)  Ante,  «iH,  205.    See  the  form,  (/)  Ante,  337.    2  8annd.  122.  a. 
pott,  vol.  2.  56.  (m)  4  East,  5S5.    1  Ecp.  Rep.  3&* 
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time*  with  daCmnt  innuendoes  so  as  tomsetfiie  peoeatteeVk  Jfc  Jfcjtor*. 

dt*itce.(*)     In  trespass  if  there  have  been  two  or  mere  assaults,  ***/•  °f  •*■ 

vera!   oouiita. 

it  i*  proper  to  insert  as  many  counts  as  there  were  assaults,  in 

order  to  avoid  the  prolixity  of  making  a  new  assignment* 

which  might  henecessary  where  there- have  been  more  assaults 

than  there  are  Goai»ts*(o)     So  in  trespass  quart  ctoumim /rtgtH 

if  cbere  have  been  any  asportation  o£  personal  property*  it  it 

usual  lq,  insert  two  counts*  in  the- first  charging  an  injury  to  the* 

land  and  taking  the  goods  there,  which  is  in  its  nature  local 

end  must  be.  proved  a*  laid*  and  in  the  second  declaring  mere*- 

lp  for  the.  asportation-  of  the  goods*  which  ie~  transitory,  and 

nay  be/  supported  though  the  taking  "be  proved  elsewhere^ /i)        *  394 

And,  where  there  has  been,  an  aajmrtmtion  of  personal  property 

(which  in  the  ease  of  roots,  earth,  or  other  matter  affixed  tor 

Sbev/rveAoW,  must  be  an  aetttal  carrying  away)  from  the  land 

where. the  same  was  dug,  Ice  «nd  not  a  mere  conveyance  of 

it  to  another  part  of  the  premise*  where  the  seine  wasdugrfy*) 

it:  is  expedient  to  insert  the  common  aspottavit  counter)    If, 

However,  a  declaration  in  trespass  contain  two  counts,  and  the 

defendant  plead  not  guilty  to  the  first,  and  suffer  judgment  bf 

default  as  to  the  other,  and  on  the  triaL  the  plaintiff  only  paove* 

one  act  of  trespass,  to  which  the  second  count  is  applicable*  her 

is.  not  entitled  :tQ;a.  verdict  on  the  firsk(a) 

In.  the  adoption,  of  several  counts  care  must  be  taken  that* 
there  be.no  inUjoinder.(/)  The  jury  may  indeed  assess  entire? 
or  distinct  damages  on  each  of  the  counts.(w)  If  distinct  da- 
mages be  assessed,  judgment  may  be  given  upon  either  of  the* 
counts,  but  if  the  jury  find  entire  damages,  on  aU  the  counts, 
the  judgment  niust .  be  <  entire?  in  which  case  if  one  of-  the  • 
counts  be  insufficient,  judgment  will  be  anrestedy  or  a  writ  of' 
error  be  sustainable,(v).a&d:the  judgment  will  be  arrested  in 


(n)  Poat,  vol.  2. 264.  a.  (*?).    In  re-       (r)  HoDock,  74  to  34     And  tee 

pterin,  see  8  Saunders's  Addenda.—-  7  East,  325.     And  post,  voU  2.  371. 

Vin.  Abr.  Declaration,  Q.  n.  (A)  at  to  the  coats. 

(©)   t  Saund.  299.   n.  6.      t  T.R.        («)  7  T.  R.  797. 
479.    Font,  vol.  2.  372.  n.  (Q.  (<)  As  to  misjoinder,  ante*  goj. 

lp)  PerBuller,  J.   1  T.  R.  479.        (m)  Ante,  590. 
and  aec  7  final,  325.  (v)  3  Wils.  185.     2  Saand.  17L  b- 

(9)  HoUook,  76.  Doug.. 733*  730, 

Vol.  I.  [  36  3 
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II.  It*  porta.  W*»  and  no  venire  de  novo  awarde4-(w)    In  case,  therefore, 
stixiy.  Of  se-  jthere  be  an  insufficient  count,  if  the  mistake  be  discovered  be- 

yeral    counts. 

*  395        fcrc  ^rdictt  it  is  expedient  to  strike  it  out  by  *lea?e  of  the 

judge,  or  to  enter  a  nolle  firomgui  as  to  such  count ;  or  at  the 
trial  to  take  a  verdict  only  on  the  sufficient  counts  ;  however, 
where  a  general  verdict  has  been  taken,  and  evidence  given 
only  on  the  good  counts,  the  court  will  permit  the  verdict  to 
be  amended  by  the  judge's  notes  ;  so  where  it  appears  by  the 
judge's  notes  that  the  jury  calculated  the  damages  on  evidence 
applicable  to  the  good  counts  only,  the  court  will  amend  the 
verdict  by  entering  it  on  those  counts,  though, evidence  was 
given  applicable  to  the  bad  count  also.(.r)  And  where  judg- 
ment has  been  given  on  demurrer  or  by  nil  dicit>  in  favour  of 
the  plaintiff,  he  may  after  entering  judgment  for  himself  upon 
the  whole  declaration,  upon  discovering  any  error  in  one  of 
the  counts,  waive  his  judgment  on  that  count  and  enter  it  for 
the  defendants) 

The  co*t*  also  are  to  be  attended  to  in  adding  several  counts. 
Where  the  plaintiff  obtains  a  verdict  only  upon  one  of  several 
counts  or  issues,  whether  in  the  King's  Bench  or  Common 
Pleas,  he  is  only  entitled  to  the  costs  relating  to  the  trial  of 
such  issue  $  and.  the  defendant  is  not  allowed  the  costs  of  the 
counts  found  for  him,. though  upon  supposed  causes  of  action 
different  from  that  in  respect  of  which  the  plaintiff  recover- 
ed ;(z)  and  the  same  rule  has  prevailed  where  a  defendant  has 
succeeded  on  a  demurrer  as  to  part  of  the  plaintiff's  demand, 

*  396        m&  *tlie  Pontiff  has  obtained  a  verdict  as  to  the  residue,  in 

which  case  no  costs  are  allowed  to  the  defendant  in  respect  of 
the ,  demurrer  ;(a)  but  if  there  be  two  distinct  causes  of  action 
in  two  separate  counts,  and  as  to  one,  the  defendant  suffers 
.  judgment  by  default,  and  as  to  the  other,  takes  issue,  and  eb- 
,  tains  a  verdict,  he  is  entitled  to  judgment  for  his  costs  on  the 
latter  count,  notwithstanding  the  plaintiff  is  entitled  to  judg- 


(w)  Id.  ibid.  Common  Pleas  is  stated  otherwise, 

O)  2  Savnd.  171.  b.    Dong.  730.  but  the  case  2  B.  St  P.  334.  appears  W 

(y)  3  B.  fit  P.  49.  have  escaped  observation. 

(*)  2B.  fc  P.  334.    5  East,   261.  (a)  5  East,  SSI.    Tidd's  Prac.  {fa. 

Id  TklePa  Prac.  4th  edit  8/4.  n.  d.  edit  876. 


and  5  East,  263.  the  practice  of  the 
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ment  and  costs  on  the  fir&t  co*nt.(6)  Where  the  phittMF  in  Ml  lupo**. 
different  counts  varies  the  statement  of  the  same  cause  of  ac-  J^J*  cgyJJJ" 
tion  for  fear  of  a  variance  and  nonsuit  on  the  trial,  and  succeeds 
upon  one,  it  seems  reasonable  that  he  should  not  be  punished 
with  the  payment  of  costs  in  respect  of  such  other  of  the 
counts  as  he  may  not  be  able  to  prove  ;  but  where  he  unne- 
cessarily and  without  foundation  proceeds  in  the  same  declare* 
tion  in  different  counts  for  distinct  causes  of  action,  it  might 
be  more  reasonable  to  allow  the  defendant  the  costs  of  such 
improper  counts,  and  of  the  evidence  which  the  defendant  ad- 
duced to  negative  them  ;(c)  but  the  practice  appears  to  be  that 
the  defendant  is  not  in  either  case  entitled  to  costs.(d) 
.  In  framing  a  second  or  subsequent  count  for  the  same  cause 
of  action,  care  should  be  taken  to  avoid  any  unnecessary  repe- 
tition of  the  same  matter,  and  by  an  inducement  in  the  first  countf 
applying  any  matter  to  the  following  counts,  and  by  referring 
concisely  in  the  subsequent  *counts  to  such  inducement,  much  *  3Q7 
..  unnecessary  prolixity  may  be  avoided,  and  this  is  usual  in  ac* 
tions  for  words,  and  proper  to  be  attended  to  in  all  cases.(f) 
But  unless  the  second  count  expressly  refers  to  the  first,  no 
defect  therein  will  be  aided  by  the  preceding  count,  for  though 
both  counts  are  in  the  same  declaration,  yet  they  are  as  distinct 
as  if  they  were  in  separate  declarations,  and  consequently  they 
must  independently  contain  all  necessary  allegations,  or  the 
latter  count  must  expressly  refer  to  the  former.(/)  The  com- 
mencement of  a  second  count,  u  And  whereas  also,'*  Sec.  is  suffi- 
ciently positive  :( g)  In  order  to  avoid  any  objection  as  to  du- 
plicity, it  is  advisable  to  insert  in  the  second  count  for  the  same 
cause  of  action,  the  word  "  other"  goods,  &c.(A)  but  after  verdict 
the  court  will  not  intend  the  goods,  Sec.  mentioned  in  the  sc- 


(*)  3  T.  R.  654     6T.R.  602,  603.  Poet,  vol.  2.  256.  360.    Id.  260.  n.  (/}. 

(c)    See  Lord  Eldon's  observations  And  see  Oro.  EUz.  '240.     And  as  to 

in  2  B.  &.  P.  335.    And  Lord  Ken-  tibvts,  2  Bl.  Rep.  1008. 

yda'a  in  6  T.  ft.  601.  (/)  Bae.  Abr.  Picas  and  Pleading* 

(i)2B.k  P.  335.    5  East,  461.  B.  1. 

(e)  See  the  observations  per  Mr.  (§")  Post,  vol.  2.  260.  if:  (*). 

Justice  Lawrence,  7  Kast,  506.  and  2  (A)  2  Ld.  Raym.  8421    7  Mod.  148.  • 

H.  Bl.  131, 132.  2  Wilt.  114,  115.  See  S.  C.  Com.  IMg.  Pleader,  C.  33.    Sed 

precedents    Cvown    Cir.   As*    114.  vide  Salk.  213. 
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if.  hs  par*,  eood  count  to  be  the  tame  astbeae  in th*'lrst» untesa  it  hi 
Sthiv.  gf  m-  preMjy  ,0  8Utod.(i) 

TCIlI  eodiits.     r         ' 


Wily.  The         The  declaration  in  personal  and  mixed  action*  abooftd  *wn 

c/tt<fc  to  the  damage  of  the  plaintiff  ;(/)  unless  in  scire  Jkcm*  and 
in  penal  actions  at  the  suit  of  a  common  informer ;  m  the  la** 
*  398        ter  case,  the  plaintiff's  right  to  the  peoalty  did  *not  accrue  tilt 
the  bringing  of  the  action,  and  he  cannot  have  sustained  oaf. 
damage  by  a  previous  detention  of  the  penalty,  it  is  not  proper 
to  conclude  ad  damnum  J k)  In  an  action  by  husband  and  wfre  for 
a  battery,  &c.  of  the  wife,  or  whenever  the  wife  Is  property  joined 
in  the  action,  the  declaration  should  conclude  ad  damnum  i/mo*. 
rum  ;(/;  and  when  the  plaintiff  sues  as  executor,  adnikibuwor, 
or  assignee  of  a  bankrupt,  it  is  usual  to  state  that  he  ws*s  in- 
jured as  such  executor,  &c.    In  debt  the  object'  of  the  uciion 
being  to  recover  a  sum  of  money  eo  nomine,  the  damages  die  ' 
generally  nominaL(ni)     But  in  assumpsit)  covenant,  case,  re*  * 
plevin,  trespass  and  other  actions  for  the  recovery  of  damage^  * 
the  sum  in  the  conclusion  of  the  declaration  must  be  sufficient » 
to  cover  the  real  demand ;(«)  for  in'  general  the  pkin tiff  can-  : 
not  recover  greater  damages  than  he  has  declared  for,  and  laid  • 
in  the  conclusion  of  his  declaration  ;(o)  and  if  judgment  be 
given  for  more,  it  is  error,  and  a  court  of  error  cannot  reduce  * 
the  sum  to  the  amount  stated  in  the  declaration.^)     If.  there- 
fore, the  verdict  be  for  more  than  the  damages  laid  in  the  de*  •* 
claration,  a  remittitur,  should  be  entered  as  to  the  surplus  be-  * 
fore  judgment.    The  jury,  however,  may  give  a  verdict  for  as  s 
much  as  is  declared  for,  .and  also  give  costs  separately,  which   > 
*  399        costs  may  afterwards  be  increased  by  *the  court,  though  such    i 
damages  and  costs  might  together  exceed  the  damages  laid  in.    ' 


«*T*^»*^r 


if)  Salk.  S13.    Bae.  Abr.  Pleas,  B.    9.  A.  1  Salk.  114.  Poat»?ot  &\  ».(&. 
1.    Vtn.  AI»r.  Declaration,  (m)  Ante,  K)0. 

if)  Com.  D%.  Header,  C  84.    10        (n)  S  Ler.  57. 
Co.  116.  tor tT7.  a.*.    "  "(o)  10  Co.  ltf."a.b.    Vm.AbnDa, 

(*)  4  Burr.  flOSt.  8490.  magea,  R.   Com.  l)j&  Pleiider,.C»8fc  .< 

(/)<WDig.  Pleader,  C.  84.     Id.        (f  )  H.  ijrid.    5$aal»4t3% 
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th»  *daidfto.(#9  It  Is  usual  Ito  pfecttee  to  Stat*  a  Sum  su'fli-  JX  ft  >*»**. 
cient  to  cover  the  real  demand,  with  interest  tip'  to  the  time  of  6th^  7** 
final  judgment,  taking  care  in  actions  by  original,  on  account 
of  the  fine,  not  to  lay  the  damages  unnecessarily  high,  and  in 
•neb  action  by  original  the  declaration  ought  not  m  strictness 
fe  vary  from  the  writ  in  the  amount  of  the  damages,  but  in  pro- 
ceeding by  bill  a  variance  in  the  amount  of  the  damages  be* 
tfreen  the  ac  etiam  part  of  the  latitat  and  the  declaration!  is  not 
materiaUf) 

In  point  otjbrm  the  usual  conclusion  in  the  King's  Bench* 
"-is  to  the  damage  of  the  said  A  B  of  ■■  ■■/.  and  therefore  he 

*  brings  his  suit/*  Sec    In  the  Common  Pleas,  the  conclusion  ' 
is,  «  Wherefore  the  said  A  B  saith  that  he  is  injured  and  hath' 
".sustained  damage  to  the  value  (or  '  amount')  of  ■"-  '■•    f.  and " 
"therefore  he  brings  his  suit," fee.    In  the  Exchequer,  the 

form  runs,  *  To  the  damage  of  the  said  A  B  of      «  ■  ■  ■  /.' 

w 

<*  whereby  he  is  the  less  able  to  satisfy  our  said  lord  the  king, 

*  the  debts  which  he  owes  his  said  majesty  at  his  Exchequer, 
«  and  therefore  he  brings  his  suit,"  See.    By  the  above  words 
9tdt  or  seeta  (a  arguendo)  were  anciently  understood  the  wit-'  * 
dosses  or  followers  of  the  plaintiff,  for  in  former  times  the'  ' 
law  would  not  put  the  defendant  to  the  trouble  of  answering' 

the  charge  till  the  plaintiff  had  made  out  at  *fea*t  a  probable  '  *  400 
case*  But  the  actual  production  of  the  suit,  the  teet*  or  fol- 
lowers is  now  antiquated,  though  the  form  of  k  still  conti- 
nues^?) In  actions  against  ottwnic*  and  other  officers  of  the 
court,  the  declaration  should  conclude  undepttit  remedium  in- 
stead of  bringing  suit ;(»)  but  an  inaccurate  conclusion  in  this 
case  is  no  cause  of  demurrer  ;(v)  however  in  one  case  on  a 
special  demurrer  the  court  for  the  sake  of  keeping  up  the  old 
established  form  of  "  prays  relief,'*  Sit.  proposed  an  amend- 
ment without  payment  of  cests.(x)  When  the  action  is  by 
bill  aganrsra  memberc* the  house  of  commons,  the  bill  con- 
cludes with  a  prayer  of  process  to  be  made  to  the  plaintiff,  ac- 
ta the  statute,  Sec.  .     . 


(r)  Vm,  Abr.  Damagw,  R.  pi.  9,  (w)  Gil*,  a  P.  49. 

tO,  XU    lOCo.  itr.  ft,  &  '   (t,)  Audi-.  347.    Barnes,  1 

(»)  5  T.  R.  4SS.    Ante,  Ml  (*)  Bme*.  %$?. 
(0  3  BL  Com.  *W.   Gilb.CP.4S. 
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U.  hi  part*,      In  an  action  at  the  suit  of  ad  executor  or  administrator,  im- 
7thI&  Tl*!i     ?nediately  after  the  conclusion  to  the  damage,  &c.  and  before 
pledges. '        the  pledges,  a  firgfeft  of  the  letters  testamentary,  or  letters  of 
administration  should  be  made  ;(y)  but  in  scire  facias  the  /ire- 
fert  may  be  either  in  the  middle  or  at  the  end  of  the  declara- 
tion ;(z)  and  in  an  action  on  a  note  indorsed  to  the  plaintiff  by 
an  administrator,  no  firofert  is  necessary ,  because  the  plaintiff 
b  not  entitled  to  the  custody  of  the  letters  of  administration, 
which,  however9  must  be  proved  on   the   trial  ;(o)   and  the 
omission  of  the  firofert  is  now  aided,  unless,  the  defendant  de- 
mur specially  for  the  def$ct((6) 
*  401  *At  the  end  of  the  declaration  in  the  King's  Bench,  by  bfll* 

H  is. usual  to  add,  the  plaintiff's  common  fUedges  to  prosecute, 
-John  Doe  and  Richard  Roe.(c)    But  in  proceedings  by  original 
and  in  tjxe  Common  Pleas,  pledges  are  supposed  to  have  been 
found  in  the  first  instance  before  the  defendant  was,  summoned, 
and  therefore  they  are  not  to  be  stated  at  .the  end  of  the  decla- 
ration unless  in  proceedings  against  attormes,  &c.(d)  and  in  an 
action  at  the  suit  of  the  king, -the  queen,  or  an  infant,  pledges, 
'  were  not  at  any  time,  necessary  ;(?)  and  as.  tbey  have  long  cea- 
sed to  be  real,(/)  the  statement  of  them. is  now  unnecessary,, 
'  and  the  omission  cannot  be  taken  advantage  of,  even  by  special 
demurrer,  because,  cessante  ratione  cetsat  ct  iflsa  lex.(g) 
Defects  when      If  the  defendant  instead  of  demurring  pleads  to  the  declara- 
tion, many  defects  therein,  and  particularly  those  which  are  not 
substantial,  will  be  aided  at  common  law,  either  by  the  plea  or 
by  a  verdict  for  the  plaintiff,  (/j)     Many  of  the  instances  have , 
been  stated  when  considering  the  different  parts  of  the  deck- 


(y)  Bac.  Abr.  tit.  Executor,  C.  ing,  43.  and  yet  it  xras  enacted  far  the 

(z)  Carth.  69.  '  statute  4  Ann.  c.  16.  ».  1.  that  no  ad- 

(«)  WiUea,  640.  9airtagethsJI.be  taken  of  the  omia. 

(b)  4  Ann.  o.  16.  s.,1.  skm  of  pledges,  unless  assigned  tpc* 

(c)  -3  Bl.  Com.  295.    Co.  Lit.  161.  dattyy  as  qause  of  demwnt  t  thereby 
a.  n.  4.    Com."Dig.  Pleader,  C.  16.  admitting  the  omission  to  be  an  ex- 

(d)  Summary    on    Pleading,   42.  isting  objection,  and  s'mee  that  statute 
Biirues,  163.  leave  has  been  given  to  amend,  see 

(e)  8  Co.  61.    Cro.  Car.  161.    Co.  1  WUs.  226.   2  WUs.  142.  Rep.  temp. 
Lit.  133.  a.    Sir  W.  Jones,  177.  Hardw.  315.     Fortes.  96a 


(/)  3  Bl.  Com.  295.    Co.  Lit  161.  163.    Palmer,  5 IS. 

a.  n.  4.  (A)  Com.  Dig.  Pleader,  C.  85.  97* 

(  g)  3  T.  R.  157, 158.    Barnes,  163.  and  the  gates  there  collected. 

£  li.  B).  161.    Summary  on  Plead-  ,     .                          m 
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raUon;thegenendruieappear8tobetl^ifthedeciandonbede-  II  ju  part* 
fective  *in  point  of  form,  as  wanting  time,  place,  or  other  cir-  *?jj*.cts  whett 
cumstances,  it  may  be  aided  by  the  fdea  ;(i)  and  in  some  instan-  *  4Q2 
ces  even  in  matters  of  substance  ;(*)  thus  in  an  action  of  tres- 
pass for  taking  goods,  not  stating  them  to  be  the  property  of 
the  plaintiff,  the  defect  will  be  aided  if  the  defendant  by  his 
plea  admit  the  plaintiff's  property. (/)  After  verdict,  if  the 
issue  joined  be  such  as  necessarily  to  require  on  trial,  proof  of 
the  facts  defectively  or  imperfectly  stated,  or  omitted,  and  with- 
out which  it  is  not  to  be  presumed  that  the  judge  would  direct 
the  jury  to  give,  or  the  jury  would  have  given,  the  verdict,  such 
defect*  imperfection,  or  omis&ipn,  is  cured  bjj  the  verdict  at 
common  law.(tn)  In  short  the  court  will  infer  almost  any  thing 
after  verdict ;(»)  and  want  of  certainty  in  the  description  of  the 
'consideration  or  of  the  contract  itself  will  be  thereby  aided  ;(o) 
bu$  this  rule  must  be  taken  with  some  qualifications  jffhich  will 
hereafter  be  more  fully  stated^)  and  the  defects  aided  by  dif- 
ferent  statutes  will  also  then  be  considered. 


(i)  Id.   ibid.    1  Sid.  184.     Plowd.        (m)  1  Saund.  228.  a.  n.  1.  and  eases 

183.'  8  Co.  190.  Ik  there  collected.  7  T.  R.  522.    TiddV 

.  (*)  I  Sid.  184     1  Pknrd.  188.  and  JPrae.  4th  edit 
we  the  cases  collected  in  Com.  Dig.        (n)  Per  Ld.  Eldon,  2  B.  &  P.  259. 
rieader,  C.  85.    A  ate,  261.    But  see        (0)  8  B.  &  P.  265. 
8  Co.  190.  b.  (p)  gH.  fe  P.  259.    1  Saund.  928. 

.  (QjSJd.  «4>  n.l. 


»   - 1 
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of  the  clauso*  eoitotAirc*,  A*»R*tAirc*  **» 

OTXB,   AND   IMPARLANCES. 

-D^FORE  we  consider  the  Afferent  plea*  i**  personal! 
it  may  be  proper  in  this  chapter  to  examine-  a  few  petal  re- 
lating to  the  claim  of  conusance,  appearance  and  defence)  oyer 

j;  Oaim  •/    ***  imparlances. 

*****™*-  The  claim_olc0iiiistwce(d.i&^ 

a  third  person,  demanding  judicature  in  the  cause  against  the 
glaintiftV  who  ha*  chosen  to  commence  his  action  out  of  the. 
claimant's  court.(A)  It  is  a  question,  of'  jurisdiction  to—ten 
the  two  courts,(c)  a^d^ot  between  the  phdniiflT  and  defendant^ 
a&  in  the  case-of  a  pl^a  .to.  t}*e,  jurisdiction,  and  therefore  it  must 
be  demanded  by  the  party  entitled  to  conusance,  or  by  fab  re- 

*  404  presentative,  and  not  by  the  defendant  or  his  attorney  Ad)  A 
plea  to  .the  jurisdiction  *must  be  pleaded  in  person,  but  a  claim 
of  conusance  may  be  made  by  attorncy.(0  Hence  the  consi- 
deration of  this  claim  might,  on  first  tiew,  appear  foreign  to  a 


(a)  At  to  conusance  in  genera!,  tee  Sod  pleat  10  the  jaffajfiatio*, 

Gilb.  C.  P.  199.  fcc.    1  SeUon,  Ch.  7.  abatement 

Tidd,  Ch.  ST.  Yin.  Abr.  Conusance,  (o)  S  W3t.  400.  See  the 

Com.  Dig.  Court*,  P.      Ban.  Abr.  in  Rett.  Bnt  131.    Wiilee,  833. 

Court*,  D.  3.    3  B1.  Com.  SOS.    At  Wilt.  410. 

Hh  stated,  that  the  claim  of  coon-  (c)  Forte*.  Rep.  1ST.    $  Via  Abr. 

aanee  should  be  made  before  defence,  588,  980.  S.  C. 

aee  3  Bl.  Com.  SOS.  I  here  consider-  (d)  Forte*.  Rep.  157.    5  Via.  Abr. 

ed  the  nature  of  such  claim  anterior  588,  580.  503.  50C  080.    IS  Mod .  66SL 

to    defence  and  mmarianee,  ojer  (e)SWils.4ta    5  Via.  Aft* $90. 
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tieatiscof  this  nature,  but  as  It  is  frequently  made  at  the  insti-  /,    Claim  of 

gation  of  the  defendant,  and  affects  the  pleadings,  it  is  proper  conmuiice' 

IP  be  concisely  inquired  into.    This  claim,  when  made  upon 

tiie  courts  at  Westminster,  is  not  encouraged,  and  therefore  the 

greatest  accuracy  must  be  observed  in  the  time  and  manner  of 

making  it(/)    it  may  be  considered  with  reference,  1st.  To 

the  several  sorts  of  inferior  jurisdictions  ;  2dly.  To  the  actions 

ia  which  conusance  may  be  claimed ;  and  3dly.  To  the  time 

and  manner  of  claiming  it. 

-   According  to  the  various  deefetons  collected  in    Vlner'* 

Abridgment^  g)  there  are  three  sorts  of  inferior  jurisdictions. 

t*!pJfc$M  tykgrant  terete  fUaeite,  which -is  af  $e  lowest  de-  » 

aciiption,  and  is  merely  a  concurrent  jurisdiction,  and  can  nej- 

thet  be  claimed  nor  pleaded ;  and  where  priority  of  suit  gives  * 

•nftcoutf  iltttpi^erence«(A)  .The  second  is  by  grant  habere  \ 

cognitiq&cm  ■  jtfattfpraw,  and  •  this  must  be  limited  as  to  ; 
place*  and  being  .intended  for  the  benefit  of  the  lord,  may 
be  claimed  by  him,  though  it  cannot  be  pleaded  by  the  de* 
fetylant  to.  the  jucisdf^on.  The  third  ia  by  grant  habere 
cog&kianem  fllaciterum,  wth  eiecftwvctiverdsy  as  where  the  king 
grants  to  a.  city  that  the. inhabitants  shall  be  sued  within  the 
city  *agd*°*  elsevthere^  and  this,  may  follow  the  person,  and  *  *  4Q5 
need  not  be  confined  to  any  place,  and  being  an  exempt  juris*  ' 
Action  may  be.  either  claimed  by  the  lords  or  pleaded  by  the 
defendant*  to  the.  jurisdiction  ?  but  even  in  the  latter*  case,  the 
proceeding  in  the  superior  courts  must  be  objected  to  in  the 
firar  instance  by  claim  of  conusance*  or  plea  to  the  jurisdk* 
tion.CO  Hence*  U  is  a  general  rule,  that  where  the  defendant  is 
at  liberty  to  ptea4*°  .the  juu*0i«#uaaef  the  court),  theiord  of  the 
franchise  may  claim  conusance,  but  not  vice  versa  Xj)  Where 
two  persoosi  claim  rnnnsanrr ,  it  ii  to  br  granfrml  te~him*pho 
first  demanded  it,  and  the  right  of  the  parties  claiming  conu- 
sance Wnsfbe  tried  hV another 'adttdn  between  thetn.C*) 

(/^Seethe  reatfoti,  9  Wito.  406*,  Westminster,  is  ia  c'/ect  taken  away 

409.  tWilles,  997,  368.  '  '  by  different"  statutes,    a  net  in    such 

Cg")  Tit.  Conusance,  vol.  5.  569.  case  the*  objection  may  be  pleaded  in 

See  aMCoa>.IXg.  OftttftS/P.    Bac.  bar,  or  given  In  evidence  under  the    '  \ 

Abr.  Courts,  D.    Fortes.  Hep'.  156*  general  issue.    See  1  East,  35£.    6 

(A)id.ibW.    fOMorf.  196.  Hardr.  East,  583. 
509.     FWmvtfS.    lS*fo«fc643.  ti)  Mb.  C.  P.-I9.1.  * 

(I)  I&'JbioWAaflr .  -196.    Ifrsoine  *  J  (*)  *  Tin.  A  Br.  5*9/ 
eases  the  jurisdiction  of  the  courts  at 

Vol.  I.  I  37  ] 


405  OF  THE  CLAfti  OF  COHUSANQfc. 

/  Claim  *f  Tne  privilege  of  claiming  cw«aii»  la  cojftfiocd  to  coast*  a/ 
conusance.  record  unless  in  the  case  of  ancient  demesne  *(*)  atfcd  to  kotff 
action  a  ;(/»}  except  where  the  defendant  ia  a  iiteaslaer  o£  that 
university  of  Oxford  or  Cai»*fT^r;(n)  it  la  ajao  r<ff»faeritO 
such  actions  as  were  in  ase  at  the  time  of  the  grant  ;(*)  «*4 
docs  not  extend  to  those  created  since  by  act  of  parliaiftcuti 
except  where  a  common  law  action  is  given  against  a  person 
by  'another  name,  as  debt  against  an  adminuiraaor.(^)  Neither 
*  406  will  this  privilege  be  *  allowed,  where  the  court  claiming  coop> 
sance,  cannot  give  remedy^?)  and  when  there  would  copse- 
quently  be  a  failure  of  justice*  ;(r)  as  in  replevin*  because  if  the 
plaintiff  be  nonsuited,  a  second  deliverance  should  be  grama*} 
which  the  franchise  cannot  issue ;(*)  nor  in  gworf  imficdii9  because 
the  inferior  court  cannot  aeod  a  writ  to  the  bi*hgp*(<)  nor  in 
waste,  or  where  the  lord  is  a  party  and.  the  plea  is  to  be  hokfeft 

w 

before  Idmself  ;(tt)  or  where  the  defendant  is  a  stntBger  who 
hath  nothing  within  the  franchise^  v)  or  wheie  \b&  fiteinUJf  ia 
a  privileged  person,  as  an  attorney  or  officer  of  the  cpurt,(w) 
and  it  also  seems  that  the  court  cannot  gjanj:  conusance  it 
part  ;(x)  though  upon  a  plea  in  abatement;  the  writ  may  ajajate 
as  to  a  part  (y)  Conusance  may  however  be  claimed,  where 
the  defendant  is  in  the  actual  custody  of  the  marahaL(z) 

With  respect  to  the  time  when  conusance  should  be  claim- 
ed, it  should  be  after  the  defendant  has  appeared)  because  tiH 
then  there  is  no  cause  in  court?  and  the  defendant  might  coun- 
terplead the  couusance.(a)    It  is  said  that  it  should  be  be&w 


(0  2  GHb.  C.  P.  191,  192.    2  Inst.        (i>)  I  TloH.  Abr.  403.  pi.  16. 1 48- 

140.    Willcft,  259.    5  East,  284.  &  Am.  &3. 
(in)  4  Inst.  213.     1  Sid.  103.  (w)  Willes,  233.  3  Leon.  149.   lit 

(n)  Gilb.  C.  P.  193.  Bac.  Abr.  102.  Rep.  S04.    Barnes,  346.    5  Yin.  Abr. 

Wondd.  Inst.  521,  522.  59a  8.  C.     W.  59fc  ace.  BendL  SJJ- 

(o)  14  Hen.  IV.  20.  B.  centra,  nor  wfceee  U>©  dgfeidaxtU 

(p)  Id.    22  Edw.  IV.  22.  an  attorney,   sec   Yin.  Abr.  572.   1 

(V)  2  Ventr.  353.  Roll  Abr.  489.  «cc.  5  \"m.  Aft*  594. 

(r)  Id.  ibid.    Hard.  507.  c&ntm. 

(»)  2  lust.  14<).  (jt)  5  Vin.  Abr.  597.     1  ftoll.  4A5. 

(0  Bac.  Abr.  tit.  Ctwrts.  I>.  3.  (y)  2  Sau*d.  -209,  StO.  in  noiia.  2  B% 

(«)  8  Hen.  VI.  18,  19, 20,  21.  H«b.  It  I\  42a    Kep.  temp.  Hardv.  STJL 

87.    See  the  singular  argument,  3  BL        (*)  I  Salk.  2.  GHb.  C.  P.195.  Bro. 

Com.  a.  d.  299.  Abr.  Cowmmct,  50. 

(«)  UM>.  C.  P.  Utf.    Crab.?*. 
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■toil  demriee^*)  tad  aftaordutg  to  the  "entries,  it  is  to  be  made  /.  a  am  of 
before  arty  defence*  immediately  after  the  statement  of  the  de-  <»"«""«*• 
Jfendant's  ag*pearat)ce<(c)  end  it  is  au  established  rule  of  law, 
r<*  that  it  nrast  be  claimed  in  the  first  instance  or  at  the  first 
^day,M(d)  and.  coeaeqtmntly  it  should  be  made  before  impar- 
lance ;(*)  though  in  general  where  a  declaration  is  delivered 
in  vacation  mi  of  the  preceding  term,  the  claim  or  conusance 
Ynay  be  entered  oa  the  first  day  bf  the  following  term,  as  of  the 
preceding  term.(/)  Where  the  writ  discloses  the  particular* 
of  the  cause  of  action,  k  appears  to  have  been  considered  as 
legal  notice  to  the  lord*  Ice.  of  the  invasion  of  his  jurisdiction, 
ee  as  to  make  k  incumbent  on  him  to  claim  conusance  cm  the 
Tteiy  first  day  the  defendant  hath  in  court,  even  upon  the  re- 
turn day  of  the  writ;  but  when  the  writ  does  not  disclose  the 
precise  cause  of  action,  then  it  is  sufficient  to  make  the  claim 
on  the  first  -day  given  upon  the  declaration.^) 

In  point  of  fbrm,(h)  conusance  may  be  claimed  by  the  lord 
of  the  franchise,  or  by  his  bailiff  or  attorney.^)  If  it  be 
claimed  by  attorney,  the  warrant  of  attorney  must  be  pro- 
duced in  court  and  filed.  (./X  The  grant  of  conusance  must 
aho  be  produced^*)  or  an  exemplification  of  it  under  *the  *  493 
great  seal ;(/)  and  if  the  grant  was  before  time  of  memory, 
an  allowance  roust  be  .shewn  in  the  King's  Bench,  or  be- 
fore justices  in  Eyre,  or  confirmation  by  patent  ,(m)  and  it 
cannot  be  chained  by  prescription.^)  Upon  a  chum  made  by 
the  university  of  Cambridge,(o)  there  must,  in  addition  to  the 
grant,  be  an  exemplification  of  the  private  statute  confirming 


(0)  9  B1.  Com.  SQS.    Bat  tee  5  Via.  (1)  Bro.  Abr.  tit  Conusance,  50.   1 2 

Abr.  507.     I  Roll  Abr.  495.  Mod.  644.  666.     See  tlie  eiury,  Rust. 

(c)  Rttst.  E»t  12S.    2  Wils.  410.  Eut.  1*28.     Willes,  234. 

(rf)  5    Burr.    9823.      Hep.  temp.  (j)  See  the  form,  Willes,  233, 234. 

Hsrdw.  241.    2  Wiia.  411.      Willes,  Psiiu.  456.    I  Sid.  103.    1  Lev.  89.    2 

233.  Wils.  406. 

(0  W.  ibid.    2  Wita.  411.     Willes,  (*)  12  Mod.  644.    1  Bl.  Rep.  454. 

233.     3  Bl.  Com.  298.    10  Mod.  127.  (/)  5  Burr.  2820. 

Fortes.  157.  (»n)  Keilw.   189,  190.     1  jRii!.  103. 

(/)2Wi!s.411,4l2.  tSslk.  183.     1  Ld.  Raym.  427,  428. 

(§-)  5  Burr.  2823.    2  Wils.  413.    K>  475.    S.  C  Gilb.  C.  P.   195.  but  see 

M<xt.  127.  Bro.  Abr.  tit.  Conusance,  51. 

(A)  Com.  Dig.   tit  Courts,  P.  3.  (»)  Corn.  Dig.  tit.  Courts,  P.  3. 

Rast  Ent.  128.  («>  10  Mod.  126.    1  Bl.  Kcp.  454. 


i 
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l.  Claim  of    it,(A)  together  with  an  affidavit  of  the  defendant's  reeidcKe^** 
c*m«a/u*f       The  cbim  .t8elf  mu8t  ^  entered  upoll  a  ^(r)     |t 


.demand  of  something  quod  sibi  debetur,  it  must  be  perfecfly 
entered  upon  record)  and  must  state  every  thing  that  is  t»*ake 
away  the  general  jurisdiction  of  the  superior  court,  and  the 
whole  ought  to  be  set  forth  with  all  the  proceeding*  in,  the  rmmwt 
in  the  superior  court  till  the  instant  of  making  the  claims,  and 
after  stating  the  proceedings,  the  entry  runs  thus :  "  And  the 
"  said  defendant  by  £  F>  his  attorney  comes  ;"  {but  the  de- 
fendant says  no  more  nor  make*  any  defence^  and  then  the 
proceeds  as  follows)  "  and  hereupon  comes , 


"  lor  of  the  university  of  Oxford,  by  G  ^f,  his  attorney,  t» 
"  demand,  claim,  prosecute  and  defend  his  libertie»*»d  prif* 
*  leges  thereof,  that  is  to  say,  to  ha*e  the  conusance  of  the 
M  plea  aforesaid,  because  he  saith,"  &c.  (setting  out  with  gnat 
precision  all  the  circumstances  on  which  the  claims* founded,  ami 
concluding  thus:)  "  and  the  said  chancellor  demands  his  liber* 
*  409  "  ties  ^d  privileges  aforesaid,  according  *to  the  form  and  e& 
"  feet  of  the  letters  patent  aforesaid,  and  the  confirmation  afere* 
«  said,  in  this  plea  between  the*parties  aforesaid*  bent  in  the 
«  court  of  our  said  lord  the  king  now  depending*  to  he  allowed 
«  to  him,  as  heretofore  hath  Ifcen  atiowedJX9}  though  the  Jafr? 
ter  words  are  not  necessary,  where  the  franchise  is  given  by 
act  of  parliament.^) 

The  claim  of  conusance  if  insufficient  in  form  of  substance, 
may  be  demurred  to,  or  the  facts  therein  alleged  may  be  tra- 
versed by  the  plaintiff^?)  If  the  claim  be  dtftftUcmedo*  detank 
rer,  the  judgment,  after  the  usual  entry  of  curia  advisor*  vua\ 
and  giving  day  to  hear  judgment,  as  well  to  the  plaintiff,  and  per- 
son claiming  conusance,  as  to  the  defendant,  is,  that  the  matter 
aforesaid  by  the  party  claiming  conusance  in  manner  and  form 
aforesaid  alleged,  is  not  sufficient  in  law,  therefore  it  is  consi- 
dered that  the  said,  &c.  (the  person  claiming  conusance)  have 
not  his  aforesaid  liberty,  in  his  said  plea  mentioned,  and  it  is 


(p)  1 3  EHs.  c.  99.     2  WIU,  412.  («)  Pep  Wif mot,  C.  J.  2  Wfls.  409, 

(?)  1  Barn.  K.  B,  49.  65*    fiStra,  410.    Rant.  128.    Will**,  334. 

810.     2  Wife.  311.    1  Bl.  Rep.  454.  (0  Id.  ibid. 

5. Burr.  2820.  (a)  2  Wils.  410.  Comb.  319.    Ra*. 

(r)  Comb.  319.    1  Bam.  K.  B.  65.  got.  129. 

2  Stra.  S10. 
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f  oontmanded  by  the  Mod  court,  as  welt  to  the  said,  Sec.  (the  per-  J.  C&ww  «/ 
aon  claiming  conusance)  as  to  the  said  defendant,  that  to  the 
writ  and  count  aforesaid,  the  said  defendant  do  answer,  Sec.  and 
thereupon  the  said  defendant  defends  the  wrong  and  injury, 
when,  &c.  and  prays  leave  to  imparl,  fee.  and  the  pleadings 
proceed  as  usual,  (x/) 

*  If  the  claim  be  allowed,  a  day  is  given  upon  the  roll,  for  the 
iard  of  the  franchise' to  hold  his  court,  and  the  parties  are  com* 
manded  to  be  there  *on  that  day.(t>)  But  the  record  still  re*  *  a  ja 
mains  in  the  court  above  ;  and  a  transcript  only  is  sent  down  to 
Hie  court  betow,(w)  in  order  that  if  justice  be  not  done  there,  as 
U  the  defendant  be  a  stranger,  and  has  nothing  within  the  fran- 
chise* by  which  he  can  be  summoned,  or  if  the  judge  refuse 
to  do  justice,  the  plaintiff  may  have  a  resummon*  upon  the  re- 
oortf  in  the  eodrtabove<(x)  the  cause  assigned  in  which  resum- 
mons may  5e  traversed  by  the  party,  who  originally  claimed 
conusance  ;  and  if  found  for  him,  the  cause  will  be  remanded ; 
but  if  found  against  him,  the  parties  go  on  in  the  superior 
court,  from' the  period  or  situation  in  which  the  cause  was  at 
the  allowance  of  the  claim,  just  as  if  such  claim  had  never  been 
«l!owed.(y)  And  if  a  resummons  issue,  upon  failure  of  right 
in  a  franchise,  the  lord  of  the  franchise  shall  never  afterwards 
have  conusance  of  that  plea.(r) 


(Before  we  inquire  into  the  qualities  and  parts  of  the  various  //.  Jppew- 
ptoas  in  personal  actions,  it  is  advisable  to  consider  the  state-  J^^^" 
raent  of  the  defendant's  appearance^  of  his  defence^  of  the  de- 
mand of  oyer,  and.  of  imparlances,  which,  when  they  occur  in 
pleading,  usually  precede  the  statement  of  the  subject  matter 
of  the  defence.    The  language  of  the  plea,  and  of  the  entry 
on  the  record,  of  these  allegations  is  thus:   "And  the  said  C 
'*  D%  (she  defendant,)  by  E  F,  his  attorney,  comes  *and  defends        m  All 
"  the  wrong  (or  in  trespass  "force")  and  injury,  when,  8cc.  and 


(v)Ra«t  12*.  b.  (x)  8  Witt.  411.     12  Mod.  644 

(tO  Rnst.  Knt.  129.    2- Wils.  411.  2  Hardw.  507.    Btat  see  5  Vin.  Abr.  tit 

Ld.  Raym.  8.16,  «37.      18  Mod.  644.  Conuaaneev  589.    10  Mod.  127. 

3  Salk.  79.  S.  C  (y)  2  VWU.  411.  6  Vin.  Abr.  3,  4. 

(w)  Id.  Jenk.  31 .    5  Vin.  Abr.  599.  (*)  Jenk.  34.  5  Via.  Abr.  576. 588. 
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11  ^OddL    *  cra*es  oyer  of  the  said  writing  obligatory,  and  it  is  read  tp 

fence.  a  him,  8cc.  he  also  craves  oyer  of  the  condition  of  the  said  wtt- 

u  ting  obligatory,  and  it  is  read  to  him  in  these  words :  The 

11  condition,  &c.  (setting  out  the  condition  verbatim.*)     Which 

"  being  read  and  heard,  the  said  C  D  prays  leave  to  impart 

u  to  the  said  declaration  until next  after  ,  and 

"  it  is  granted  to  him,  and  the  same  day  is  given  to  the  said 
"  A  B,  (the  filaintiff)  here,  &c.  At  which  day,  to  wit,  OB 
«  _  next  after  — — ,  at  Westminster  aforesaid,  come  as 
«  well  the  said  A  /?,  as  the  said  C  £>,  by  their  respective  at* 
"  tornies  aforesaid  ;  and  the  said  C  D  saith,  that  the  said  A 
"  B  ought  not  have  or  maintain  his  aforesaid  action  thereof 
«  against  him,  because  he  saith  that,  Sec.  (stating  the  grmmd 
"of defence. .)"(«) 

The  above  "  venit*'  is  the  statement  on  record  of  the  defend- 
ant's appearance  in  court,  and  is  said  to  be  necessary  to  make 
,  him  a  party  to  the  suit,  because  dicit  without  venit  might  fee 
ore  tenus.(t)  It  has  however  been  decided  that  the  word  venit 
is  no  part  of  the  plea,  so  that  if  defence  be  made  without  it* 
it  is  good,  for  the  defendant's  making  defence  shews  him  tote 
in  court,  and  makes  him  a  party  in  the  piea,  particularly  where 
he  appears  to  be  in  custodia.(u)  When  the  defendant  pleads 
in  a  different  name  to  that  in  which  he  is  sued,  whether  la 
*  412  abatement  or  in  *bar,  the  statement  of  appearance  must  not  be, 
"  and  the  said  C  D  comes,'!  &c.  but  should  be,  wand  C  Hf 
"  (the  real  name,)  against  whom  the  said  A  B  hath  exhibited 
"  his  said  bill  by  the  name  of  E  D%  by  ■,  his  attorney, 

"  comes  and  defends/*  Sec  (v)  In  general  the  appearance  may 
be  stated  to  have  been  in  person  or  by  attorney,  according 
to  the  fact,  but  in  an  action  against  a  feme  covert  sued  alone,  it 
must  be  alleged  that  she  appeared  in  person  ;(w)  and  an  infant 
must  plead  by  guardian,  and  not  by  attorney  or  ftrochein  amy.(x) 
And  in  picas  to  the  jurisdiction,  the  appearance  most  he  im 


(»)  Sec  the  form,  3  Bl.  Com.    Ap-  (v)  3  Wib.  4lS.     *  T.  R  487.    S 

pemlix,  Xo.  3.  .                              *  Went  210.  Wtlles,  4U  n.  «.  *  Satnd. 

(0  Skin.  582.      Cilb.  C.  P.  1*6.  209.  b.  n.  1. 

Bac.  Abr.  Pleas,  D.  Com.  D\  Abate-  (w)  2  Stand.  900.  c    Post,  v<*  *- 

rocnt,  I.  US.  Lutw.  8,  9.  Co.  Lit.  127.  401*. 

b.  (r)  2  Saund.  \\7.  t  n.  1.     lb-  212L 

(ft)  Sulk.  544.    Skin.  56&   Com.  ft.  0.4,    PimI.voUS.4UI. 
tig.  Abatement,  L  16. 


OF  APPEARANCE  AND  DEFENCE.  418 

£erpoQ.(9)  And  though  several  attornie*  in  partnership  waf  ji  Appear- 
be  retained  by  the  defendant,  he  can  only  plead  by  one,  and  not  j^j^J01*  -* 
in  the  name  of  the  firm.Cr) 

-    After  the  statement  of  the  appearance  follows  the  defence, 
which  is  defined  to  be  the  denial  of  the  truth  or  validity  of  the 
complaint,  and  does  not  signify  a  justification.     It  is  a  general  # 
assertion  that  the  plaintiff  has  no  ground  of  action,  which  as- 
sertion is  afterwards  extended  and  maintained  in  the  pica. (a) 
This   is  so  essential  in  pleading,  that  formerly  if  no  defence 
were  made,  though  the  plea  were  in  other  respects  sufficient, 
judgment  wag  given  against  the  defendant. (J>)     *\i\  scire  facias,        •  4  J  3 
however,  no  defence  is  made  ;(c)  and  it  is  not  necessary  in  a       • 
plea  of  ancient  demesfie,(rf)  or  to  the  jurisdiction  of  an  infe- 
rior court  having  no  jurisdiction  of  the  matter,  though  it  is 
otherwise   when  the  plea  relates  rather  to  the  person  than  to 
the  subject  matter  of  the  action.(e)     Where,  however,  an  at- 
torney of  the  Common  Pleas  was  sued  in  the  King's  Bench, 
and  pleaded  his  privilege  without  a  defence,  it  was  held  suf- 
ficient^,/*)    Defence  is  of  two  descriptions,  first,  half  defence 
Which  is  as  follows,  "  venit  et  defendit  vinPet  injuriam  et  dicit" 
kc.  or  secondly,  full  defence,  "  ver.it  ct  defendit  vim  et  injuriam 
*4  quando"  &c.  (meaning    "  guando  et  ubi  curia  consideravity" 
or  when  and  where  it  shall  behove  him,)  "  et  damna  et  guicguid 
•*  quod  ifise  defender e  debet  et  dicit"  b.c.(g)     In  strictness  the 
words  "  guando"  &c.  ought  not  to  be  added  when  only  half 
defence  is  to  be  made,  and  after  the  words  '<  venit  et  defendit 
"  vim  et  injuriam,"  the  subject  matter  of  the  plea  should  im- 
mediately be  stated.(A)     It  has,  however,  now  become   the 
practice  in  all  cases,  whether  half  or  full  defence  be  intended, 
to  state  it  as  follows  :  "  And  the  said  C  D9  by  ,  his  at- 


(  y)  «  Sftttad.  909v  b.  c.  (e)  Bao.  A  bis  Pleas,  D. 

(z)  4  East,  195.  (/)  I  Sulk.  30.      Bae.  Abr.  Pleat, 

(o)  3  Bl.  Com.  2*6.     Co.  lit.  147.  D. 

b.    As  to  defence  In  general,  teethe  ($)  Co.  Lit.  137.    b.     Bae.  Abr. 

same    reference*,     and    Bae.    Abr.  Pleas,  D.    Hast.  Ent  6S2.     Wiileq, 
Pleas,  1>.  and  S  T.  R.  631.                     Hi.    Gilb.  C.  P.  188.     8  T.  R.  63S. 

(6)   Co.  Lit.   127.  ».    Bae.  Abr.  See  the  forms,  3  Bl.  Com.  Appendix, 
Pleas,   D.      Willea,   41.      B«t  sea    No.  &    Post,  vol.  2.  409. 

Skin.  588.  (a)  Gilb.  C.  P.  1*8.    S  T.  R.  S3£ 

(c)  $  Lev.  18ft.  3  B,  &  P.  9.  a.  a. 

(J)  S  Lev.  lb*.    lid.  Ravm.  117. 


413  OF  OYER. 

II  Appear*   u  tonw/y,  comes  and  defends  the  wrong  (or  in  trespass  foree) 
y™e-  *«  and  injury,  when,   8cc.  and  says/'  which  will  be  considered 

*  414  only  as  half  defence  in  cases  where  *such  a  defence  should  be 
made,  and  as  full  defence  when  the  latter  is  necessary  .(i)  U 
full  defence  were  made  expressly  by  the  words  u  when  and 
9  «  where  it  shall  behove  him,"  and  <*  the  damages  and  what- 
"  ever  else  he  ought  to  defend,"  the  defendant  would  be  pre- 
cluded from  pleading  to  the  jurisdiction  or  in  abatement,  for 
by  defending  when  and  where  it  shall  behove  him,  the  defend- 
ant acknowledges  the  jurisdiction  of  die  court,  and  by  defend- 
ing the  damages  he  waives  all  exceptions  to  the  person  of  the 
•  .  plaintiff.(y)  Want  of  defence  being  only  matter  of  form  the 
omission  is  aided  on  a  general  demurrer\(£) 


HI-  Of  oyer.  The  statement  in  a  plea  of  oyer  and  of  the  deed  follows  the 
defence  and  precedes  the  entry  of  imparlance.(a)  It  is  a  prayer 
or  petition,  that  the  party  may  hear  read  to  him  the  deed,  Sec. 

» 

stated  in  the  pleadings  of  the  opposite  party,  and  which  deed 
is  by  intendment  of  law  in  court,  when  it  is  pleaded  with  a 
firofert.(6) 

If  the  plaintiff  in  his  declaration  necessarily  make  a  prqfert 
9         of  any  deed,  probate,  letters  of  administration,  &c.  the  defend- 
ant may  pray  oyer,  which  cannot  in  such  case  be  refused  by  the, 
*  415        court  ;(c)    *and  if  the  deed  be  lost  or  destroyed,  the  plaintiff 
should  declare  accordingly,  whereby  the  defendant  would  be 
precluded  from  praying  oyer>(d)  but  if  a  profert  be  unneceesa- 


(0  8  T.  It.  633.    WHles,  41.   3  B.  demand  of  oyer    has  been  so  fully 

&  P.  9.    3  Saund.  200.  c  considered  in  the  works  referred  to 

(;)  3 Saand.  309.  e.      3  B1.  Com.  in  this  note  that  it  will  be   sufficient 

397,  398.    Co.  Lit.  137.  b.    Bao.  Abr.  hereto  eonfine  our  attention  tojra^h 

Plena,  D.  points  as  relate  to  pleading.    TtrlfTs 

(fc)  3SrHc.  271.  Prac.  3d  edit  536  to  531.    4th  edit 

(a)  Ante,  411.  but  see  an  instance  518  to  533.      1  Sell.  Prac,  385  to  391. 

of  oyer  after  Imparlance,  1  Satind.  3.  1  Saand.  9.    Com.  Dig.  Pleader,  P. 

389."  •     (c)  SStra.  1186.    ST.  R  151.    As 

(*)    3  Bl.  Com.  399.      3  Salk.  119.  to  when  a  profert  is  necessary,  see 

12  Mod.  598.    Bac.  Abr.  Pleas,  1. 12,  ante,  348  to  35a 
13.       1  Sid.  308.  ace.     Lotv.  1644.        (d)  Ante,  350, 
.  csntra.    The  prastwe  relatbe  to  the 
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rity  made,  the  defendant  must  plead  without  oyer^e)  though  ill.  Of  oyer. 
if  it  be  craved  and  given,  he  has  a  right  to  make  use  of  it.(/)  * 
Oyer  was  formerly  allowed  of  the  original  writ  in  order  to  de-  * 
muror  plead  in  abatement  for  any  insufficiency  or  variance  be- 
tween the  writ  and  declaration  ;  but  this  practice  was  altered 
by  rule  of  court,  and  if  the  defendant  demand  oyer  of  the  writ, 
the  plaintiff  may  proceed  as  if  no  such  demand  had  been 
made,(^)  nor  is  oyer  demandable  of  a  record  ;(A)  and  as  it  can- 
not be  granted  of  any  deed,  8cc.  which  is  not  presumed  to  have 
been  brought  into  court,  the  defendant  cannot  in  -an  action  up- 
on a  bond  conditioned  lor  performance  of  covenants  in  another 
deed  crave  oyer  of  such .  deed,  but  he  and  not  the  plaintiff 
must  shew  it,  or  the  counterpart  with  a  firofert  or  an  excuse 
for  the  omission,  though  the  court  might  compel  the  plaintiff 
to  give  the  defendant  a  copy  to  enable  him  to  plead  ;(i)  if, 
however,  oyer  be  improperly  craved  and  the  deed  be  stated 
Upon  it,  the  defect  in  the  plea  will  be  aided  on  a  general  de- 
murrer.(,/)  If  the  defence  be  founded  upon  any  objection  to 
the  form  of  the  bond,  as  where  a  bail-bond  *has  been  given  to  *  416 
the  sheriff,  but  not  by  his  name  of  office  ;  and  the  defect  do 
not  appear  on  the  face  of  the  declaration,  oyer  muni  be  craved, 
and  after  setting  forth  the  bond,  the  defendant  may  demur. (A) 
And  in  an  action  at  the  suit  of  an  administratrix,  the  defendant 
should  crave  oyer,  and  set  out  the  letters  of  an  administration, 
if  he  wish  to  avail  himself  of  any  variance  in  the  statement  of 
them  in  the  declaration .(/)  So  if  in  the  declaration,  any  part 
of  a  deed  qualifying  or  rendering  the  defendant's  contract  dis- 
similar to  that  stated,  be  omitted  or  misstated  by  the  plaintiff, 
the  proper  mode  is  for  the  defendant  to  pray  oyer*  and  after  . 
setting  out  the  deed  in  h*c  verba,  to  demur.(iw)     And  in  plead- 


(e)  8  Sulk.  407.    1  T.  R.  14©,  ISO-  837,     Aleyn,  78.      1  Sift  50.  97.  485. 

Ante,  850.  Bae.  Abr.  Pleas,  I.  18.    See  the  pre- 

(/)  Doug.  476.       1  SftUad.  317.  h.  cedents,  post,  vol.  2.  483.     1  Saund. 

8.  58.  and  id.  10.  m  I. 

($0  R.  T.  19  Geo.  HI.    Dong.  837,  (J)  Id.  ibkf. 

828.     3  B.  k  P.  S98,  399.    1  B.  fc  P.  (*)  Ld.  Rajm.  1135.    2  Saund.  60. 

«46.  n.  b.  n.  3.386.  n.  1.     8T.  R.  S75.     Bae. 

(A)  1  Ld.  Raym.  850. 347.     Doug.  Abr.  PJeas,  I.  1ft 

476.     1  T.  R.  149.  (0  3  WiU.  413. 

(•)  1  Saund.  9,  10.  n.  1.     6  Mod.  (m)  8  Strand.  3«6.il  1. 

Vol.  I.  [  38  ] 
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III.  Of  oyer,  ing  payment  or  performance  of  the  condition  of  a  bond  the  de- 
fendant should  set  forth  the  condition  after  craving  oyerfn) 
But  it  is  necessary  in  an  action  on  a  bond  or  deed,  conditioned 
for  the  performance  of  covenants  in  another  deed,  for  the  de- 
fendant in  his  plea  of  performance}  to  shew  such  deed  without 
craving  oyert(o) 

Where  either  the  plajntiff  or  the  defendant  omits  in  plead- 
ing any  materia]  part  of  an  indenture,  &c.  which  he  is  bound 
to  state,  the  only  way  by  which  the  other  party  can  relievo 
himself  is  by  praying  oyer  of  the  Indenture,  &c.  and  setting1 
*  417  it  out  in  h*c  verba,  for  he  cannot  plead,  that  by  *the  said  in- 
denture, it  was  further  agreed,  &c.(/r) 

To  deny  oyer,  when  it  ought  to  be  granted,  is  error,  and  in 
such  case,  the  party  making  the  claim,  should  move  the  court 
to  have  it  entered  pn  record,  which  is  in  the  nature  of  a  plea, 
and  the  plaintiff  may  counterplead  the  right  to  oyer,  or  strike 
out  the  rest  of  the  pleading  following  the,  oyer  and  demur  ;(q) 
upon  which  the  judgment  of  the  court  is  either  that  the  de- 
fendant have  oyer,  or  that  he  answer  without  it  (r)  On  the 
latter  judgment  the  defendant  may  bring  a  writ  of  error,  for  to 
deny  oyer  when  it  ought  to  be  granted,  is  error,  but  not  e  ton- 
verso  Xa) 

Oyer  having  been  granted,  the  defendant  (unless  in  pleading 
performance  of  the  condition  of  a  bond)  may,  in  his  plea,  set 
forth  the  deed  on  oyer,  or  not,  at  his  election,  for  he  has  a  right 
to  see  whether  the  plaintiff  is  in  a  situation  to  sue,  and  may  af- 
terwards plead  non  eat  factum,  or  any  other  plea,  without  sta- 
ting the  oyer.(t)  If  he  do  not  set  forth  the  indenture  on 
oyer%  it  seems  that  he  cannot  plead,  "  that  by  the  said  inden- 


(*)  Post,  vol.  2.  460.  481,    5  Keb.  ,  (/>)  1  Saund.  317.  n,  2.     I  Stra.  2*7. 

708.    In  Lill.  Pr»c.  Reg.  tit  Oyer,  it  (y)   1  Saund.  Q.  b.  n.  1.    Sue  At*. 

is  said,  (hat  the  defendant  any  plead,  fleas,  I,    2  Snlk.  498.    %  Ld.  Rapt 

if  he  please,   without,  oyer;    fc>r  he  970.    2  Lev.  142.    6  Mod.  28. 

may  take  upon  himself  to  remember  (r)  Id,  ibid,    2  Lev.  142.    6  Mod. 

the  bond  without  hearing  it ;    but  see  28. 

Hutt  33.    1  Keb.  513.    1  $aund.  317,  («)  1   Saund.    9.  b.  n.  1.    TidtTs 

n.  2.    Cora,  Dig.  Pleader,  $.  \V.  33.  Prac,  4th  edit.  522,    B«c.  At*.  Pleas,* 

Yin.  Abr.  Oyer,  D,  1.12. 

(©)    Ante,    post,   TOj.  3.  483.      I  (*)    2   Stra,    1241,      X  AV&,   QT 

Saund.  10.  n.  X.    Com.  Dig,  pleader,  paraes,  $2f, 
3.  W.  33.    6  Mod.  237. 


OF  OYfciL  417 

'?  tare  it  was  further  agreed/'  fcc.(u)  And  if  it  be  material  lit.  Of  oyer. 
for  the  plaintiff  to  shew  the  indenture)  he  may  pray  an  enro  1- 
ment,  and  so  make  it  part  of  his  replication.(x/)  If  the  oyer 
be  stated  the  *plea  should,  in  strictness,  be  entitled  of  the  same  *  418 
term  as  the  declaration,  for  in  contemplation  of  law,  the  deed, 
traless  denied,  is  in  court  only  during  the  term  in  which  it  is 
pleaded,  and  i»  afterwards  in  the  custody  of  the  party  to  whom 
it  belongs,  and  therefore,  oyer  of  such  deed  ought  not,  in  plead- 
ing) to  be  stated  to  have  been  demanded  in  a  subsequent 
term  >(w)  and  consequently  not  after  a  general  imparlance. (x) 
But  oyer  may  be  craved  after  a  special  imparlance  to  another 
day  in  the  same  term  \{y)  and  there  ar*e  precedents  where  oyer 
has  been  craved  after  the  statement  of  an  imparlance  ;(z)  and 
where  the  plaintiff  declares  in  vacation,  before  the  essoign  day  ' 

of  the  following  term,  perhaps  with  analogy  to  the  claim  of 
conusance  and  pleas  in  abatement,  a  plea  stating  the  claim  of 
*yer  may  be  entitled  of  a  term  subsequent  to  the  declaration 
with  a  special  imparlance,  or  which  may  be  most  advisable, 
may  be  entitled  generally  of  the  preceding  term.(a)  If  the 
defendant  assume  to  set  out  the  whole  of  the  deed  or  condition 
of  a  bond  on  oyer%  the  whole  should  be  stated  with  all  the  re- 
citals verbatim  et  literatim  ;  and  if  the  defendant  do  not  set  forth 
the  whole,  or  state  it  untruly,  the  plaintiff  may  sign  judgment 
as  for  want  of  a  plea  \{b)  or  may,  by  his  replication,  pray  that 
•the  deed  be  enrolled,  and  set  it  forth  and  demur,  for  by  craving  *  419 
oyer  the  defendant  undertakes  to  set  out  the  whole  ;(c)  but  in 
pleading  to  a  bond  conditioned  for  the  performance  of  covenants 
in  another  deed  distinct  from  that  set  out  on  oyer,  though  the 
party  must  state  the  indenture  truly,  or  subject  his  plea  to  a  de- 


rti«. 


(«)  1  Sound.  31 7.  n.  2.    3  Keb-  70S.  ace.    2  Ld.  Raym.  970.  contra.    And 

Hott  33.    1  Keb.  513.    Ante.         •  tee  the  precedent^  1  Sanod.  3.  289. 

(r)  2   Slra.  1241.    1  Wih.  97.    I  (y)  12  Mod.  99.    2  Show.  310. 

Baund.  9.  b.  n»  1,  ate.    Barnes,  327.  (*)  1 Stand;  3.  289. 

contra.  (a)  2  Wits,  ill,  412.    1  T.  R.  278. 

•(to)  5  Go.  74  b.     IT.  R.  149.    2  7  T.  R.  447.  n.  d.    2  Saand.  2.  o.  2. 

Lutw.  1644.  Ante,  407.    Post.  vol.  2. 406, 407. 

(jr)  2  S*and.  2.  n.  2.    Yin.  Abr.  (fr)  1  Saand,  9.  b.  n.  t.    4T.R. 

Oyer,  F.    Bae.Abr,  Pleat,  1. 12:    2  870.    Sister  *.  Home,  ThkTs  Prae. 

Lev.    142.    Freera.  400.    t  Keb.  39.  3d  edit  506.    4th  edit  497. 

3  Keb.  4S0.  491.    3  Mod.  28.  tee  the  (t)  Com.  Dig.  Pleader,  P.  1.    4  T. 

font,  3  B*.  Com.  Appendix,  Ne\  8.  ft,  87t>  i.a    t  Sauna*.  9.  b<  av  1. 
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Ill  Of  oyer.  muPr€r,  and  the  practice  is  to  set  forth  the  whole  dotted)  fMtttff 
perhaps  suffice  to  state  the  substance  of  the  deed,  and  these 
covenants  only  which  he  has  engaged  to  perform,  averringtftat 
the  indenture  contains  no  other  covenants  on  his  part^r)or 
perhaps  even  an  allegation  that  the  indenture  contains  no  ne- 
gative or  disjunctive  covenants  with  an  averment  of  general 
performance  would  be  sufficient ;( / )  and  the  plaintiff  might 
pray  oyer  and  set  it  forth  if"  untruly  stated.^) 

When  oyer  is  prayed  of  a  bond  and  the  condition,  it  is  usual 
in  practice  not  to  set  forth  the  bond,  but  to  say  «*  and  it  is  read 
«  to  him."  Sec.  and  then  to  pray  oyer  of  the  condition >  and  set  it 
forth  in  hac  verba,  but  the  bond  ought  to  be  entered  at  large  as 
well  as  the  condition,  if  the  terms  of  the  obligatory  part  be  ma* 
terial  to  the  defence  \{h)  so,  if  it  be  material  to  the  plaintiff  that 
the  penal  part  of  the  bond  be  set  forth,  he  may  in  his  replica- 
tion pray  that  it  may  be  enrolled  and   set  it  forth/**)    If  do 

use  is  intended   to  be  made  of  the  bond  there  is  no  need  to 
420        prav  0yer  Qf  *jt  at  ajj?  or  t0  enter  anv  sucj,  prayer,  bat  'it  is 

sufficient  to  pray  oyer  of  the  condition  only,(/j  for  the  bond  and 
condition  are  considered  as  distinct  the  bond  being  complete 
without  the  condition,  therefore  there  may  be  oyer  of  one  with- 
out the  other, U')  and  praying  oyer  of  one  does  not  entitle  the  party 
to  oyer  of/ the  other,  but  it  must  be  demanded  of  both  if  mate* 
rial  to  the  defence. (7)  If  the  deed,  &c.  be  set  forth  on  eger, 
the  court  must  adjudge  upon  it  as  parcel  o"f  the  record,  thouga 
it  were  not  strictly  demandable  at  the  time  of  granting  it(at) 
And  if  it  thereby  appear  to  the  court  that  the  defendant  has 
pleaded  a  false  plea,  the  court  will  give  judgment  for  the  plain- 
tiff upon  a  demurrer  to  the  plea  :(n)  so  on  the  other  hand,  the 
de/endttntljy  craving  oyer  and  setting  it  out  in  his  plea,  may 
sometimes  aid  a  defect  in  the  declaration,  as  where  the  deciait- 


(<I)  1  Saund;  9.    4  Bait,  344,  345.  (*)  Lib.  Plac.  909.  pi.  «0.  1 

(<■)  I  Saund.  317.  n.  2.  9.  b.  n.  1. 

(/)  4  East,  .340.  344.  n.  f.    See  tbe        (*)  t  Saund.  9.  b.  n.  1.  290. «.  & 
precedent,  post,  vol.  S.  4*4.  (/)  6  Mod.  237.    1  Saund.  ft.  b.  *.  1 

(£•)  1  Saund.  O.b.  n.  1.  St 7.  n.  S.  («)    1    SauncL  SIS,  317.    3 


(A)  Ld.  Kaym.    1135.  Ante,  415,     119.    Carth.  513.    6  Mod.  87. 
416.  476. 

(t)  Carth.  301,  303.    1  Lulw.  SSO.        (#i)  1  Sftttad.  9.  3t7.  n.  2.    8  Saftl 
686.    1  Saund.  9.  b.  n.  1.  119. 
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•ion  ws*  upoa  a  certain  writing,  and  the  defendant  by  praying  111  Of  oyer. 
oyer,  conditioner  ecrifdi  obtigutorii  ftrmiicti  admitted  it  to  be  a 
boocL(o) 


IV.  IMPARLAMVES. 
The  term  imparlance^  or  tkcnti*  hguendi  in  its  moat  general  IV.  Imparlan* 

»  CCS. 

signification,  means  time  given  by  the  court  to  either  party  to 
answer  the  pleading  of  his  ^opponent,  as  either  to  plead,  reply, 
rejoin,  See.  and  is  said  to  be  nothing  else  but  the  continuance 
of  the  cause  till  a  further  day.(/i)  But  the  "more  common  *  421 
signification  of  the  term  is  time  to  plead.(?)  In  making  up 
the  issue  joined  between  the  parties,  and  in  which  all  the  pro- 
ceedings are  necessarily  stated,  an  entry  of  an  imparlance  be* 
tween  the  declaration  and  plea,  is  frequent  and  sometimes  ne- 
cessary ;(r)  but  it  is  not  usual  in  framing  a  plea  or  replication 
separately  to  state  an  imparlance,  unless  some  new  matter  has 
arisen  since  the  former  pleading,  when  it  may  be  proper.(«) 

Imparlances  are  of  three  descriptions :  1st.  A  common  or 
general  imparlance  ;  2dly.  A  special  imparlance,  and  3dly.  A 
general  special  imparlance.^)  The  first  is  without  saving  to 
the  defendant  any  exception  against  the  writ,  jurisdiction,  8cc. 
and  is  always  to  a  subsequent  term.(w)    In  making  up  the  is* 


(©)  Lcl.  Raym.  1541.  Cro.  Car.  209.  (?)  2  Sound.    1.  n.  2.     2  Show. 

(p)  Bac.  Abr.  Pleas.  G.    See  Com.  310.     Barnes,  346. 

Dig.    Pleader  D.  and  id.  ibid.  1  Sell.  (r)  2.  Saund.    1.  n.  2.     5  Co.  7S. 

Prac  eh.  7.  sect.  3.  2  Saund.  1.  n.  2.  Tidcl's  Prac.  4th  edit  618. 

as  to  the  nature  of  imparlances  in  ge-  («)  See  the  form  in  a  plea,   post, 

neral.     In  Dock  Plac.    tit.    Impar-  vol.  2.  406.«*nd  in  a  replication,  ibid. 

lance,  it  it  thus  defined,  "imparlance  593.    After  issue,  ally  new  matter 

est  gvando  ipse  defender*  petit  Been-  must  be  pleaded  puis  darrein  cottii- 

turn  interleovena%  sciBeet,  quam  le  nuance.    See  precedents,  pott,  vol.  2. 

defendant  desire  le  cour  de  doner  a  676. 

Jtay  tempt  de  pleader  al  omtou  action  (*)  2  BL  Rep.  t095,  1096.  and  as 

que  est  commence  vers  lug.    Before  to  the  different  kinds  of  imparlances, 

declaration  the  continuance  is  by  dies  and  when  and  how  granted,  and  what 

datus  prece  partisan  ;  after  deelara-  may  or  may  not  be  done  after  each, 

lion  and  before  issue  joined,  by  im-  see  2  Saund.  1.  n.  2.  Tidd*s  Prac.  4th 

purbnee  %  after  issue  joined  and  be-  edit  406. 

Aire  verdict,  by   Vicecomes  tion  misit  («)  6  Mod.  28.    2  Saund.  2.  a.  See 

Oreves  and  after  Tetutat  or  demurrer  the  forms,  post,  to).  2.  405. 
ay  curia  aavisare  vxdt. 


► 
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told?***  8U0»  wc  haye  ieen  that  Ae  cnt|y  rf  *«**  «*  impartaice,  may 
be  necessary  in  order  to  continue  the  cause  in  court  i(x)  but 
*«  in  framing  »a  plea,  such  an  entry  of  imparlance  is  not  necessa* 
ry,  unless  where  the  matter  of  defence  has  arisen  after  the 
declaration.^)  In  general,  pleas  in  bar  are  entitled  of  the  term 
of  which  they  are  pleaded,  without  reference  to  the  title  of  the 
declaration,  and  as  a  plea  of  tender  may  be  after  such  an  im- 
parlance, the  plea  may  be  entitled  of  a  term  subsequent  to  the 
declaration,  though  it  is  said  to  be  more  correct  to  entitle  it  of 
the  same  term  as  the  declaration.(z)  After  the  entry  of  such 
a  general  imparlance,  the  defendant  may  plead  in  bar  of  the 
action,  but  not  in  abatement  or  to  the  jurisdiction  of  the  court : 
and  therefore  when,  by  the  practice  of  the  court,  the  defend- 
ant is  at  liberty  to  plead  in  abatement  in  a  term  subsequent  to 
the  declaration,  (as  occurs  where  the  process  is  returnable  on 
the  last  return  of  the  term,  or  even  before,  when  the  plaintiff 
has  neglected  to  deliver  or  file  his  declaration  four  days  ex- 
clusive before  the  end  of  the  term,  or  has  neglected  to  declare 
before  the  essoign  day  of  that  term,)  the  defendant  must  plead 
such  plea  in  abatement,  either  of  the  same  term  as  the  decla- 
ration, or  of  the  subsequent  term  with  a  special  imparlance  ; 
and  if  it  be  pleaded  of  the  latter,  the  plaintiff  may  sign  judg- 
ment as  for  want  of  a  plea. (a) 

A  iflecial  im/iarlance  is  with  a  saving  of  all  exceptions  to  the 
writ,  bill  or  count,  and  after  this  imparlance  the  defendant  may 
plead  in  abatement^)  but  not  to  the  jurisdiction  of  the  court, 

*  423  'unless  founded  on  a  personal  privilege,  as  that  of  an  attorney, 
itc.(c)  In  cases  where  the  defendant  is  entitled  to  a  special 
imparlance,  it  is  in  the  Common  Pleas  granted  of  course  by  the 
protbonotary,  upon  an  application  to  him,  within  the  first  four 
days  of  the  term  subsequent  to  that  of  the  declaration,  but  in 
the  King's  Bench  it  is  said  to  be  grantable  only  by  leave  of  the 


(x)  Supra,  n.  r.  (6)  1  Lutw.  6.  and  Bac.  Air.  Pleas, 

Iff)  Port,  toI.  2.  405,  40(5.  C.  4.    2  HI.  Rep.  1095. 

(z)2  Sauutl.  1.  n.  2.     Burr.  59.  (c)  Hard.  365.     Bac£Abr.  Plea*/ 

Tiud's  Prao.  4th  edit.  408.  C.  4. 

(«)  2  Saund,  1.  B.  2.  4T.R.  520. 
t  T.  R.  369.    7  T.*K.  447.  a.  d. 
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©hurt  obtained  by  a  side  bar  rule.(tf)      In  both  court*  the  spe-  &-  **par- 
cial  imparlance  mast  be  stated  in  the  plea,  when  it  is  entitled 
•f  the  term  subsequent  to  the  declarauon.(f) 

The  third  description  of  imparlance,  usually  denominated  a 
general  special  imparlance,  is  with  a  saving  of  all  exceptions 
whatsoever^/)  and  can  only  be  obtained  by  an  app  lication  to 
the  court,  on  motion,  within  the  first  four  days  of  the  next  term 
after  the  declaration  ;  and  it  is  in  the  discretion  of  the  court  t 
governed  by  the  particular  circumstances  of  the  case,  to  grant 
it  or  not,  and  they  will  not  grant  it  in  order  to  enable  the  de- 
fendant to  plead  to  the  jurisdiction  if  he  has  appeared  by  attor- 
ney ;  the  prothonotary  has  no  power  to  grant  this  description 
of  imparlance,  and  a  plea  under  a  grant  by  him  would  be  a 
nullity,  and  the  plaintiff  might  sign  judgment,  or  at  least  a  res* 
ptmdeas  ouster  might  be  awarded .(  g)  This  imparlance  having 
been  obtained,  the  defendant  •may  not  only  plead  in  abatement  424 

of  the  writ  or  count,  but  also  personal  privilege. (A)  In  point 
of  form  this  imparlance  is  similar  to  the  last,  with  the  exception 
of  the  words  u  saving  to  himself  all  advantages  and  exceptions 
"  whatsoever"  and  sometimes  in  addition  to  those  words  the 
following  are  added  :N"  as  well  to  the  writ  and  declaration  as  -to 
«  the  jurisdiction  of  this  court  ;"(i)  but  the  first  is  the  bette> 
form. 

If  the  defendant  plead  to  the  jurisdiction,  or  to  the  disability 
of  the  plaintiff,  or  defendant,  to  sue  or  be  sued,  after  a  general 
imparlance,  or  to  the  jurisdiction  after  a  special  imparlance, 
the  plaintiff  may  in  general  either  sign  judgment  or  apply  to 
the  court  to  set  aside  the  plea,  or  he  may  demur  to  it,  or  allege 
the  imparlance  in  his  replication  by  way  of  estoppel  ;  but  if  the 
plaintiff  instead  of  taking  any  of  these  advantages  reply  to  the 
special  matter  of  the  plea,  the  fault  is  aided.(£)    * 


(J)  2  Bl.  Rep.  1094.    2  Sauod.  1.  (/)  See  the  form,  post,  vol.  2. 408. 

9.  8.     R.  E.  5  Ann.  {g)  2  Sannd.  1.  n.  2. 

(<?)  4  T.  R.  520,  581.    6  T\  R.  369.  (A)  Id.  ibid,    t  Lev.  54. 

7  T.  R.  447.  in  which  1  Bl.  Rep.  51.  (*)  2  Bl.  Rep.  1094.    2  Saund.  l.u» 

J  Wils.  261.  were  overruled.   See  the  2. 

precedents,  post,  vol.  2.  406, 407, 408,  (fc)  2    Saund.  1.    n.    2.       Tidd's 

3  Saund.  1.  q.  %  Prae.  4th  edit  408. 


* 
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CHAPTER  VI. 

OF  PLEAS  TO  THE  JUHISMCTIOK,  AW©   IN   ABATEMENT,  A» 

THE  PROCEEDINGS  THEREON. 


Order  of 
pleading. 


*  426 


X  HE  law  has  prescribed  and  settled  the  order  of  pleading 
which  the  defendant  is  to  pursue,  vie. 

^\st.  To  the  jurisdiction  of  the  court : 
2dly.  To  the  disability,  &c.  of  the  person. 

C  U*.  Of  the  plaintiff; 

C  2dly.  Of  the  defendant. 
3dly.  To  the  count  or  declaration  : 
J  4thly.  To  the  writ. 

Cist.  To  the  form  of  the  writ. 

\        cist.  Matter  apparent  on  the  face  of  it. 

]        X^dly.  Matter  dehors. 

\2dly.  To  the  action  of  the  writ. 
Sthly.  To  the  action  itself  in  bar  thereof. (a) 


This  it  is  said,  is  the  natural  order  of  pleading,  because 
subsequent  plea  admits  that  there  is  no  foundation  for  the 
former,  as  when  the  defendant  pleads  to  the  person  of  the 
plaintiff,  he  admits  the  jurisdiction  of  the  court,  for  it  would  be 
nugatory  to  plead  that  defence  in  a  court  *whkh  has  no  juris- 


(a)  Per  Holt,  Ch.  J.  2  Ld.  Rayra.        Gilb.  C.  P.  40.    Doe,  Pit*  in  .pro, 
97a  Utoh.  178.  Co.  Ut.  303,  304.    face.  Com.  Dig.  Abatement,  C. 
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^fiction/*)  and  when  the  defendant  pleads  to  the  count  he  ad-  £  Order  of 

pleading. 

mits  that  the  plaintiff  is  able  to  sue  hii%  and  the  defendant  to 
be  sued ;  and  when  the  defendant  pleads  to  the  form  of  the 
writ,  he  admits  the  form  of  the  count,  and  after  a  plea  in  bar  to 
the  action,  the  defendant  cannot  plead  in  abatement,  unless  for 
matter  arising  after  the  commencement  of  the  suit.(c) 

If  this  order  of  pleading  be  inverted,  -the  defendant  will  be 
precluded  from  pleading  any  matter  prior  in  point  of  order .(d) 
And  this  is  material,  for  though  it  is  said  that  after  a  judgment 
of  resfiondeas  ouster  there  can  be  no  plea  in  abatement,  be- 
cause if  it  were  allowed,  there  would  be  no  end  of  such 
pleas  ;(<?)  yet  this  must  be  understood  of  pleas  in  abatement  in 
the  same  degree,  as  popish  recusancy  and  outlawry,(/)  which 
are  both  to  the  person,  for  the  defendant  may  plead  to  the  per*- 
4on  of  the  plaintiff,  and  if  that  be  overruled,  he  mi^ht  afterwards, 
£f  in  time,  plead  to  the  form  of  the  writ.(£") 


w, 
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Pleas  of  this  description,  though  in  effect  they  abate  the  /  Of  pleas  to 
writ,  yet  differ  from  pleas  in  abatement,  principally  in  three  •fUru    Uon' 
points,  viz.  that  they  must  be  pleaded  in  person,  and  only  half 
defence  should  be  made,  and  they  should  conclude  si  curia  cog- 
noscere  velitandjuot  auodbilla  cassetur. (A)     Objections  even  to. 


(6)  In  inferior    courts,  however,        (d)    Co.    Ut    303.      Com.    Dig. 

this  does  not  obtain,  for  if  such  court  Abatement,  C.     Doct.  Piac  Preface, 
have  not  jurisdiction  over  the  subject        (f)    Bac.   Abr.    Abatement,    p. — 

matter,  it  wilt  be  a  ground  of  nonsuit  Cub.  C.  P.  186.    2  Saund.  401.     12 

-on  the  trial,  1  T.   R.  151.    And  if  Mod.  230. 
the^e  be  a  total  want  of  jurisdiction        (/)  Hetl.  126. 
in  any  of  the  courts  in  England,  the        (y)  Com.  Dig.   Abatement,  L  3,  4- , 

matter  may  be    pleaded  in  bar  or  Bac.  Abr.  Pleas,  K.  1. 
given  in  evidence  under  the  general        (A)  Bao.  Abr.  Pleas,  E.  2.  and  title 

issue,  even  in  an  action  in  the  supe-  Abatement,  5  Mod.  146.   1  Salic  298. 

rior  courts  at  Westminster.    6  East,  $  Bl.  Com.  301.     As  to  pleas  to  the 

$83.     1  East,  352.     Bae.  Abr.  Pleas,  jurisdiction   in  general,  see  claim  of 

E.  1.    And  see  post.  conusance,  «tnte,   403  to  410.    Com. 

(c)  Gilb.  C    P.  50.    Com.  Dig-  Dig.  Abatement,  D.  Bac,  Abr.  Pleas, 

Abatement,  C.    I.  23,  24.  E.  &  Courts,  D.  &  €ilb,  C.  P.  187 1* 

197. 

Vol.  I.  [  39  ] 
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J.  Of  pleas  to  the  jurisdiction  of  the  superior  courts  may  in  some  cases  be 
jurisdiction.  ^^en  uncjer  the  general  issue,  but  in  general  they  must  be 
pleaded.  In  all  transitory  actions,  and  in  local  actions  arising 
in  England  or  Wales,  if  there  be  no  plea  to  the  jurisdiction,  the 
courts  of  lVe8tmin*ter  may  ip  general  hold  plea  thereof  ;(i) 
though  it  has  been  doubted  whether  when  an  assault  was  com- 
mitted in  France  or  elsewhere  out  of  the  king's  dominions,  an 
action  can  be  supported  even  in  the  courts  at  Wc*tmin*tcr^j) 
and  where  a  trespass  has  been  committed  to  lands  in  a  foreign 
country,  no  action  can  be  sustained  in  the  English  courts,  un- 
less there  be  no  court  which  could  afford  redress  in  die  coun- 
try where  the  cause  of  action  arose. (A:)  And  where  a  court 
has  no  jurisdiction  at  common  law,  or  it  has  been  taken  away 
by  act  of  parliament,  such  want  of  jurisdiction  may  be  pleaded 
v#  428  in  bar,  or  be  given  in  evidence  under  the  general  *issue,  and  is 
not  properly  the  subject  of  a  plea  in  abatement.  (/)  And  it  has 
been  recently  decided  that  where  a  public  statute  for  erecting  a 
ctourt  of  inferior  jurisdiction  enacts,  that  no  action  for  any  debt 
not  amounting  to  forty  shillings,  See.  and  recoverable  by  that 
act,  shall  be  brought  against  any  person  residing  within  the 
jurisdiction,  Sec.  such  statute  is  a  defence  upon  the  general 
issue  to  a  party  bringing  himself  within  it,  who  is  sued  in  the 
superior  courts.(m)  In  other  cases  the  statutes  giving  a  pecu- 
liar  jurisdiction  require  that  it  shall  be  pleaded  in  bar,  in  case 

« 

the  parties  claiming  the  privilege  shall  be  sued  elsewhere  ;  and 
others  direct  that  a  suggestion  shall  be  entered  on  the  roll 
.  The  methods  pointed  out  by  the  respective  statutes  must  be 
strictly  pursued.(n) 

In  most  of  the  inferior  courts  the  want  of  jurisdiction  is  fatal 
to  the  suit  without  any  plea  stating  the  objection,  for  the  cause 
of  action  must  be  alleged  to  have  arisen  within  the  jurisdiction. 


(i)  Andr.  198.  1  Woodd.  193.  Bac  (m)  1  East^  352. 

Abr.  Pleas,  E.  1.  (n)  Per  Ld.  Kenyon,  t  East,  354. 

(  /)  1  Cowp,  176.  bat  see  ante,  269.  Sec  the  observation  on  several  of  the 

n.  (*).  statutes,  and  the  mode  of  proceedings 

(fc)  4  T.  R.  503.  Ante,  269.  n.  (j).  in  Tidd*s  Prac.  3d  edit.  872  to   %77. 

6  East,  583.  599.  4th  edit  856  to  860. 

(0  6  East,  583.    1  East,  352.   4T. 
R.  508. 
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Or  a  Writ  of  false  judgment  may  be  supported ;  and  if  the  fafct  7.  Of  pleas  t§ 

_  .  .  jurisdiction. 

be  so  alleged  but  not  proved,  the  plaintiff  ought  to  be  non-  " 
suited  on  the  general  issue ;  and  if  the  inferior  court  admit 
the  jurisdiction,  a  bill  of  exceptions  may  be  tendered,  or  a  pro- 
hibition issued.(o)      In    these    cases,  however,  *the  defend-        *  429 
ant  may  plead  to  the  jurisdiction,  which  seems  to  be  the  safer 
dourse.(^) 

We  have  already  seen  that  the  defendant  can  only  plead  to 
the  jurisdiction  where  the  grant  to  the  inferior  court  Was  habere 
cogrdtzoncm  filacitorum  with  exclusive  words  et  non  alibi.  In 
this  case  the  plea  cannot  be  in  bar.  At  common  law  there 
was  a  distinction  between  a  foreign  plea  and  a  plea  to  the  ju- 
risdiction. A  foreign  plea  was,  where  the  action  was  carried 
out  of  the  county  or  place  where  the  venue  was  laid .(7)  An- 
cient demesne  and  ail  pleas  of  privilege  are  pleas  to  the  juris- 
diction, and  not  foreign  pleas. [r)  It  was  always  necessary  be- 
fore the  statute  of  Anney  to  verify  a  foreign  plea  by  affidavit^ 
but  not  a  plea  to  the  jurisdiction.^) 

Pleas  to  the  jurisdiction,  when  the  objection  cannot  be  other- 
wise taken,  are  either  in  local  or  transitory  actions.  The  de- 
fendant may  in  local  actions  plead  to  the  jurisdiction  when  the 
™  cause  of  action  accrued  in  a  jurisdiction  where  breve  domini  re-  fk 
gis  non  currit.(i)  Therefore  he  may  plead  that  the  lands  are 
ancient  demesne,  holden  of  the  king's  manor,(«)  or  that  the 
cause  of  action  *arose  in  Wales  ;(w)  but  since  the  Welsh  judi-  $  4g§ 
cature  act,  this  plea  has  not  been  so  frequent.(x)    So  it  may 


(0)  Gilb.  C.  P.  188, 189.  Bac.  Abr.  (/)  Bac.  Abr.  Courts,  D.  3.     Gilb. 

Pleas,  E.  1.  Courts,  D.  4,     1  Saund.  C.  P.  191.     1  Wils.  206.    3  East,  12S. 

98.  n.  1.  (»)  Com.    Dig.  Abatement,    D.  1. 

(/?)  Bac.  Abr.  Courts,  D.  4.    See  Ld.   Raym.   1418.     1  Salk.  56.      Seo 

the  precedents  of  plea  and  rcplon,  the  precedents  in  Heme,  351.    Hast* 

1  Wentw.  51.60.  69.  T8.&  1  Wentw.  Ent   101.      Thomp.    Ent.  2.      Mod. 

Index.  Lil.  Ent  475.  Ent.  249.     S  Tnst.  C.  8, 9.    Hans.  103. 

(^}    1  Saund.  98.  n.  1.    Carth.  402.  1   Wentw.  51.  and  see   other  forms 

Vin.  Abr.  tit.  Foreign  Picas.    Scie  the  and  replications.     1  Wentw.  Index, 

precedent,   Lil.  Ent.  475.  (tr)  Com.  Dig.  Abatement,  D.  2. 

(r)  Vin.  Abr  tit.  Foreign  Picas,  A  1  Wils.    193.     Doug.  213.      See  t/ic 

11.     5  Mod.  3.35.               *"  precedents,  I  Wentw.  45.  49.68.    1 

(•)  I  Saund  98.  n.  !.      Carth.  402.  Wils.  193. 

VId.  Ahr.  Foreign  Pleas.  5  Mod.  335.  (*•)    13  Geo.   HI.  c.  51.      1  ffcvr 

*Rep.  26r.    6T.#.  50f>. 
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J.  Of  fleas  to-  be  pleaded  that  the  cause  of  action  arose  in  a  county  paladne,(y) 
'**  or  jn  ^e  cinque  ports,(z)  or  in  London^a)  or  any  other  ex- 
clusive jurisdiction  ;(b)  but  Ely  is  not  an  exempt  jurisdiction 
though  the  bishop  may  demand  conusance.(c)  It  has  been 
held  that  k  may  be  pleaded  in  a  local  action  that  the  lands  are 
out  of  the  realm  ;(<*)  but  as  this  might  be  pleaded  in  bar,  or  be 
given  in  evidence  under  the  general  issue,  it  is  unnecessary 
to  plead  such  matter  in  abatement.(e)  In  ejectment  the  real 
defendant  being  obliged  on  appearing  to  enter  into  the  consent 
rule  and  to  plead  the  general  issue,  can  only  plead  to  the  juris- 
diction  with  leave  of  the  court.(/) 

In  all  transitory  actions  the  courts  at  Westminster  have  juris- 
diction unless  taken  away  by  particular  acts  of  parliament^} 
and  with  the  exception  in  favour  of  the  universities  of  Oxford 
and  CamMdge,(h)  unless  the  plaintiff  by  his  declaration  shews 
*  431         that  the  action  accrued  in  an  exclusive  •jurisdiction,  no  objec- 
tion to  that  of  the  superior  courts  can  be  taken  ;(i)  and  if  the 
declaration  disclose  the  fact,  still  the  defendant  cannot  demur 
or  move  in  arrest  of  judgment,  but  must  plead  to  the  jurisdic- 
tion ;(j)  and  it  is  said  that  there  are  no  pleas  to  the  jurisdiction 
of  the  courts  at  Westminster  in  transitory  actions,  unless-  the 
plaintiff  by  his  declaration  admits  that  the  cause  of  action  ac- 
crued in   a   county  palatine;  it  is  however  presumed,  that 
these  cases  are  only  put  as  instances,  and  that  if  it  appeared 
on  the  face  of  the  declaration  that  the  cause  of  action  arose  ia 


(rj)  Com.  Dig.  Abatement,  D.   2.  (e)  6  East,  \5l$.      4  T.  R.  501- 

See  the  precedents*     Rast.  Ent.  419.  Ante,  428. 

Heine,  7.    3  Inst.  CI.  14.    1  Wentw.  (/)  Bl.  Rep.  197.    3  Wila.  St.  » 

49.  Stra.1120.    8  T.  R.  474. 

(z)  Com.  Dig.  Abatement,  D.  3.  (j?)  Bac.  Abr.  Courts,  IX  3.    Sec 

4  Inst.  224.    Jenk.  190.     Keilw.  88.  the   different    statutes,   referred  to 

See  the  precedent  '  Bit).  Red.  475.  ante,  428.  n.  (»). 

and  1  Wentw.  Index.  (/*)  Bac  Abr.  Courts,  D.  3.    Gift. 

(a)  3  Leon.  148.  C.  P.  191.     Woodd.  last.  53a    Ym. 

(A)    Bro.  Abr.  Conusance,  52.     1  Abr.  tit.  University,  K. 

Bl.  Kep.  197.     See  the  precedents.    1  (t)  4  Inst.  213.      1  Sid.  103.    Gfc. 

Wcntw.  Index.  C.  P.  191.    Bac.  Abr.  Courts  D. 1 

(c)Cartli.  109.    Salk.  1S3.    3  East,  (.;)    Carth.   11.  354.       Baa  Abr. 

128.  13S.  Court,  D.  3.       GUb.  C.  P.   1H.    * 

(«0  Show.  191.    1  Salk.  80.    Com.  Mod.  144. 
Dig.  Abatement,  D.  3. 
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any  other  exempt  jurisdiction,  a  plea  to  the  jurisdiction  I  Of  pleas  to 
might  be  pleaded.(£)  Some  pleas  in  abatement  arising  from  junsi  ction' 
privilege  of  person  may  be  classed  under  pleas  to  the  jurisdic- 
tion, in  respect  of  their  affecting  the  jurisdiction  of  the  court, 
and  concluding  whether  the  court  ought  to  have  further  conu- 
sance of  the  suit ;(/)  as  where  an  attorney  or  officer  of  a  par- 
ticular court,  a  tinner,  or  scholar  of  the  universities,  is  sued 
out  of  the  proper  court.  But  these  will  be  inquired  into  when 
we  consider  pleas  in  abatement. 

Where  a  person  is  wrongfully  sued  in  an  inferior  court,  he 
must  tender  his  plea  to  the  jurisdiction  in  propria  persona  sc~ 
dente  curia,  and  make  oath  of  the  truth  thereof ;  and  if  the  in- 
ferior *court  will  not  accept  his  plea,  he  may  have  a  prohibi-         #  432 
tion  from  one  of  the  common  law  courts  at  Westminstery  or  in 
vacation  from  the   court  of   chancery.(m)      In    the  superior 
courts,  a  plea  to  the  jurisdiction  must  be  pleaded  within  four 
days  after  declaration,^)  and  generally  before  imparlance  ;(o) 
it  should  be  entitled  of  the  same  term  as  the  declaration^/*) 
must  be  pleaded  in   person  and  not  by  attorney,  because  the 
latter  would  admit  the  jurisdiction  of  the  court,(?)  and  for  the 
same  reason  full  defence  ought  not  to  be  made,  but  only  half 
defence,  though  the  words  u  wArn,"  &c.  will  suffice.(r)    After 
stating  die  appearance  and  defence,  the  plea  may  proceed  at 
once  to  shew  the  defect  of  jurisdiction  without  any  prayer,  si 
curia  cognoscere  vdity  &c.(a) 

In  ail  pleas  to  the  jurisdiction  of  the  superior  courts,  it  must 
be  shewn  that  there  is  another  court  in  which  effectual  justice 


(*•)  See  1  Wfls.  193.  See  the  pre-  (0)  Ante,  422.  Com.  Dig.  Ante- 
cedents on  transitory  actions,  1  Wils.  merit,  D.  9.  Gilb.  C.  P.  187.  Bac. 
193.     1  Wentw.  45.  49.  68.  Abr.  Pleas,  E.  2. 

(I)  See  the  precedents.  8  T.  R631.  (/>)  Ante,  422. 

Com.  Di£.    Abatement,  D.  4.    Bac.  (q)  2  Saund.  209.  e.    Gilb.  C.  P. 

Abr.  tit.  Abatement,  C  tit.  Pleas,  E.  187.    Bao.  Abr.  tit.  Abatement,  A. 

8.    Lutw.  45.  639.    22  Vin.  9.      3  T.  tit.  Pleas,  &c.  2.    Gilb.  C.»  P.  187.— 

R.   186     5  Mod.   146.     Gilb.  C.  P.  Bac.  Abr.  Abatement,  A.     8  T.  R. 

2QS,  209.  cited  5  Mod.  535.  631. 

(m)  I  Saund.  98.  n.  1.    6  Mod.  146.  (r)  Ante,  413.    2  Saund.  209.  r. 

Bac.  Abr.  Pleas,  E.  tit.  Courts,  D.  4.  (*)  See  the  forms,  Hast.  Ent  101. 

tit  Pleas,  E.  1.    Ante,  4-28.  419.    Heme,  351.     1  Wils.  193.  and 

(n)    8  T.  R.  4/4.       Com.    Dig.  ante,  430.    But  see  the  precedent, 

Abatement,  D.  9.  8  T.  H.  631. 


432  OF  frLEAS  TO  THE  JURISDICTION. 

J.  Of  phot  tt>  may  be  administered,  for  if  there  be  no  other  mode  of  trial* 
jwiu  c  ion.     &c    t^  alone  would  give  the  superior  courts  jurisdiction.^) 
In  transitoiy  actions  it  must  be  averred  in  the  plea  either  that 
the  defendant  dwells  in  the  county  palatine,  or  that  he  has  suffi- 
cient goods  and  chattels  there  by  which  he  may  be  attached, 

*  433         'otherwise  the  plea  cannot  be  allowed,  lest  a  failure  of  justice 

should  ensue. (u)  But  in  a  plea  to  the  jurisdiction  of  an  infe- 
rior court,  it  is  sufficient  to  allege  that  the  cause  of  action  ac- 
crued out  of  its  jurisdiction,  without  shewing  the  jurisdiction 
to  which  the  plaintiff  should  have  resorted. (v)  These  pleas 
should  conclude  with  a  prayer,  w  «  curia  cognoscere  vc&t"  or 
u  rea/iondere  non  debet**  and  not  u  quod  billa  vet  breve  casse- 
"  tur  ;"(iv)  the  former  is  the  most  usual  conclusion  when  the 
subject  matter  of  the  plea  relates  to  the  cause  of  action,  and 
the  reafiondere  non  debet  seems  proper  where  the  objection  to 
the  jurisdiction  is  a  personal  privilege  J^x)  If  the  plea  were  tff 
conclude  in  bar  to  the  action,  the  jurisdiction  would  thereby  in 
general  be  admitted  .(y) 

In  support  of  a  plea  to  the  jurisdiction  there  must  in  gene- 
ral be  an  affidavit  of  the  truth  of  its  contents.(z)  And  where 
ancient  demesne  is  pleaded,  the  affidavit  must  state  that  the 
lands  are  holden  of  a  manor  which  is  ancient  demesne,  that 
there  is  a  court  of  ancient  demesne  regularly  holden,  and  that 
the  lessor  of  the  plaintiff  has  a  freehold  interest.(a) 

To  the  plea  of  ancient  demesne  the  plaintiff  may  rtfily  that  the 

*  434        *anc* ls  pleadable  at  common  *law,  and  traverse  that  the  manor 

is  ancient  demesne,  or  he  may  reply  without  a  traverse.^)  The 
replication  to  pleas  to  the  jurisdiction  in  general,  commences 
with  a  statement  that  the  writ  ought  not  to  be  quashed,  or  that 
the  court  ought  not  to  be  ousted  of  their  jurisdiction,  because, 


(*)  6  East,  598.  600.    Cowp.  172.  101, 419.    Heme,  351.     1  WUs   19.5. 

Carth.  355.     3  Leon.  148.     4.  T.  R.  Lutw.  45.  639.    8  Rich.  C.  P.  10- 

503.    4  Inst    213.     Bac.  Abr.  Abate-  Lil.  Er.t.  9. 

ment,  A.  tit.  CourU,  D.  3.  (a-)  Id  Ibid. 

(m)  Carth.  355.    See  the  prece-  (y)  Vin.  Abr.  Court*,  Jurisdiction, 

dents,  ante,  430.  N.  a. 

(v)  6  East^  600,  601.  and  see  the  (x)  4  Ann.  o.  16.  g.  11.    Bac  Abr. 

precedents,  I  Wentw.  51.  CO,  61.  78.  Courts,  D.  4.     Pott 

(w)  Bac.  Abr.  Pleas,  E.  2.    Latch.  (a)  2  Burr.  1046. 

178.    5  Mod.  146.  Bro.  Jurisdiction,  (A)  Com.  Dig.  Abatement,  D,  K 
1»1.  17.     2  Saiind.  209.    Rast.  Ent. 
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£cc.(c)  and  concludes  to  the  country,  if  the  replication  merely  /  of  pleat  t* 
deny  the  subject  matter  of  the  plea.(d)  Where  the  plaintiff  ^r***fft<m 
demurs  to  the  plea,  he  states  that  he  is  not  hound  to  answer  the 
plea,  and  that  the  same  is  not  sufficient  to  prevent  the  court 
from  having  conusance  of  the  action  ;(?)  the  language  of  the 
joinder  in  demurrer  corresponds  with  that  of  the  demurrer.(/) 
The  judgment  in  these  cases  is,  that  the  writ  shall  abate,  or 
respondeat  ouster, (g) 


II   OF  PLEAS  IJV  ABATEMENT. 
Whenever  the  subject  matter  of  the  plea  or  defence  is  that  //•  Of  pleat  in 

ftbctctncnt. 
the  plaintiff  cannot  maintain  any  action  at  any  time,  in  respect 

of  the  supposed  cause  of  action,  it  may,  and  usually  should,  be 
pleaded  in  bar  ;  but  matter  which  merely  defeats  the  present 
proceeding,  and  does  not  shew  that  the  plaintiff  is  for  ever  con- 
cluded should  in  general  be  pleaded  in  abatement, (a)  There  are, 
however,  some  matters  which  may  be  pleaded  in  abatement  or 
bar ;  as  in  replevin  for  goods,  the  defendant  may  plead  "proper-  *  435 
ty  in  himself  or  in  a  stranger,  either  in  abatement  or  in  bar.(d) 
So  outlawry  for  felony,  alien  enemy,  and  attainder,  where  the 
cause  of  action  is  thereby  forfeited,  may  be  pleaded  in  abate- 
ment or  in  bar  ;(c)  and  when  the  defendant  has  omitted  to 
plead  in  abatement  in  due  time,  he  must  then  plead  in  bar  ;(</) 
but  where  the  plaintiff's  disability  merely  suspends  the  right  of 
action,  and  does  not  destroy  it,  it  can  only  be  pleaded  in  abate- 
ment, and  the  plea  should  conclude  si  resfionderi  deb  cat  quous- 
aucj  &c.  and  when  the  disability  is  removed  the  suit  will  pro- 


(e)  Thomp.  Ent.  2.      Rast  Ent.  (a)  4  T.  R.  227.    Bac.  Abr.  Abate- 

101.    Clift.  Eat.  17.  merit,  N.    Com.  Dig.  Abatement,  B. 

(rf)  Id.  ibid.  (6)1  Salt  5.  Post,  vol.  2.  510.  n.  (/). 

(e)  Raat  Ent  419.    1  Wils.  194.  (c)      Bac.    Abr.    Abatement,    N. 

(/)  Id.  ibid.  Com.  Dig.  Abatement,  K.    Co.  Lit* 

(?)  Vin.  Abr.  Court  Jurisdiction,  128.  b.  129.  b.    Ld.  Raym.  1249.  Br©. 

N.  a.  Com.  Dig.  Abatement,  1. 14.  V.  M.  252.    Gilb.  C.  P.  200. 

(d)  Bac  Abr,  Pleas,  C.  3. 
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II.   Of  pleas  ceed/tf)    Pleas  in  abatement  wo  have  already  seen  ar«  divided 
to  abatement.  ... 
*  into  those  relating 

1st.  To  the  disability  of the  fiersoti. 
1st.   Of  the  plaintiff ; 
Idly.  Of  the  defendant* 

%dly.  To  the  count  or  declaration, 

Sdly.  To  the  wit. 

1st.     To  the  form  of  the  writ. 

1st.     Matter  apparent  on  the  face  of  it. 
2dly.  Matter  dehors. 
%dly.     To  th+  action  of  the  writ. 

I  Relating  f       Pleas  to  the  disability  of  the  plaintiff  shewing  that  he  is  inca- 

Br9011-       pable  of  commencing  or  continuing  his   suit,  either  deny  his 

existence,  as  that  he  or  one  of  several  plaintiffs  at  the  time  of 

*  436  the  commencement  of  the  suit  was  a  fictitious  person,(/)  *or 
dead  ;(g)  and  where  a  sole  plaintiff  dies  pending  the  suit,  such 
death  may  be  pleaded  in  abatement  ;(/*)  but  in  the  case  of  se- 
veral plaintiffs  or  defendants,  the  death  of  one  does  not  abate 
the  suit,  if  the  cause  of  action  survive,  for  or  against  the  sur- 
vivors :(i)  so  the  defendant  may  plead  in  abatement,  that  the 
plaintiff  is  an  alien  enemy, (./')  attainted  of  treason  or  fe!ony,(*) 
outlawed  upon  mesne  or  final  process, (/)  under  a  premunire,(m) 


4    (e)  Ld.  Raym.  1056.  12  Mod.  400.  Bac.  Abr.  Abatement,  B.  3.    1  Doef. 

4  East,  504.  Plac.  8.     See  the  forms,  3  Inst.  CL  !&- 

(/)  Com.  Dig.  Abatement,  E.  16.  2  Stra.  1081.     2  Rayra.  1243.     Lutw- 

Bac.  Abr.  Abatement,  F.     1  Wils.  34.     1  Wentw.  Index,  8.     GUb.C.P- 

302.     Gilb.  C.  P.  248.     See  the  prece-  295:    See  the  precedents  in  bar,  post, 

dents,  Ast  Eut.    10.       3    Inst     CI.  vol.  2. 425,  426. 

«9.     1  Wentw.  50.  and  Index,  11.  (fr)  Carth.  137,  138.     Com.  Dig. 

(if)  Ast.  En  t.  8.    3  Inst.  CI.  75.  &c.  Abatement)  E.  3.     See  the  forn>,  1. 

1  Wentw.  Ind.  11.     Bac.  Abr.  Abate-  Wentw.  7. 

ment,L.    Com.  Dig.  Abatement  E.  (/)  Gilb.  C.  P.   196,   197.     CD. 

17.  Abatement,  E.  2.    Bac.   Abr.  Abate. 

(A)  Bac.  Abr.  Abatement,  F.  Com.  ment,  B.  I.      See  the  form,  Lutw.  6. 

Dig.  Abatement,  H.  32,  33.  1529.    3  Inst.  CI.  23.    1  Wentw.  Ind. 

(i)  Id.  ibid.  8  &  9  W.  III.  c.   11.  s.  7.     1  East,  634. 
7.    2  Saand.  72.  i.    Bac.  Abr.  Abate-  (m)  Co.  Lit  129.  b.    C.  D.  Abate- 
ment, F.  ment,  E.  §. 

(J)  Com.  Dig.  Abatement,  E.  4. 
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or  excommunicated^n)  or  that  the  plaintiff  (unless  he  sue  with  /  Relating  f 

others  as  executor)    is  an  infant  and  has  declared  by  attor-  thePei^90fU  + 

ney  ;(o)  and  this  is  the  proper  mode  of  taking  advantage  of  the 

objection  in  the  case  of  plaintiffs  ;(/*)  but  bankruptcy  of  the 

plaintiff  pending  the  suit  does  not  abate  it.(y)     When  a.  feme 

covert  has  no  interest  whatever  in  the  subject  matter  of  the 

action,  consequently  ought  not  to  be  made  a  party,  and  she  sues 

with  or  without  her  husband,  the  *plaintiff  will  be  nonsuited         *  437 

on  the  general  issue  ;(r)  but  where  the  feme  was  interested 

before  or  during  her  coverture  in  the  subject  matter  of  the 

action,  and  might  join  with  the  husband  but  sues  alone,  her 

coverture  can  only  be  pleaded  in  abatement,  and  cannot  be 

given  in  evidence  under  the  general  issue,  or  pleaded  in  bar  ; 

at  least  this  rule  obtains  in  actions  for  torts :(«)  and  if  the  plaintiff 

take  husband  after  suing  out  the  writ  and  before  the  declaration, 

the  defendant  cannot  give  the  coverture  in  evidence  under  the 

general  issue,  but  must  plead  it  in  abatement,^)  as  matter 

arising  before  plea  or  pending  the  suit,  or  ftuis   darrein  con* 

tinuance  if  after  issue  joined.(v) 

Pleas  in  abatement  to  the  person  of  the  defendant  are  cover* 
ture,  and  infancy  when  the  parol  shall  demur.  Coverture  at 
•  the  time  when  the  supposed  contract  was  entered  into  may  be 
pleaded  in  bar  or  given  in  evidence  under  the  general  issue 
non-assumfisit  or  non  est  factum,(u)  but  where  the  objection 
does  not  go  to  the  liability  of  the  femey  but  is  merely  that  the 
husband  ought  to  have  been  sued  jointly  with  her,  as  where 
since  entering  into  the  contract  or  committing  the  tort  she  has 
married,  she  must  when  sued  alone,  plead  her  coverture  in 


(tt)Lutw.  17.    3  Inst.  CI.  18.    Cro.  Salk.  114.    1  H.  Bl.  108.    Cro.  Jac- 

Jac.  8-2.    Bac.  Abr.  Abatement,  B.  2."  644.     2  Bl.  Rep.  1236. 

1  Wentw.  Index.     Gilb.  C.  P.  202.  (*)    3  T.    R.  631.     6  T.  R.    265. 
(©)  Br.  R.  475.  466.    3  Inst.  CI.  19.  Com.  Dig.  Abatement,  E.  6.  H.  42. 

55.    Clia,   11.    1   Mod.  Ent.   29.     1  I  Leon.    169.     See   the   form,    post, 

Wentw.  58.     Index,  10.  see  the  form,  vol.  2. 414.     1  Wentw.  47.  and  Index, 

2  Snund.  209.  a.  9. 

(/>)  2  Saund.  212.  a.  n.  5.  (f)  6  T.  R  265. 

\q)  2  Wils.  374.     1  T.  R.  463.    3  (t>)  4  East,  502. 

T.  R.437.  (w)  12  Mod.   101.      8  T.  R.  545. 

(r)    Ante,    22.     4  T.  R.   361.      1  Sec  the  precedents  in  bar,  post,  toI. 

2.  425. 
Vol..   I.  [  40   ] 
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J  Relating  to  abatement,  and  aver  that  her  husband  is  living  :(*»)  and  if  *the 
the  /ww/*.  defendant  marry  after  the  commencement  of  the  suit,  such 
coverture  cannot  be  pleaded  even  in  abatement.(.r)  Infancy 
may  be  pleaded  in  abatement  in  an  action  upon  a  specialty, 
when  the  defendant  is  sued  as  heir  on  the  obligation  of  his 
ancestor,  in  which  case  the  parol  shall  demur,  or  proceedings 
be  stayed  till  he  comes  of  age  ;(y)  and  this  privilege  does  not 
extend  to  an  infant  devisee. (z)  To  the  plea  of  coverture  the 
plaintiff  cannot  reply  that  the  defendant  lives  apart  from  her 
husband»  and  has  a  separate  maintenance  secured  to  her  by 
deed ;  for  whilst  the  relation  of  marriage  subsists,  and  she 
and  her  husband  are  living  in  this  kingdom,  she  cannot  be 
sued  alone  ;(o)  but  where  the  husband  is  civiUier  morttcu*,  or 
has-  been  transported,  or  is  an  alien  residing  abroad,  the  facts 
may  be  replied  .(A) 
It.  Relating'  Pleas  in  abatement  to  the  count  could  only  be  pleaded  in  ac- 
to^jhe  cewu,  tjong  ^y  original  writ.  The  first  act  of  the  parties  after  ap- 
pearance and  admission  of  the  jurisdiction  of  the  court  over 
the  subject  matter  of  the  cause,  and  of  the  ability  of  the  plain- 
tiff to  sue,  and  the  defendant  to  be  sued,  is  the  declaration  or 
count,  after  which  formerly  the  defendant  might  demand  oyer 
of  the  writ,  and  then  the  same  being  set  forth  on  the  roll,  if4 
there  were  any  variance  between  the  count  and  the  writ,  or  be- 
tween the  writ  and  a  record,  specialty,  &c.  mentioned  in  the 
count,  the  defendant  might  plead  such  variance  in  abatement 
*  439  or  demur^move  in  arrest  *of  judgment  or  sustain  error^r) 
But  as  a  variance  between  the  writ  and  count  could  in  no  case 
be  pleaded  without  craving  oyer  of  the  writ,(df)  and  the  defend- 
ant cannot  now  have  such  oyer,  such  variance  or  defect  is  no 


(7p)  3  T.  R.  fr27.  Hac.  Abi\  Abate-  485.    4T.  R.  77.     See  the  farm,  pewt, 

incut,  G.      C.    t>.  Abatement,  F.  2.  vol.  2.  472.    Rast.  360.  S62.  379.    Br* 

C:utb.  124.     Cro.KIiz.5ii.     Sec  the  Red.  195.      4  East,  485.    ULEnti 

form,  post,    vol.  2.  415.       3  Inst.  CI.  (*)  4  Kast,  485. 

71.    1  Wuntw.  Index,  13.    The  form  (<i)  S  Terra  Rep.  545. 

in  I  Lutw.  23.  is  bad,  see  post,  vol.  (b)  Selwvn's  N.  P.  236  to  241. 

a-415-  (O  2  Willi.  394.    Cora.  Dig.  Abate- 

(x)  Bac.  Abr.   Abatement,  G.     2  limit,  G.  8.    SlnstCl.  62.    Reg.  Pi 

Sim.    814.    et  vide  Loft.  27.     2  Ld.  277,  278. 

Ray  in.  1525.  (</)  2  Wils.  394,  395. 

(iOCom.I>ig.tit.Iiiknt,D.  4  East, 
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longer  pleadable  in  abatement,  and  if  it  be,  the  plaintiff  may  //    Relating 
sign  judgment  or  move  the  court  to  set  it  aside,(?)  nor  will  the  %ctke  count' 
court    set  aside    the  proceeding   in    respect    of   the    vari- 
ance.(/) 

Pleas  in  abatement  to  the  writ  or  bill  are  so  termed  rather  jri  Relating 
from  their  effect  than  from  their  being  strictly  such  pleas,  for  t0  the  wr" 
as  oyer  of  the  writ  can  no  longer  be  craved,  no  objection  can 
be  taken  to  matter  which  is  merely  contained  in  the  wit  ;(#) 
but  if  the  mistake  in  the  writ  be  carried  also  into  the  declara- 
tion, or  rather  if  the  declaration  which  is  presumed  to  corres- 
pond with  the  writ  Or  bill  be  incorrect  in  respect  of  some  ex- 
trinsic matter,  it  is  then  open  to  the  defendant  to  plead  in 
abatement  to  the  writ  or  bill,(A)  and  there  is  no  plea  to  the 
declaration  alone  but  in  bar.(t)  Pleas  in  abatement  of  the  writ 
or  bill  are  to  the  form  or  to  the  action  thereof  i(j)  Those  of 
the  first  description  were  formerly  either  matter  apparent  on 
the  face  of  the  writ  or  bill,(*)  or  matter  dchors.(l)  Formerly 
a  defect  in  the  form  of  the  writ  apparent  on  the  face  of  it,  as 
repugnancy,  variance  from  the  record,  specialty,  &c.  want  of 
sufficient  *time,  between  the  teste  and  return,(#)  or  in  actions  $  440 
by  original,  the  omission  or  mistake  in  the  writ  of  the  defend- 
ant's addition,(/)  either  of  estate,  degree,  mystery,  or  place  of 
al>ode,(m)  were  pleadable  in  abatement ;  but  as  oyer  of  the 
writ  can  no  longer  be  had,  an  omission  of  the  defendant's  ad- 
dition, which  is  not  necessary  to  be  stated  in  a  declaration,  can 
in  no  case  be  pleaded  in  abatement ;  and  if  it  be,  -the  plaintiff 
may  sign  judgment,  or  apply  to  the  court  to  set  the  plea 
aside,  (ti) 


(<•)  1  B.  &  P.  646,  647.     3B.  &  P.  (fc)  Com.  Dig.  Abatement,  H.  1. 

395.     7  East,  383.  (0  Com.  Dig.  Abatement,  H.  17. 

(/)   2\Vils.  393.        3  East,    167.  (A)  1  Lutw.  25.     3  Inst.  CI.  49.  54. 

Ante,  249.  66.  kc. 

(g)  3  B.  &  P.  399.     1  B.  &  P.  645.  (J)  I  Hen.  V.  C.  5.     3  Inst.  01.  92. 

647,  648.  I/il.   Ent.   5.    2  Kick  C.  P.  5.   8.     1 

(A)   I  B.  k  P.  648.      10  Mod.  210,  Stra.  556.    Ld.  Kay m.  1541.      2  Inst. 

211.  6G8. 

(0  10  Mod.  210.      2  Saund.  209.  d.  (*»)  3  B.  &  P.  395. 

(.;)    Com.  Dig.  Abatement,  II.  1.  (»)  1  Saund.  318.  n.  3.     3  B.  &  P. 

17.  395.    7  East,  383. 
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Ill  Relating      Pleas  in  abatement  to  the  form  of  the  writ  are  therefore 

to  the  "iOVit. 

now  principally  for  matter  deAors,(o)  existing  at  the  time  of 
suing  out  the  writ  or  arising  afterwards^ /fc)  such  as  misnomer 
of  the  plaintiff  or  defendant  in  christian  or  surname.  It  was 
once  doubted  if  a  mistake  of  the  plaintiff's  christian  or  sur- 
name were  -  not  ground  of  nonsuit,  but  it  is  now  settled  that 
the  mistake  must  be  pleaded  in  abatement  even  in  the  case  of 
a  corporation,^)  and  this  objection  cannot  be  pleaded  unless 
the  misnomer  also  appear  in  the  declaration, (r)  for  the  plaintiff 
may  declare  in  his  right  name  though  the  name  be  mistaken 
in  the  process.  Misnomer  of  the  defendant  must  also  be 
*  441  pleaded  in  abatement  ;(*)  and  if  the  "christian  names  be  re- 
versed in  order,  as  "Richard  John^  instead  of  John  Richard^  that 
may  be  pleaded,(r)  and  a  person  sued  as  an  attorney  may  plead 
that  he  is  not  an  attorney. (v)  But  misnomer  of  another  defend- 
ant cannot  be  pleaded  by  his  companion  ;(m)  and  if  the  declara- 
tion be  against  the  defendant  in  his  right  name,  though  variant 
from  thai  in  the  writ,  he  cannot  plead  in  abatement.(tp)  The 
consequences  of  a  misnomer  of  the  defendant  have  already  been 
stated  ;(*r)  in  addition  to  which  it  may  be  collected  that  the 
proper  course  for  the  defendant  to  pursue  in  order  to  take  ad- 
vantage of  a  misnomer  in  the  process,  is  to  move  before  ap- 
pearance to  set  aside  the  mesne  process  for  irregularity -(y) 

Other  pleas  to  the  form  of  the  writ  are,  that  the  plaintiffs  or 
defendants  suing  or  being  sued  as  husband  and  wife  are  not 
marricdj(r)  or  that  one  of  the  plaintiffs  or  defendants  was  fieri- 


(o)  Com.  Dig.  Abatement,  H#  17.  418.    Lutw.  10.    Lil.  Ent  6.    2  Rich. 

&c.    Gilb.  C.  P.  51.  Prac.  4. 

(p)  Com.  Dig.  Abatement,  H.  17.  (*)  5  T.  R.  195. 

32.  (v)  1  Wejitw.  6.  Prac.  Reg.  8. 

(q)  1  B.  &  P.  40.     3  Anstr.   935.  («)  Lutw.  36. 

Cora.  Di^  Abatement,  E.  18,  19,  20,  (w)  1  B.  k  P.  645.      3  East,   167 

21.     SVin.  312.      Bac.   A br.  Abate-  Ante,  250. 

ment,  D.     See  the  precedents,  post,  (x)  Tidd's  Prac.  3d  edit  582.  n.  i. 

vol.  2.  418.     Lil.  Ent.  4.     I  East,  542.  &  4tli  edit.  57.3.  n.  k. 

(r)  1  B.  &  P.  645.  (  y)  1  B.  &  P.  647.  Sed  qu.  3  East. 

(*)    Bac.    Abr.    Abatement,    9. —  167. 

Misnomer,    F.      Com.   Dig.    Abate-  (x)  Com.  Dig.  Abatement,  E.  6.    S 

ment,  F.  17,  18.  and  2B1.  Rep.   120.  Inst.  CI.  69.     1  Weutw.  Index,  l:& 
See  the  forms,  post,  vol.  2.  416,  417, 
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tiotia  or  dead  at  the  time  of  the  issuing  the  writ,(a)  or  any  other  W-  If  elating' 
plea  for  want  of  proper  parties,(M  as  that  there  are  other  joint 
contractors,  &e.(c)  other  executors,(tf)  or  administrators,^)  or 
other  persons^,/*)  *not  joined,  who  ought  to  be  made  parties  442 

to  the  suit.  The  plea  in  abatement  of  non-joinder  must  aver 
that  the  party  omitted  is  still  living.(#)  We  have  already  seen, 
when  considering  the  parties  to  the  action,  that  in  actions  on 
contracts  the  non-joinder  of  a  party  who  ought  to  be  made  co- 
plaintiff^  will  in  general  be  the  ground  of  nonsuit,  and  need  not, 
though  it  may  be,  pleaded  in  abatement  \(K)  but  that  in  the  case 
of  executors  or  assignees  of  a  bankrupt  and  others  suing  jure 
refiresentationis,  the  omission  can  only  be  pleaded  in  abate- 
•  ment,(<)  and  that  the  non -joinder  of  a  person  who  ought  to  be 
made  a  co-plaintiff  in  an  action  in  form  ex  delicto,  as  case,  tro- 
ver, trespass,  he.  can  only  be  pleaded  in  abatement  \{j)  and 
that  with  regard  to  defendants,  the  omission  of  a  joint  con- 
tractor must  be  pleaded  in  abatement. (W  and  that  in  actions  for 
torts,  no  advantage  can  in  general  be  taken  of  the  non -joinder 
of  a  defendant. (/) 

Pleas  in  abatement  to  the.  action  of  the  writ,  are  that  the  ac- 
tion is  misconceived,  as  it  is  in  case  when  it  ought  to  have 
been  in  trespass .(w)  or  that  it  was  prematurely  brought  :(n) 
but  as  these  matters  are  the  ground  of  demurrer  or  nonsuit,  it 
is  now  very  unusual  to  plead  them  in  abatement  ;(o)  and  in  the 
King's  Bench  by  bill  the  writ  may  be  issued  before  the  cause  of 
action  accrued//*)     It  may  also  be  pleaded  that  there  *is  ano-  44o 


(a)  1   Doct   Plac.   12.     Bac.  Abr.  *  (i)  Ante,  7.  13.    2  Saund.  291.  g. 

Abatement,  L.  3  B.  St  P.  405. 

{&)  Ante,  c.  1.  Parties  to  the  ac-  (./)  Ante,  53. 

turn,  per  totum.  (fc)  Ante,  29. 

(c)  See  the  precedents,  post,  vol.  2.  (J.)  Ante,  75,  76.     3  East,  G2.  Sed 
415,  416.  vid.  2  New  Rep.  .365. 

(d)  Com.  Dig.  Abatement,  E.  8.  F.  (m).  3  Inst.  CI.  120.  kc.    Com.  Dig. 
4.  fee.  3  Inst.  CI.  51.    Rast.  3-25.  a.     1  Abatement,  G.  5. 

Wentw.  9.    Reg.  140.  (»)  Cora.  Dig.  Abatement,  G.  6. 

(e)  3  Inst  CI.  53.    Rast.  324.  tit.  Action,  E.     Lutw.  8.  13.    3  Inst. 
(/)  3  Inst.  CI.  53.   119.     1  Lutw.  CI.  56.    Fortes.  334.     Cliit  Ent,  10. 

696.     1  East,  634.     1  Wentw.  10,  11.  18,  19.     Sed  qu.    Ld.  Raym.  1249. 

Index,  12.  (o)  See  the  instances  of  misjoinder, 

(  g)  1  Saund.  291.  a.  n.  2.  2  Saund.  210.  a.- 

(A)  Ante,  7.  (/>)  4  East,  75.    Ante. 
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///.  delating  tner  action  depending  for  the  same  cause,(  q)  in  the  same  or  hi 

■   to  the  writ.  . 

any  other  superior  court  at   fVeetminstery  but  the  pendency  of 

another  suit  in  the  sheriff's  or  other  inferior  court,  it  is  said, 

cannot  be  pleaded.(r)     In  general  the  pendency  of  a  former 

action  must  be  pleaded  in  abatement,  but  in  a  penal  action  at 

the  suit  of  a  common  informer,  the  priority  of  a  pending  suit 

for  the  same  penalty  in  the  name  of  a  third  person,  may  be 

pleaded  in  bai\  because  the  party  who  first  sued  is  entitled  to  the 

penalty  (*)     In  the  latter  case  the  plea,  when  the  two  suits  were 

commenced  in  the  same  term,  should  shew  the  precise  day  or 

time  when  the  prior  suit  was  commenced. (t)     The  plaintiff 

cannot,  after  a  plea  in  abatement  of  the  pendency  of  a  prior  suit* 

avoid  the  effect  of  the  plea  by  discontinuing  the  first  action 

which  was  pending  at  the  time  of  the  plea.(u) 

Qualitkiand  It  will  now  be  proper  to  consider  the  effect^  qna&tie^  and 
fitrm.  form  of  these  dilatory  pleas.      A  writ  is  divisible,  and  may  be 

abated  in  part  and  remain  good  as  to  the  residue  ;,  and  the  de- 
fendant may  plead  in  abatement  to  part,  and  demur  or  plead  in 
bar  to  the  residue  of  the  writ  or  declaration  ;  the  settled  rale 
•  being,  that  if  the  plaintiff  in  his  action  brought  either  upon  a 
general  writ,  such  as  debt,  detinue,  account,  or  the  like,  or  on 
a  certain  and  particular  one,  as  assum/wit,  trespass,  case,  fcc*. 

*  444  *demands  two  or  more  things,  and  it  appears  from  his  own 
shewing  that  he  cannot  have  an  action  or  better  writ  for  one 
of  them,  the  writ  shall  not  abate  in  the  whole,  but  stand  for  so 
much  as  is  good,  but  if  it  appear  upon  his  own  shewing,  that 
he  has  a  cause  of  action  for  all  the  things  demanded,  but  the 
writ  is  not  proper  for  one  of  them,  and  that  he  might  have 
another  in  another  form  for  that,  then  the  whole  writ  snail 
abate. («)  Formerly  it  was  the  practice  to  plead  in  abatement, 
when  upon  the  face  of  the  plaintiff's  declaration  it  appeared 


(q)  Coni.  I>t£.  Abatement,  H.  -24.  («)  Savers  Rep.  8.  216.  Sc  poet,  toL 

Bac.  A br.  Abatement,  M.     See  the  2.  490.  492. 

precedent,  post,  vol.  2.  418.  (*)  3  Burr.  1423.    I  B».  Rep.  437- 

(r)  5  Co.  02.     2  Wils.   87.    Fitzg.  2  Lev.  141.    2  Stra.  1169. 

31.3.  Bac.  Abi\  Abatement,  U.  Com.  (v)  1  Salk.  329.    2  Ld.  Raym*  1014 

Dig.  Abatement,  H.  24.  2  Ld.  Raym.  DocL  Plac.  11. 

1102.     Sedquxre,  if  it  were  alleged,  («)  11  Co.  45.  b.    i  Saund.  283. 

that  the  inferior  court  had  juriadie-  Rep.  temp.  Hardw.  273.    2  B.  fct  P. 

tiou,  Fitzjj.  314.  420.  but  see  2  Saund.  210.  in   notcv 

and  210.  d.  and  1  Saund.  285.  n.  7. 
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that  a  part  of  the  plaintiff's  cause  of  action  was  not  well  founded,  QmNU*  <mtf 
but  new  it  is  most  usual  to  demur  to  the  whole  declaration  if 
there  be  a  misjoinder,  or  if  there  be  no  misjoinder,  then  only 
to  the  defective  part.(w)  Where  the  matter  goes  only  to  de- 
feat apart  of  the  plaintiff's  cause  of  action,  the  plea  in  abate- 
ment should  be  confined  to  that  part,  and  if  the  defendant  were 
to  plead  to  the  whole,  his  plea  would  be  defective  ;(x)  but  if  a 
plea  in  abatement  contain  matter  which  goes  only  in  part  abate- 
ment of  the  writ,  and  conclude  with  a  prayer  that  the  whole 
writ  may  be  abated,  the  court  may  abate  so  much  of  the 
writ  as  the  matter  pleaded  applies  to,  if  there  be  a  plea  to  the 
other  parts  of  the  declaration. (y) 

As  these  pleas  delay  the  trial  of  the  merits  of  the  action, 
the  greatest  accuracy  and  precision  are  required  in  framing 
them  ;(z)  they  should  be  ^certain  to  every  intent,  and  be  *  445 
pleaded  without  any  repugnancy, (z)  and  must  in  general  give 
the  plaintiff  a  better  writ  or  bill,  and  therefore  a  plea  of  misno- 
mer in  the  christian  name  must  state  what  is  the  defendant's 
surname. {a)  This  is  the  true  criterion  to  distinguish  a  plea  in 
abatement  from  a  plea  in  bar  ;(M  and  where  the  subject  mat- 
ter of  the  plea  tends  to  shew  that  the  plaintiff  cannot  maintain 
any  action  it  should  be  pleaded  in  bar  and  not  in  abatement  ;(c) 
therefore  where  the  action  is  by  an  administrator,  stating  a 
grant  of  administration  from  a  bishop  of  a  peculiar  diocese,  a 
plea  of  bona  notabilia  should  be  in  bar  and  not  in  abatement, 
because  it  shews  that  the  plaintiff  has  no  right  to  sue  at  all  in 
the  character  of  administrator .(d)  Great  accuracy  is  also  ne- 
cessary in  the  form  of  the  plea  as  to  the  commencement  and 
conclusion,  which  it  is  said  make  the  plea,(? )  and  a  plea  which 


(w)  See  the  cases,  2  Saund.  210.  in  (A)  Brownl.  139.     1  Saund.  274.  n. 

notes.  4.  2S4.  n.  4.    2  B.  &  P*  125.    4  T. 

{x)5T.  R.  557.  li.    227.      6  East,  600.      Com.    Dig, 

(y)  2  B.  &  P.  420.  2  Sannd.  210.  d.  Abatement,  I.  1,  2? 

CO  3  T.  R.  186.    Willes,  42.    2  Bl.  (c)  4  T.  R.  227. 

Rep.   1096.    2  Saund.  209.   b.   n.  1.  (</)  1  Saund.  274.  n.  3. 

Com.  Dij»  Abatement, J-  U<  (*}  Latch.  178.  2  Snund.  209.  c.  d. 

(z)  Co.  Lit.  303.     Cro.  Jae.  82.     9  2  Ld.  Raym.  1019.    But  see  the  en- 
Lev.  67.    3  T.  R.  186.     Willes,  42.  tiies  referred  to  in3  T.  R.  186. 

(o)8T.  R.  515,  516.    Bac.  Abr. 
Misnomer,  F.  , 
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totalities  and  concluded  with  praying  judgment  "  if"  (instead  of  *  of)  fee 
plaintiff 's  bill  was  held  bad  on  demurrer,  though  the  words 
41  and  that  the  same  may  be  quashed"  were  also  addetL(/) 

The  general  rule  which  prevails  in  pleading  is,  that  a  mere 
prayer  of  judgment,  without  pointing  out  the  appropriate  judg- 
ment, is  sufficient,  because  the  facts  being  shewn,  the  court  are 

*  446         bound  to  pronounce  *the  proper  judgment  ;(g)  and  upon  that 

principle  it  has  been  held,  that  if  a  plea  which  contains  matter 
in  bar  of  an  action  conclude  in  abatement,  it  is  a  plea  in  bar 
notwithstanding  the  conclusion  and  final  judgment  shall  be 
given  upon  it,  for  if  the  plaintiff  have  no  cause  of  action  he  can 
have  no  writ.(A)  But  the  anxiety  of  the  courts  to  discourage 
dilatory  pleas  has  induced  them  to  depart'  from  this  rule  in  re- 
gard to  the  effect  of  the  beginning  or  conclusion  of  such  pleas; 
and  if  a  plea  which  contains  matter  only  in  abatement  conclude 
in  bar  and  is  found  against  the  defendant  it  is  a  plea  in  bar,  and 
final  judgment  may  be  given,  because  by  praying  judgment  if 
the  plaintiff  shall  maintain  his  action*  the  defendant  admits  the 
writ  to  be  good.(?)  So  a  plea  which  begin*  in  bar^  though 
it  contains  matter  in  abatement  and  concludes  in  abatement,  is  a 
plea  in  bar  and  final  judgment  may  be  given.O')  ft  is  not  *& 
cessary  in  a  plea  in  abatement  to  state  any  venue  for  the  facts 
therein  averred,  because  they  shall  be  tried  where  the  action 
is  laid ;(/')  and  if  it  be  pleaded  that  another  person  who  ought  to 
have  been  sued  with  the  defendant  is  alive,  to  wit,  in  S/tain^  it  is 
mere  surplusage,  and  will  be  considered  as  pleaded  without  any 
venue.Q)   Bufi/icity  in  a  plea  of  this  description  is  as  objection- 

*  447         able  as  in  a  plea  in  bar,  and  therefore  the  "defendant  cannot  plead 

two  outlawries  or  two  excommunications  in  abatement,  for  one 
would  be  sufficient  to  abate  the  writ,(/n)  but  misnomer  of  chris- 
tian and  surname  may  be  pleaded  in  one  plea.(n)  The  court  will 
not  permit  a  defendant  to  plead  at  the  same  time  in  abatement 


(/)  3  T.  R.  185.  (j)  2  Saund.  209.  note  c  d. 

(£*)4Kast,502.  509.    1  Saund.  97.  Bac.  A br.  tit.  Abatement,  P.    1  U. 

n.  1.  But  sec  the  argument  in  3  T.  B.  Baym.  694. 

18fi-  (*)  7  T.  R.  243.     1  Saund.  S.  a. 

(A)  2  Saund.  209.  c.    36  Hen.  VI.  Bac.  Abr.  tit.  Abatement,  P. 
c  18-  (/)Id.  ibid. 

(0  1  East,  636.    2  Saund.  209.  d.        (m)  Bac.  Abr.  tit.  Abatement,  P. 
2  Ld.  Baym.  101 8, 1019.  694.  (n)  Bac.  Abr.  Misnomer,  F. 
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laid  in  bar  to  the  same  matter,  as  nan  eat  factum  and  coverture  Qualities  and 
of  the  plaintiff  since  making  the  bond  ;(o)  but  in  some  cases  fornu 
the  defendant  may  plead  in  abatement  to  one  party  and  either 
in  abatement  or  bar  to  the  other  part  of  the  same  declara- 
tion ;(/0  and  in  an  action  against  two  defendants)  each  may 
plead  distinct  matter  in  abatement  of  the  same  suit ;(?)  or  one 
may  plead  in  abatement  and  the  other  in  bar.(f) 

The  form  of  a  plea  in  abatement  may  be  more  particularly 
considered  under  the  following  heads:  1st.  As  to  the  title 
of  the  term ;  2dly.  The  commencement  3dly.  The  body  or 
subject  matter ;  and  4thly.  The  conclusion. 

With  respect  to  the  title  of  the  term,  as  pleas  to  the  juris* 
diction  of  the  court  and  in  abatement,  ought  to  be  pleaded  be- 
fore a  general  imparlance,  and  within  four  days  inclusive  after 
the  delivery  or  filing,  and  notice  of  the  declaration^*)  such 
pleas  should  in  general  be  pleaded  of  the  term  in  which  the 
writ  was  returnable,  unless  the  declaration  be  delivered  or  filed 
in  vacation,  or  so  late  in  the  term  that  the  defendant  is  not 
bound  to  plead  to  it  of  that  term,  in  which  cases  the  defend- 
ant may  within  the  first  four  days  inclusive  of  *the  next  term         *  448 
plead  to  the  jurisdiction  of  the  court,  or  in  abatement,  entitling, 
however,  his  plea  of  the  preceding  term,(i)  or  he  may  plead 
to  the:  jurisdiction  as  of  the  second  term  with  a  general  special 
imfiarJance,  which  is  with  a  saving  of  all  advantages  and  excep- 
tions -whatsoever,^)  or  he  may  plead  in  abatement  of  the  se- 
cond  term  with  a  special  imparlance,  which  is  a  saving  of 
all   exceptions  to  the  writ,  bill,  or  count.(u)      If  either  of 
these  pleas  be  entitled  of  a  subsequent  term  to  the  declara- 
tion, and  without  the  proper  special  imparlance,  the  plaintiff 
may  either  sign  judgments w)  or  apply  to  the  court  by  motion 


(©)  Rep.  temp.  Hardw.  135.  the  form  of  the  entry,  post,  toI.  2; 

(J>)  Com.    Dig.  Abatement,  I.  5.  408. 

Ante,  443.  («)  4nte,  424.    Rac.  Abr.  1.  tit. 

(?)  Id.  I.  6.  Abatement,  C.    2  Saund.  n.  2.     See 

(r)  Id.  I.  7.  the  form  of  the  entiy,  post.  vol.  2. 

(«)  Ante,  422.  406,  407.    Com.  Dig.   Abatement,  I. 

(0  Ante,  422.  &c.    7  T.  R.  447.  n.  202  9aund.  1 .  n.  2. 

d.    1  Salk.  S67.  Gilb.  K.  B.  344.  (w)  4  T.  fc.  520.    7  T.  R.  218. 44?- 

(v)  Ante,  422.    Cora.  Dig.  Abate-  n.  d.     2  Stund.  1.  n.  2. 
fncnt,1. 19.    3  Saand.    I.   n.  2.    See 

Vol.  I.  [  41  ] 
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Qttaktiti  and  to  set  it  aside,(x)  or  he  may  demur  to  it,(y)  or  allege  tlie  mi- 
f*rnL  pirlance  in  his  replication  by  way  of  estoppel  ;(z)  but  if  the 

plaintiff  reply  to  the  plea  instead  of  demurring  or  alleging  tie 
.    estoppel,  the  fault  is  aided. (a) 

The  commencement  of  these  pleas  may  be  considered*  1st* 
As  to  the  statement  of  the  appearance,  either  in  person  or  by 
attorney  ;  2dly.  The  nature  of  the  defence,  and  3dly.  The 
prayer  that  the  bill  or  writ  may  be  quashed,  Sec. 

Pleas  of  misnomer  must  not  begin  with  the  words  a  and 

*  449  W  ^ie  8a*d  ^  ^  sue(*  ty  the  name  of  mE  />,"  or  "  and  he  against 
"  whom  the  plaintiff  hath  exhibited  his  bill  by  the  name  of 
«  E  /),"  &c.  for  that  would  be  repugnant.(£)  Pleas  to  the 
jurisdiction  must  be  pleaded  in  person,  because  the  appoint- 
ment of  an  attorney  of  the  court  admits  its  jurisdiction  ;(r) 
but  pleas  in  abatement  in  general  may  be  pleaded  by  attorney, 
because  the  jurisdiction  of  the  court  in  the  latter  case  is  not 
disputed. :</)  The  principle  to  be  extracted  from  the  cases  is 
stated  to  be,  that  a  defendant  cannot  plead  by  attorney  in  those 
cases  where  the  doing  so  would  contradict  the  import  of  the 
warrant  of  attorney. (f)  It  appears  advisable  to  frame  pleas  of 
misnomer  as  if  pleaded  in  person  and  not  by  attorney,  though 
there  are  decisions  that  the  plaintiff  cannot  demur  on  account 
of  a  mistake  in  this  respect,  but  should  refuse  to  accept  the 
plea ;(/)  coverture  also  should  be  pleaded  in  person.^)  and 
where  an  infant  pleads  it  must  be  by  guardian  and  not  by  at- 
torney or  firochein  amy.(h) 

The  nature  of  defence  has  already  been  stated  ;(i)  pleas  to 
the  jurisdiction  and  in  abatement  should  be  after  half  and  be- 
fore full  defence.(y)     It  is  advisable  to  make  the  former  dc- 


(x)  6  T.  R.  873.  (c)  Ante,  413.    2  Saund.  909.  V.  e. 

(y)6T.  R.  369.     1  Wils.  261.    2  Summary  on  Pleading,  51. 

B.  &  P.  384.  3  Inst.  Cl.  40.    2  Saund.  (</)  Ante,  412.    2  Sannd.  200. 

1*  n.  2.  (*)  Summary  on  Pleading,  50.be. 

(z)  2  Saund.  1.  n.  2.    See  the  form  (/)    2  Saund.  209.  b.   e.      1  Ld. 

of  estoppel,  1   Lutw.  23.     1  Wentw.  Rayni.  509.    Summary  on  Pleading 

Index,  13.    8  Inst.  CI.  39.    ClUt  18.  50,  5 1. 

pi.  46.     19.  pi.  50.    20.  pi.  53,  54.  (^)  2  Saund.  209.  c 

(a)  2  Saund.  I.  n.  2.     1  Vent.  236.  (A)  Ante,  412.    See  the  precedent, 

(6)  Ante,  411,  412.      5  T.  R.  487.  post,  vol.  2.  410. 

8  T.  R.  515.    8  Wils.  413.  (0  Ante,  412  to  414. 

(J)  Ante,  414. 
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fence,  though  it  seems  questionable  whether  the  plaintiff  could  Qualities  and 
demur  for  the  omission,  or  object  otherwise  than  by  refusing  *^rra' 
to  accept  the  plea.(Xr) 

•Pleas  to  the  jurisdiction  and  personal  privilege  to  be  sued  *  450 
in  another  court,  usually  commence  without  any  prayer  of  judg- 
ment and  conclude,  "  and  this  he  the  said  plaintiff  is  ready  to 
*  verify,  wherefore  he  prays  judgment,  if  the  said  court  of  our 
u  said  lord  the  king,  here  will  or  ought  to  take  cognisance  of 
«*  the  said  plea,"  or  u  whether  he  ought  to  be  compelled  to 
**  answer ;"(/)  but  sometimes  these  pleas  commence  also  with 
a  similar  prayer,  (m) 

In  pleading  to  the  person  of  the  plaintiff  or  defendant,  in  re- 
spect of  disability  to  sue  or  be  sued,  and  not  merely  on  account 
of  the  non-joinder  of  another  party,  the  plea  should  conclude 
with  a  prayer  u  if  the  plaintiff  ought  to  be  answered,"  or 
**  whether  the  defendant  ought  to  be  compelled  to  answer ;"(«) 
and  these  pleas  frequently  begin  with  a  similar  prayer,  as  alien 
enemy,  &c.(o)  and  a  plea  of  this  description  concluding  to  the 
writ  would  be  bad  ;(/*)  but  pleas  of  coverture  of  the  plaintiff 
or  defendant,  as  the  objection  goes  rather  to  the  non-joinder  of 
the  husband  than  to  the  disability  of  the  feme,  conclude  to  the 
writ.(?)  If  the  defendant  plead  that  the  plaintiff  is  ex  com- 
municated, or  any  other  temporary  disability,  the  plea  shoidd 
conclude  with  praying  that  the  suit  may  remain  without  day 
until,  Scc.(r)  and  where  *death  of  the  plaintiff,  since  the  issu-  *  451 
ing  of  the  writ  is  pleaded,  it  should  conclude,  if  the  court 
will  further  proceed,  Scc.(«) 

Where  the  defendant  pleads  in  abatement  to  the  writ,  for 
matter  apparent  on  the  face  of  it,  it  is  said  that  he  should  be- 
gin, as  well  as  conclude,  his  plea,  by  "  praying  judgment  of  the 


(k)  Cora.  Dig.  Abatement,  I.  16.  (/>)   Com.  Dig.  Abatement,  I.  13. 

Skin.  582.     Ante,  412.  (?)  Post,  vol.  2.  4 14,  415.    Lit.  Ent 

(/)   2  Saund.  '209.  d.     Com.  Dig.  1.  123.    Ast  Ent.  9.     3  Inst  CI.  70. 

Abatement,  1. 12.    Bae.  Abr.  Abate-  1  Went*.  47. 

raent,  P.    Ante,  433.  (r)    12  Mod.  400.    3  Lev.   208.— 

(m)    See  the  precedent,  8  T.  R.  Lutw.  19.      I  Stra.  521.      3  Inst  CI. 

631.     Post,  vol.  2.  414.  18.    2  Saund.  210. 

(n)    2  Strand.  9.  n.   10.  209.  d.—  («)  Com.   Dig.  Abatement,  I.  12. 

LaUh.  178.    Lil.  Ent.  I.  3  Lev.  120.     4  East,  502.      2  Saund. 

(o)  Lil.  Ent.  1.    Lutw.  1601.    Ast  209.  d. 
Ent  11. 
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Qualities  find  "  wW/,  and  that  the  same  may  be  qua*hed?\t)    But  where  tto 

^r  '  plea  is  for  matter  dehor*,  as  misnomer,  See*  the  plea  should 

only  conclude  with  that  prayer.tr;)  The  courts  having  now 
established  a  rule,  that  oyer  of  the  writ  cannot  be  allowed,(u) 
a  variance  between  the  writ  and  count,  or  declaration,  can  be 
no  longer  pleaded,  and  many  of  the  decisions  in  the  books  as 
to  the  form  of  the  plea,  are  no  longer  applicable,  and  now  in 
general,  a  plea  in  abatement  of  the  writ  may  be  both  of  the 
writ  and  declaration,  and  it  must  be  so  where  it  is  intended  to 
plead  in  abatement  only  of  part  of  the  writ,  and  the  cause  of 
abatement  arises  only  on  some  of  the  counts  in  the  declara- 
tion.Cw)  If  the  action  be  by  bill,  the  plea  should  conclude  by 
praying  judgment  of  the  bill,  and  not  of  the  declaration  only, 
which  is  a  conclusion  in  bar  ;Cr)  it  may,  however,  be  of  the 

*  452  b'H  ^  declaration,^)  and  *if  a  plea  in  abatement  to  the  writ 
were  to  conclude  if  the  defendant  ought  to  answer  to  the  said 
bill  it  is  insufficient.(z) 

Affidavit  of  At  common  law  when  the  defendant  pleaded  a  foreign  plea* 
the  nature  of  which  has  already  been  stated,(a)  he  was  obliged 
to  make  oath  of  the  truth  of  it ;  but  this  was  not  necessary  in 
the  case  of  a  plea  to  the  jurisdiction  or  any  plea  in  abate- 
ment.^) But  now  by  4  Ann.  c.  16.  s.  11.  "no  dilatory  plea 
*'  shall  be  received  in  any  court  of  record,  unless  the  party  of- 
"  fering  such  plea  dp,  by  affidavit,  prove  the  truth  thereof,  or 
"  shew  some  probable  matter  to  the  court  to  induce  them  to 
«  believe  that  the  fact  of  such  dilatory  plea  is  true."  This 
statute  extends  to  criminal  as  well  as  civil  cases,(c)  and  not 
only  to  pleas  in  abatement  but  to  all  dilatory  pleas,  which  if 
found  untrue  would  not  determine  the  action,  and  are  only  ia 


(*)  2  Saund.  209.  a.  n.  1.  209.  d.  (y)  Tldd's  Prac.  4th   edit.  577.— 

Com.  Dig.  Abatement,  1. 12.     Lutw.  Post,    vol.  2.  416,  417.      Com.  Dig. 

11.     12  Mod.  525.  Abatement,  I.  12. 

(t>)  Id.  ibid.  (z)  2  Saund.  209.  d.      5  Mod.  146. 

(it)  1  B.  &  P.  646.  n.  b.      1  Saond.  1  Salk.  297,  298.      3  Bl.  Com.  305. 

318.    6  T.  R.  364.    See  the  propriety  Com.  Dig.  Abatement,  i.  12. 

ef  this  regulation  questioned  in  3  B.  (a)  Ante,  429.       1  Saund.  98.  n.  1. 

k  P.  399.    7  East,  384.  (A)  1  Saund.  98.  n.  1.     Carth.  40$> 

(v)  2  Saund.  210.  e.  Styles,  435.    5  Mod.  335. 

(.r)  2  Saund.  209.  d.      5  Mod.  144.  "(c)  3  Burr.  1617, 
12  Mod.  133.  S.  C.   10  Mod.  192.  210, 
211. 
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delay  of  it,  as  aid  prayer,  in  a  real  action,(rf )  or  a  plea  in  scire  Affidavit  <tf 

truth' 

facias  against  tertenants  that  there  is  another  tertenant  not 
named,  though  these  pleas  are  not  strictly  in  abatement.^) 
But  such  pleas  in  bar  as  are  usually  termed  sham  pleas,  are 
not  dilatory  pleas  within  the  meaning  of  this  statute  ;  and  an 
affidavit  is  not  necessary  in  all  cases,  for  the  statute  extends 
only  to  such  matters  as  are  dehors  the  record,  and  not  to  such 
matters  as  will  appear  to  the  court  on  inspection  of  their  own 
proceedings,(/)  *as  the  want  of  addition  in  an  original  writ  *  453 
when  that  matter  was  pleadable  in  abatement,^)  or  privilege 
as  an  attorney  of  the  same  court,  to  be  sued  by  bill  ;(h)  because 
in  the  first  instance  the  defect  in  the  writ  is  apparent  on  the 
face  of  it ;  and  in  the  latter,  the  court  by  examination  of  their 
own  record,  may  ascertain  the  truth  of  the  plea  ;  but  where 
the  defendant  pleaded  after  oyer  of  the  original  that  it  was  not 
returned,  the  court  set  aside  the  plea  for  want  of  an  affidavit.(i) 
The  affidavit  may  be  made  by  the  defendant,  or  a  third  per- 
son^./) and  before  the  declaration  is  actually  filed  or  deliver- 
ed:U)  it  must  be  properly  intituled  in  the  cause,(/)  and  be  posi- 
tive as  to  the  truth  of  every  fact  contained  in  the  plea,  and 
should  leave  nothing  to  be  collected  by  inference  ;(m)  it  should 
be  stated  that  the  plea  is  true  in  substance  and  fact,  and  not 
merely  that  the  plea  is  a  true  plea  ;(n)  and  if  there  be  no  affida- 
vit, or  it  be  defective  in  any  particular,  the  plaintiff  may  treat 
the  plea  as  a  nullity,  and  sign  judgment,(o)  or  move  the  court 
to  set  it  aside .(/r)  *  454 

*  Where   misnomer  either  of  the  plaintiff  or  defendant  is  Replication 
truly  pleaded,  the  plaintiff  may  amend  his  declaration,  and  need  &edinja. 


(tf)  2  B.  &  P.  384.    2  Saund.  210.  c  (j)  1  Stra.  639.    2  Ld.  Raym.  1409. 

(e)  2  Saund.  210.  e.  (/)  Barnes,  344.     Prac  Reg.  6. 

(/)  3  B.  fc  P.  397.     Prac.  Reg.  5.  (k)  4  East,  S48. 

Ld.  Raym.  1409.     Saver's  Rep.  293.  (/)   Bac.   Abr.   Abatement  O.      2 

Cy)  Ld.  Raym.  1409.  Prac.  Reg.  5.  Stra.   1161.    Barnes,  348. 

(/i)   Claridge,  gent,  one,  8ic.  ads.  (*»)  Saver's  Rep.  293. 

Macdougal,  Trin.  Term,  47  Geo.  III.  (n)  2  Stra.  705.     See  the  prcce- 

K.   B.    3  B.  fe  P.  397.    But  see  2  dents,  Lil.  Ent  1.  and  post,  vol.  2. 

Stra.  738.  and  Com.  Dig.  Abatement,  412.  417. 

D.  6.    If  the  plea  be  untrue,  or  the  (o)  2  Saund.  210.  e.     1  T.  R.  277- 

defendant  has  ceased  to  be  an  attor-  689.    5  T.  R.  210.     7  T.  R.  298. 

ney,  the  plea  may  be  set  aside.  Prac.  (p)  1  Stra.  638.    Saver's  Rep.  ly. 

rteg.  8.  293.    3  Burr.  1617. 


454  OF  PLEAS  IN  ABATEMENT,  kc. 

BcpUcatum*    not  enter  a  cassetur  bitla  or  "  breve  ?\q)  but  where  the  ikfii~ 
seeding*.        joinder  of  one  of  several  defendants  is  pleaded,  the   phanufT 
cannot  amend,  but  must  enter  a  cassetur,  and  commence  a 
fresh  action.(r)    And  when  the  plea  is  true,  and  the  plaintiffis 
not  at  liberty  to  amend,  he  should  enter  his  cassetur  before  he 
commences  a  fresh  action,  for  otherwise  the  defendant  may 
plead  in  abatement  the  pendency  of  the  first  action  («)     If  the 
plea  be  untrue,  in  fact,  the  plaintiff  should  refily  ;  or  if  it  be  in- 
sufficient in  point  of  law,  he  may  demur,  and  in  some  cases  sign 
judgment,  as  for  want  of  a  plea  ;(/)  though  if  the  plea  be  mere- 
ly defective  in  point  of  form,  the  plaintiff  should  demur.(s) 
And  where   the  defendant  has  appeared   in    the    name  by 
which  he  was  sued,  such  appearance  may  be  replied  by  way 
of  eetopfiel.(v)  When  the  plea  consists  of  matter  of  fact*  which 
the  plaintiff  denies,  the  replication  may  begin  without  any  alle- 
gation that  the  writ  or  bill  ought  not  to  be  quashed  ;(w)  it  must 
not  be  as  to  a  plea  in  bar,(ar)  because  that  would  be  a  discon- 
tinuance, but  should  conclude  to  the  country ;   and  which  it 
*  455        proper  where  to  a  plea  of  *misnomer  the  plaintiff  replies  that 
the   defendant  is  known  as   well  by  the   one   name   as  the 
other  :(y)  there  are,  however,  precedents  in  which  the  plaintiff 
has  concluded  with  a  formal  traverse  and  verification  ;(z)  and 
when  this  is  adopted,  it  was  laid  down  by  Lord  Holt,  that  the 
plaintiff  ought  to  pray  damages,  because  if  it  be  found  against 
the  defendant,  the  jury  must  assess  the  plaintiff's  damages, 
and  final  judgment  is  to  be  given  ;  but  where  the  plaintiff  con- 
fesses the  defendant's  plea,  and  avoids  it  by  other  new  matter, 
he  should  not  pray  damages,  but  must  maintain  his  writ.(«) 


(q)  7  T.  R.  698.     3  Anstr.  935.    1  if  the  plea  commence  or  coocttA* 

B.  &  P.  40.     It  is  the  practice  not  to  improperly  in  bar.    rtac.  Abr.  Abate- 

permit  such  amendment  if  the  de-  ment,  8.     Com.   Dig.  Abatement,  I- 

fendant  bas  previously  made  a  tender.  15. 

(r)  See  ihe  form,  post,  vol.  2.  59k  (y)  1  B.  &  P.  60.    1  East,  54*.    t 

(a)   Aute,  443.  n.  t.      &ac«  Abr.  Wils.  367.    See  the  precedents,  poat^ 

Abatement,  \f .  vol.  2.  589,  590.     i  Weotv. 

(0  3B.&P.  395.  (z)  Lit.  Ent  t,  3.    Co.  Eat.  160, 

(u)  3T.  R.  185.  (a)  2  Saund.  211.  n.  3.     8  Mod. 

{v)  Post,  vol.  2.  590.     2  New  Rep.  281.     1  Ld.  Raym.  338.  594.    2  Ld. 

453.  Raym.  1022.    Bae.  Abr.  Abateneat, 

(w)  1  B.  &.  P.  61.  P.    Com.  Dig.  Abatement,  I.  13.  Se» 

(x)  Carth.  187.    Com.  Dig.  Abate-  the  precedents,  I  Wentw. 
meat,  1. 15.    1  B.  &  P.  6L  Mieri 


AND  PROCEEDINGS  THEREON.  _  ,455 

If  a  replication  to  a  plea  in  abatement  of  the  wrx';,  begin  "that  Reputation* 
*  the  said  declaration,"  ought  not  to  be  quashed,  but  conclude  ^JS^*™* 
properly,  it  is  sufficient ;  for  such  words  may  be  rejected  as 
surplusage  :  and  it  is  not  necessary  in  the  beginning  of  the  re- 
plication to  say  that  the  writ  ought  not  to  be  quashed  ;  for  in 
favour  of  the  plaintiff  the  court  will  give  judgment  according 
to  the  fact,  without  reference  to  the  prayer  of  judgment.(A)  If 
an  issue  in  fact  be  joined  upon  the  replication,  and  found  for 
the  plaintiff,  the  jury  should  assess  the  damages,  and  the  judg- 
ment is  peremptory  for  the  delay,  quod  recuperet jand  not  quod 
respondeat  ;{c)  and  the  same  rule  prevails  in  indictments  for 
misdemeanours,  though  in  cases  of  felony  in  favor  em  vitey  it 
is  otherwise.(rf) 

•If  the  plaintiff  demur^e)  it  does  not  appear  to  be  necessary  *  456 
to  assign  any  special  causes,  for  it  has  been  decided  on  the 
Statute  of  Elizabeth^  (the  language  of  which  is  similar  to  that 
of  the  statute  4  Ann,  c.  16.)  that  the  statute  only  applies  to 
pleas  in  bar  :(/)  however,  it  appears  most  advisable  to  demur 
specially  where  the  plea  is  merely  informal.^)  Where  the 
plea  properly  commences  and  concludes,  as  in  abatement,  but 
is  insufficient  in  some  other  respect,  the  demurrer  should  pray 
judgment  that  the  defendant  may  answer  further  thereto,  or 
merely  with  the  latter  words,  and  should  not  conclude  with  a 
prayer  of  damages;  for  the  plaintiff  ought  not  to  conclude  in 
bar,  but  only  affirm  his  writ.(A)  So  where  the  plaintiff  replies 
to  a  plea  in  abatement,  and  the  defendant  demurs  to  the  repli- 
cation, the  plaintiff  should  not  conclude  his  joinder  in  demur- 
rer with  a  prayer  of  judgment  of  his  debt  or  damages,  but 
should  merely  pray  that  the  defendant  may  answer  over  again. (x) 
And  where  the  plaintiff  demurred  to  a  plea  in  abatement,  as 
in  bar,  praying  judgment  and  damages,  and  the  defendant  joined 


(*)  1  B.  k  P.  60.  (/)  2Ld.  Raym.  1015.  and  see  1 

(f )  1  East,  544.   2  Wils.  368.  Com.  Ld.  Raym.  337.    1  Salt.  194.    Tidd's 

Big.  Abatement,  I.  14,  15.   Bac.  Abr.  Prac.  4th  edit  885. 

Abatement,  P.    2  Saund.  210.  n.  3.  (g)  3T.R.  186. 

©Hb.  G.  P.  53.  (A)  2  Saund.  210.  g. 

(d)  8  East,  107.  (*)  1  WiU.  302.    2  Saund.  210.  g. 

(e)  See  the  precedent*  referred  to  210.  n.  3. 
in  2  Saund.  210.  n.  2.    Post,  vol.  2. 

079.  and  joinder  thereto,  id.  682. 
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Replication*    as  in  bar,  it  was  held  to  be  a  discontinuance,  because  the  de-> 

and  other  pra-  .  . 

eeedings.  murrer  in  bar  was  no  answer  to  the  plea  in  abatement,  and  a 
discontinuance  of  part  is  a  discontinuance  of  the  whole  i(J)  the 
plaintiff,  however,  may  amend,  and  the  mistake  would  be  aided 

*  457         by  a  *  verdict,  (k)     But  where  the  plea  in  abatement  improper- 

ly commences  or  concludes  as  a  plea  in  bar,  the  plaintiff  may 
demur  either  in  bar  or  abatement ;  and  if  he  adopt  the  former, 
which  is  most  advisable,  he  may  conclude  his  demurrer  as  in 
bar  and  with  a  prayer  of  damages,  and  the  judgment  will  be 
final.(/)  On  the  argument  of  a  demurrer  to  a  plea  in  abate- 
ment, or  to  a  replication  thereto,  the  defendant  cannot  take  any 
objection  to  the  declaration,  for  nothing  but  the  writ  is  then  in 
que&tiou,(m)  unless  where  matter  is  pleaded  in  abatement 
which  might  be  pleaded  in  bar.(w) 

If  there  be  judgment  for  the  plaintiff  on  demurer  to  a  plea 
in  abatement,  or  a  replication  thereto,  the  judgment  is  in  general 
interlocutory,  quod  respondeat  ouster. (o)  Where,  however,  a 
plea  containing  matter  which  can  only  be  pleaded  in  abatement, 
improperly  commences  or  concludes  in  bar,  the  judgment  on 
demurrer  may  be  final :(/;)  and  the  same  rule  prevails  where 
matter  in  abatement  is  pleaded  after  the  last  continuance ;(y) 
and  if  there  be  judgment  of  respondeat  ouster ',  no  other-  plea 
in  abatement  will  be  allowed.(r) 

*  458  The  judgment  for  the  defendant  on  a  plea  in  ^abatement, 

whether  it  be  on  an  issue  in  fact  or  in  law,  is  that  the  writ  or 
bill  be  quashed  ;(*)  or  if  a  temporary  disability  or  privilege  be 
pleaded,  that  the  plaint  remain  without  day,  until,  &c.(/)  If 
the  plaintiff  succeed  on  demurrer  to  a  plea  in  abatement,  and 


(./)  Show.  255.  Cai-lli.  187.  I  Salk.  Wils.  367.      See  the   forma,  Tidtfi 

218.     I  East,  542.     2  .Saund.  210.  g.  forms,  203.     10  Wentw.  61. 

(A)  1  Wils.  302.     1  Salk.  218.  (/>)  1  East,  636.    Lutw.  4i.    C«n. 

(/)  Bac.  Abr.  Abatement,  P.  Com.  Di$.  Abatement,  I.  15.    Bac.  Abr. 

Dig.  Abatement,  I.  15.  Abatement,  P. 

(m)  Salk.  212.    Lutw.  1592.  Carth.  (q)  Com.  Dig.  Abatement,  I.  15. 

172.     Willc*,  478.     Bac.  Abr.  Abate-  (r)  Bac.   Abr.  tit.  Abatement,  O. 

ment,  P.    Com.  Dig.  Abatement,  I.  Com.  Dig.  Abatement,  I.  3.  2  Saund. 

14.  40, 41. 

(»)  Lutw.  1G04.    Com.  Dig.  Abate-  (*)  Bac.  Abr.  Abatement,  P  G3b. 

ment,  I.  14.  C.  P.   52.     See  the    precedents,  10 

(o)  2  Saund.  210.  n.  3.   Com.  Dig.  Wentw.  Index,  61. 

Abatement,  I.  14.    I  East,  544.    2  (/)  Lutw.  19.    Cult  3.    2  8aun* 

210. 
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the  judgment  is  interlocutory,  respondeat  ouster^  there  is  no  Replication* 
judgment  for  costs,  because  the  statute  of  Gloucester  only  gives  Sew^jT^" 
costs  where  damages  are  recovered  ;[tt)  but  when  the  defend- 
ant's plea  is  on  issue  found  to  be  Untrue,  the  judgment  is  final, 
and  the  plaintiff  will  recover  costs.(x>)  If  the  plaintiff  enter  a 
cassetur  billa  or  breve y  he  is  not  liable  to  costs.(w)  On  an  is* 
sue  found  for  the  defendant,  he  is  entitled  to  costs,  but  not  if 
he  succeed  on  demurrer.(ar) 


(u)  Ld.  Raym.  992.    1  Salk.  19*.  (w)   Id.  ibid.      Tidd's  Pnus.  4th 

TWs  Forma,  293.    Tidd'f  Prae.  4th  edit.  623.    Hullock,  131. 

edit.  846.  &c.  (*)  Ld.  Raym.  992.    1  Salk.  194. 

(v)  Id.  ibid.  HuUoak,  131.    Tidd'i  Prae.  4th  «<|tt. 


Vot.  L  I  43   } 
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CHAPTER  VII. 


OF    PLEAS   IN    BAR* 


X  LEAS  in  bar  deny  that  the  plaintiff  has  any  cause  of  ac- 
tion,^) and  do  not,  like  pleas  in  abatement,  give  a  better 
?mt  ;(b)  they  either  conclude  the  plaintiff  by  matter  of  estop* 
pel,  which,  however,  rarely  occurs  in*a  please)  or  shew  that 
the  plaintiff  never  had  any  cause  of  action  ;  or  admitting  that 
he  had,  insist  that  it  is  determined  by  some  subsequent  matter. 
They  are  also  either  to  the  whole  or  to  a  part  of  the  declara- 
tion ;  and  where  there  is  only  a  defence  to  a  part,  it  is  in  ge- 
neral advisable,  on  account  of  costs,  to  confine  the  plea  to  that 
part.(cO  We  have  seen  that  pleading  is  in  general  a  mere 
statement  of  fucts,(e)  and  pleas  in  bar  state  the  various  df/rncn 
of  which  under  the  circumstances  of  each  particular  case,  the 
defendant  is  at  liberty  to  avail  himself  in  a  court  of  law.  Mat* 
*  460  ter  of  'defence  in  equity,(/)  or  merely  founded  on  the  prac- 
tice of  the  court,  is  not  in  general  pleadable,^)  and  therefore 
bail  cannot  plead  that  the  principal  is  a  bankrupt,  and  has  ob- 
tained his  certificate^/?)  It  would  be  foreign  to  the  purpose 
of  this  treatise  to  attempt  to  state  all  the  various  defences  in 
personal  actions ;  those  which  most  usually  occur  in  practice 
are  given  in  their  natural  order,  in  the  following  analytical  ta- 
bles ;(/)  and  the  mode  in  which  they  should  be  taken  advan- 
tage of  are  afterwards  more  fully  stated. 


(«)  See  the  definition,  Co.  Lit.  303.  (d)  5  East,  «61.    7  East,  325. 

b.    Heath's  Maxims,  and  6  Co.  7.  (<*)  Ante,  215. 

(6)  Ante,  445.  (/)  7  East,  153.     8  East,  34k 

(c)  Bac.  A!>r.  Plea*,  1. 11.     5  Hen.  ( g)  2  East,  4-12.    7  East,    153.    4 

VII.  14.     1  Leon.  77.     Saw   86.     As  East,   311.      Tidd's  Prac.  4th  edit. 

pleading  matter  of  estoppel  more  fre-  I(fci2. 

quently  occurs  in    replications  and  (/*)  2  B.  &  P.  45.     7  East,  153, 154. 

subsequent  proceedings,   the    points  (*)  See  also  Com.  Dig.  Pleader,  as 

relating  to  it  will  be  hereafter  eonsi-  to  the  different  defences  and  pleas  n 

dcied.  each  particular  action. 
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•THE  DEFENCES  TO  ACTIONS  ON  CONTRACTS  NOT 

UNDER  SEAL. 


"1st.  Deny  that  there  ever  was  cause  of  action. 

'1st.  Deny  that  a  bufficient  contract  was  made. 
"1st.  That  no  contract  was  in  fact  made. 
2clly.  Defendant  incapeble  to  contract. 
1st.  Infancy. 

2dly.  Lunacy,  Drunkenness,  Sec. 
3dlv.  Coverture. 
_4thly.  Duress. 
3dly.   in.  ufficiency  or  illegality  of  the  consi- 
de  ration,  or   made  under  a  mistake 
or  fraud. 
4thly.  The  act  stipulated  to  be  done,  illegal  or 

impossible. 
5thly.  The  form  of  the   contract  insufficient 
under  statute  of  irauds,  or  not  duly 
stamped,  &c. 
2dly.  Admit  a  sufficient  contract,  but  shew  that  be- 
fore breach  there  was— 
1st.  A  release. 
2dly.  Parol  discharge. 

3dly.  Alteration  in  terms  of  contract  by  consent. 
4thly.  N  on  -performance  by  plain 'iff  of  a  con- 
dition precedent,  alteration,  8cc. 
5thly.  Performance,  payment,  &c. 
6thiy.  Contract  become  illegal  or  impossible  to 
perform. 

2dly.  Admit  there  once  was  cause  of  action,  but  avoid  it  by 
subsequent  or  other  matter. 
"1st.  Disability  of  the  plaintiff  to  sue. 
1st.  Alien  enemy. 
2dly.  Attainted. 
3dly.  Outlaw. 
j^4thly.  A  bankrupt,  insolvent  debtor,  &c. 
2dly.  Defendant  not  liable. 

C  1st.  A  certificated  bankrupt. 
\  2dly.  An  insolvent  debtor. 
3dly.  Debt  recoverable  only  in  a  court  of  conscience. 
4thly.  Cause  o{  action  discharged. 
1st.  By  payment. 
2dly.  Accord  and  satisfaction. 
3dly.  Foreign  attachment. 
4thry.  Tender. 

5thly.  Account  stated,  and  a  negotiable  secu- 
rity given. 
6thly.  Arbitrament. 
7thly.  Former  recovery. 
8thly.  Higher  security  given. 
9thly.  A  release. 
lOthly.  Statute  of  limitations. 
Ijlthly.  Set-off. 
\^5thly.  Pleas  by  executors,  &c. 


JLI1S 
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•THE  DEFENCES  TO  ACTIONS  OV  COJmjCTS 

UJ*DEB  SEAL. 


r 

"  1st.  Deny  that  there  ever  was  cause  of  action. 

'1st.  No  deed  in  fact  made,  or  that  it  waa  delivered 

as  an  escrow, 
2dly.  Deed  invalid. 

fist.  Defendant's  incapacity  to  contract. 


2dly.    Illegality  of  consideration  or  contract. 
3dly.    Deed  obtained  by  fraud,  fccc. 
4thly.  Contract,  impossible  to  perform. 
3dly.    Admitting  that  the  deed  was  originally  valid, 
excuse  of  performance. 
1st.    Erasure,  alteration,  fee. 
9dly.  Deed  become  impossible  to  perform. 
3dly.  Become  illegal  to  perform. 
4thly.  Mm+damm/icatus  by  the  plaintiff  of  a 

condition  precedent. 
5thly.  Non-damnificatu*)  no  award,  &c. 
4thjy.  Performance  in  pursuance  of  the  deed. 
C  1st.  Solvit  ad  diem, 
/  2dly.  Performance,  Sec. 
2dly.  Admit  that  plaintiff  once  had  cause  of  action,  but  avoid 
it  by  subsequent  or  other  matter. 
"1st.  Disability  of  plaintiff  to  sue. 
flat.  Alien  enemy. 
<  2dly.  Outlaw. 

(,  3dly.  Bankrupt,  insolvent  debtor,  fee. 
2dly.  Defendant  not  liable. 

C  1st.  A  certificated  bankrupt 
{  2dly.  An  insolvent  debtor. 
3dly.  Cause  of  action  discharged. 
'1st.  By  payment  fiost  diem. 
2dly.  Accord  and  satisfaction. 
3dly.  Foreign  attachment. 
4thly.  Tender. 
5thly.  Arbitrament. 
6thly.  Former  recovery* 
7thly,  Release. 

8thly.  Presumptive  limitation. 
9thly.  Set-off. 
„4thly.  Pleas  by  executors,  heirs,  devisees,  fct. 
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•TBS  DEPRIVES  TO  PROCEEDINGS  OJV  A  RECORD. 

•  • 

fist.  On  judgments. 

1st.  Deny  there  ever  was  cause  of  action,  nul  del 

record. 
2dly.  Admit  there  once  was  cause  of  action, 
fist.   Disability  of  plaintiff. 
<  2diy.  Defendant  not  liable  to  be  sued. 
I  Discharge  under  Lords'  act,  fcc. 

3dly.  Matter  in  discharge. 

(1st.  Payment. 
2dly.  Release. 
3dry.  Levied  by  Jieri  facias. 
4thly.  By  elegit. 
5thly.  By  ca.  sa. 
6thly.  Plene  administravit. 
Tthly.  Implied  limitations. 
Jidly,  On  recognisances  of  bail. 

1st.  Deny  that  there  ever  was  cause  of  action. 

1st.  MU  ticl  record  of  judgment  or  recogni- 
sance. 
2dly.  No  ca.  sa. 
3dly.  Death  of  principal. 
I  4thly.  Render  of  principal. 
LSthly.  Errror,  supersedeas^  he. 
2dly.  Admit  that  there  once  was  cause  of  action. 
r  1st.  Disability  of  plaintiff  to  sue. 
<  2dly.  Defendant  discharged  by  bankruptcy,  fcc. 
l3dly.  Matter  in*  discharge. 
1st.  Payment. 

2dly.  Release  to  principal  or  bail. 
3dly.  Ft.  fa. 
4thly.  Elegit. 
5thly.  Ca.  9a.  &c. 


THE  DEFENCES  TO  ACTiOJSTS  OJV  STMVTEff. 

1st.  Denial  of  the  fact. 

Ml  debet. 

Not  guilty. 
2dly.  Prior  suit  depending  for  the  same  offence. 
,3dly.  Former  recovery  for  the  same  offence. 
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OF  PLEAS  IN  BAR  IN  GENERAL. 


•THE  DEFENCES  iJV  ACTIONS  FOR  TORTS. 

1st.  Deny  that  plaintiff  ever  had  cause  of  action. 

fist.  Deny  that  defendant  was  guilty  of  the  tort  com- 
plained of. 
"1st.  In  case  or  trover,  not  guilty  of  the  pre- 
mises. 
2dly.  In  detinue,  non  detinet. 
3dly.  In  replevin,  non   cefiit>  or   eepfr  in  a6* 
loco,  or  property  in  defendant  or  a 
stranger. 
4thly.  In  trespass,  not  guilty  of  the  trespasses. 
5thly.  In  ejectment,  not  guilty  of  the  trespass 
and  ejectment. 
2dly.  Justify  the  act. 
~lst.  In  case. 

The  words  were  true. 
2dly.  In  replevin. 

Avowries  and  cognisances  far  rents, 
damage -feasant^  &c.  (see  the  pleas  in 
vol.  2.  Analytical  table  XV.  XVI.) 
JJdly.  In  trespass. 

^"Ist.  To  persons. 

Son  assault  demesne.   See.  (see 
the  pleas  in  vol.  2.  Analy- 
tical table  XVI.  XVII.) 
2dly.  To  personal  property. 

Distresses    damagefeasanty  See. 
(see  the  pleas  in  vol.  2.  Ana- 
lytical table  XVI.) 
3dly.  To  real  property. 

Liberum  tenctnentum,  rights  of 
common,  ways,  Sec.  (see  the 
pleas    in    vol.   2.    Analytical 
table  XVII.) 
3dly.  Excuse  the  act. 
1st.  In  case. 

'That  another  person  uttered  the  words, 
and  defendant  only  repeated  them. 
2dly.  In  trespass.. 

Amicable  contest. 
Inevitable  necessity. 
Escape  of  cattle  by  defect  of  fences*  Sec. 
Chasing    sheep   intermixed  with  the 
plaintiff  *s,  &c.  &c. 
2dly.  Admit  that  plain  tiff  once  had  cause  of  action,  but  in- 
sist that  it  is  discharged  by— 

1st.  Accord  and  satisfaction. 
2dly.  Arbitrament. 

3dly.  Tender  of  amends  for  an  involuntary 
trespass. 
i  4thly.  Former  recovery. 
I  5thly.  Distress  for  the  same  cause. 
I  6thly.  Release, 
l^thly.  Statute  limitations,  fee* 
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•From  these  divisions  we  may  perceive,  that  pleas  in  bar,  €kn&*al  •*- 
well  in  actions  on  contracts  as  for  torts,  are  of  two  descrip- 
tions :  first,  they  deny  that  the  plaintiff  ever  had  the  cause  of 
action  complained  of:  or  secondly,  they  admit  that  he  once  had 
the  cause  of  action,  but  insist  that  it  no  longer  exists,  either  on 
account  of  his  having  become  an  alien  enemy,  an  outlaw,  a 
bankrupt,  insolvent  debtor,  &c.  or  in  respect  of  the  defendant* 
being  protected  by  his  certificate  under  the  bankrupt  laws,  or 
by  being  an  insolvent  debtor,  or  in  respect  of  the  cause  of  ac- 
tion having  been  discharged  or  satisfied. 

In  the  ancient  course  of  pleading,  there  appear  to  have  been 
three  descriptions  of  pleas  in  bar,  by  one  of  which  the  above  de- 
fences were  to  be  taken  advantage  of:    1st.  The  general  issue. 
adiy.  A  denial  of  a  fiarticular  allegation  in  the  declaration.    And 
3dly.    A  special  plea  of  new  matter  not  ajifiarent  on  the  face  of 
the  declaration.       General  issue*,  it  is  said,  were  framed  in 
words  calculated  to  deny  the  whole  of  the  facts  alleged  in  the 
declaration^./)  and  are  proper  and  in  general  necessary  when 
the  defence  merely  denies  the  plaintiff's  allegation,  and  refers 
the  matter  in  dispute  to  the  jury,  who  are  the  proper  judges, 
whether  or  not  the  fact  complained  of  was  committed  .(A*)    In 
assumpsit  almost  every  matter  may  be  given  in  evidence  on  the 
general  issue   non  assumpsit,  on  the  ground,  it  is  said,  that  as 
the  action  is  founded  on  the  contract,  and  the  injury  is  the 
non-Jierformance  of  it,  evidence  which  disaffirms  the  obligation 
of  time  contract  at  the  time  when  the  action  was  commenced,  goes 
to  the  gist  *of  the  action.(/)     In  debt  on  simple  contract  also,         *  455 
under  a  plea  of  nil  debet,  the  defendant  was  at  liberty  to  prove 
most  matters  which  evinced  that  there  was  no  existing  debt  ;(m) 
but  in  debt  or  covenant  founded  on  a  deed,  on  account  of  the 
solemnity  of  the  instrument  under  seal,(ra)  and  which  in  gene- 
ral must  be  dissolved  eo  ligamine  quo  ligatur,  the  plea  of  non 
sst  factum  merely  put  in   issue  the  existence  of  the  deed,  and 
the  defendant  was  not  at  liberty  to  plead  nil  debet,  unless  where 
the  deed  was  mere  inducement  to  the  action,  and  the  debt  ac- 


(J)  Gflb.  C.  P.  57,  63,  64.  (m)  Gilb.  C.  P.  58, 

(*)  Gilb.  C.  P.  63.  (71)  Plowd.  308. 

(0  Gilb.  C.  P.  65.     Salk.  279.    2 
Sin.  733.  1B.&P.  481. 
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G*uml  «4-  crued  by  subsequent  enjoyment,  kc(o)  In  cote  or  trover, u»- 
der  the  general  issue  "not  guilty  of  the  premises,'*  almost  any 
matter  of  defence  might  be  given  in  evidence,  though  any  plea 
admitting  the  plaintiff's  property,  and  the  act  committed,  bat 
justifying  it,  might  be  pleaded.(/k)  In  replevin,  the  general 
issue  non  eefiit  modo  et  forma,  merely  puts  in  issue  the  act 
complained  of  as  stated  in  the  declaration.  In  trespass,  whether 
to  the  person,  personal  property,  or  real  property,  the  general 
issue  is  not  guilty. (a)  In  injuries  to  the  absolute  rights  of  per* 
sons,  this  only  puts  in  issue  the  act  complained  of;  but  in  in- 
juries to  the  relative  rights,  and  to  personal  and  real  property, 
it  puts  in  issue  the  existence  of  the  right  as  well  as  the  commu- 
sion  of  the  act  complained  of,  though  in  the  two  latter  cases, 
possession  will  be  sufficient  against  the  defendant,  unless  he 
can  shew  a  better  title. 

*  467  Formerly  it  was  not  unusual  even  in  actions  of  *a*8um/mtfoc 

the  defendant  to  deny  a  particular  allegation  in  the  declaration, 
instead  of  pleading  the  general  issue,  which  denied  the 
whole  ;(r)  and  it  is  said,  that  this  was  permitted  in  order  to 
bring  a  single  point  to  issue,  and  that  if  the  jury  gave  a  corrupt 
verdict,  they  might  be  more  easily  attainted,  which  was  not  so 
readily  done  on  a  general  issue,  where  the  matter  was  more 
complicated  ;(*)  thus  in  assumpsit  it  was  usual  to  traverse  in 
particular  the  consideration  of  the  contract,  Sec.  or  the  contract 
•'  itself,  or  the  plaintiff's  performance  of  a  condition  precedent, 
&c.  but  in  assumpsit  this  practice  is  now  obsolete.  In  debt  for 
rent  due  by  deed,  the  defendant  may  still  plead  non  est  factum, 
or  nothing  in  arrear;  or  if  not  by  deed,  non  dimisit,  or  nothing 
in  arrear  ;  though  these  points  might  be  given  in  evidence  un- 
der the  plea  of  nil  debet.^t) 

From  the  history  of  our  ancient  law,  it  appears  that  in  all 
personal  actions  the  defendant  was  at  liberty  to  shew' specially  to 
%    the  court  matters  of  defence,  not  merely  consisting  in  a  denial  of 
a  material  part  of  the  plaintiff's  declaration,  but  introductory  of 


(o)  Gilb.  C-  P.  57,  58.  61,  6S.  (*)  Gilb.  C.   P.  61.  139.  148. 

(/')  Gilb.  C.  P.  64,  65.  Leon.  66. 

(</)  Gilb.  C.  P.  57.  (0  Gilb.  C.  P.  61,  6*. 

(r)  Gilb.  C.  P.  CO,  61.    Doct.  Plac 
903. 
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new  matter  not  apparent  therein  ;(«)  such  as  coverture,  infancy,   General  of- 
fice, which  though  they  are  in  effect  negations  of  the  plaintiff 's 
declaration,  yet  being  matters  of  £aivy  as  to  their  sufficiency  in 
defence,  were  considered  as  properly  referable  to  the  court  in 
the  first  instance,(tO  though  if  traversed,  the  existence  in  *fact         *'   468 
of  such  defence  was  then  properly  to  be  tried  by  a  jury.(jr) 

So  in  general  whatever  ground  of  defence  rendered  the  fact 
complained  of  lawful,  being  matter  of  justification)  was  to  be 
shewn  to  the  court,  as  a  license,  &c.  because  the  court  are 
judges  what  is  the  law,  and  how  far  the  fact,  if  done,  was  lawful, 
and  the  jury  are  only  to  find  the  existence  of  the  fact.  Former- 
ly the  general  issue  was  seldom  pleaded,  except  when  the  party 
meant  wholly  to  deny  the  charge  alleged  against  him,  and 
when  he  meant  to  distinguish  away  or  palliate  the  charge,  it  was 
usual  to  set  forth  the  particular  facts  in  a  special  pica,  which 
Was  originally  intended  to  apprise  the  court  and  the  adverse 
party  of  the  nature  and  circumstances  of  the  defence,  and  to 
keep  the  law  and  the  fact  distinct.    But  the  courts  have  of  late, 
in  some  instances,  and  the  legislature  in  many  more,  permitted 
the  general  issue  to  be  pleaded,  and  have  allowed  special  matter 
to  be  given  in  evidence  under  it,  at  the  trial.    And  it  has  been 
observed,  that  though  it  should  .seem  much  confusion  and  un- 
certainty would  follow  from  so  great  a  relaxation  of  the  strict- 
ness anciently  observed,  yet  that  experience  has  shewn  it  to  be 
otherwise,  especially  with  the  aid  of  a  new  trial,  in  case  either 
party  be  unfairly  surprised  by  the  other. (y) 


We  will  proceed  to  consider  the  present  practice  as  to  plead- 
ing the  general  issue  or  a  special  *plca  in  each  personal  action.  *  469 
And  first,  the  several  pleas  in  personal  actions,  and  wlrcre  the 
general  issue  is  sufficient,  and  when  the  plea  must  be  special,  or 
may  be  either  general  or  special.  And  secondly \  the  qualities  and 
forms  of  the  different  pleas,  and  other  points  relating  thereto. 


(«)  Uilb.  C.  P.  62.  66.  (jc)  Id.  ibid, 

(v)  GW>.  C.  P.  62.  66.  Ld.Raym.        (  y)  3  Bl.  Com.  305,  S06.    Set  vide 
IS.  1  East,  217.    Ld.  Raym.  SS. 

Vol.  I.  [  43  1 
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l  OF  THE  SEVERAL  PLEAS. 

fit  AsnimpHt,  ^he  general  issue  in  an  action  of  assumpsit— is  "  that  the 
«  defendant  did  not  undertake  or  promise  in  manner  and  form  as 
"  the  plaintiff  hath  complained  against  /dm,  and  of  this  the  dc- 
"fendant  puts  himself  upon  the  country"  &c.(z)  Considering 
the  language  of  this  plea,  it  might  perhaps  seem,  on  first  view, 
that  the  defendant  by  it  only  denies  the  fact  of  his  having  made 
the  promise  ;  as  however  the  definition  of  a  contract  not  under 
seal  is  "  an  agreement  founded  on  a  sufficient  and  legal  consi- 
"  deration,  to  do  some  legal  act,  or  to  omit  the  doing  an  act 
"  the  performance  of  which  the  law  does  not  enjoin,**  the 
above  plea,  by  denying  the  contract,  in  effect  puts  in  issue  every 
part  of  the  above  definition,  vi?.  the  agreement^  to  constitute 
which  the  defendant  must  have  been  in  a  situation  competent 
to  contract,  and  consequently  infancy,  coverture,  and  dufess  or 
any  other  defence  shewing  either  an  incompetency  to  contract, 
or  that  the  defendant  had  not  the  free  exercise  of  his  will,  are 
properly  put  in  issue  by  this  plea  ;  it  is  obvious  also  that  the 

*  AT(\  sufficiency  and  legality  of  the  consideration^  and  of  the  att  to  be 
flone  or  *omillcd,  are  fairly  put  in  issue  by  this  plea ;  but  the 
allegation  "  modo  &  forma**  does  not  put  in  issue  the  form  of 
the  count,  but  only  the  substance  of  the  promise,  for  which 
reason  the  plaintiff  may  give  in  evidence  a  contract  different 
from  that  mentioned  in  the  declaration,  in  time  or  place  when 
immaterial,  though  not  a  contract  different  in  substance.fe) 

When  the  defendant  insists  that  no  such  contract  as  that  sta- 
ted in  the  declaration  was  in  fact  made,  he  must  plead  the  ge~ 
neral  isnue,(b)  under  which  he  may  give  in  evidence  that  ano- 
ther person  ought  to  have  been  made  •  co-plaintiff  ;(c)  also  in* 
capacity  to  contract ;  as  that  at  the  time  the  supposed  contract 
was  entered  into,  the  defendant  was  an  infant,(tf)  a  lunatic,(e) 


(r)  See  the  precedents,  post,  vol.  (c/)  I  B.  &  P.  481.  n.  a.     1  Salk. 

2.  423.    Com.  Dig.  Pleader,  G.  1.  Njot  279. 

guilty  is  bad  on  demurrer,  but  is  aided  (e)  2  Stra.  1104.  2  Bl.  Com.  293.    1 

by  verdict.     Stra.  1022.  Fonbl.  40, 4 7.  n .  b.  49.  n.  9.  ace.  Foubl. 

(a)  Gilb.  C.  P.  51.    Co.  Lit  282.  b.  45  to  72.    Co.  Lit  2.  b.  n.  If.  247.  a. 

(b)  Com.  Dig.  Pleader,  2.  G.  b.    Powell  on  Contacts,  20.  23.  Bat. 

(c)  Ante,  7.  n.  (  g).  Abr.  Idiots,  F.  cvntr. 
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0T  drunk^/)  or  a/eme  covert;  but  coverture  which  has  taken  inAsnmpsit. 
place  since  the  making  of  the  contract,  must  be  pleaded  in 
abatement^  g}  so  the  defendant  may  give  in  evidence  that  he 
was  under  duress  ;(A)  and  the  want  of  sufficient  or  legal  con- 
sideration for  the  contract)  or  illegality  in  the  contract  itself, 
may  be  given  in  evidence  under  this  plea  ;  as  gaming,(0  usu- 
*y>C/)  &c-  °<*  that  the  plaintiff  was  an  alien  eneroy,(£)  or  that 
the  contract  was  void  *by  the  statute  against  frauds.(/)  So  a  *  471 
release  or  parol  discharge  before  breach,(m)  or  an  alteration  in 
the  terms  of  the  contractors)  or  non-performance  by  the  plain- 
tiff of  a  condition  precedent,  or  that  the  contract  was  perform- 
ed by  payment,  &c.(o)  or  that  it  afterwards  became  illegal  or 
impossible  to  perform,  may,  when  they  constitute  a  sufficient 
defence,  be  given  in  evidence  under  this  plea.(/0 

These  defences  shew  that  the  plaintiff  never  had  any  cause 
of  action.  Formerly  matters  in  discharge,  which  admit  that 
once  there  was  cause  of  action,  must  uniformly  have  been 
pleaded  specially  ;(</)  afterwards  a  distinction  was  made  be* 
tween  express  and  implied  assumpsits :  in  the  former,  these 
matters  were  required  to  be  pleaded,  but  not  in  the  latter  ;(r) 
at  length,  however,  they  were  allowed  to  be  given  in  evidence 
under  the  general  issue  ;(«)  therefore,  under  the  plea  of  non  ' 
assumpsit,  the  defendant  may  give  in  evidence  that  the  plaintiff 
is  a  bankrupt  ;(0  or  where  kfemc  covert  suing  alone  has  no  in- 
terest in  the  contract,  her  coverture  ;  but  not  that  the  plaintiff 


K 


( /)  2  Stra.  1104.    Bull.  K.  P.  172.  •  (»)  Ld.  Raym.  217.  566.    12  Mod. 

(#)  Id.  ibid.  2  Keb.  228.    12  Mod.  370.     1  Salk.  394.     Com.  Dig.  Plead- 

101.     3  T.  R.  627.    Ante,  437.  er,  2,  G.  10.  15. 

(A)  5  Co.  119.    I  Saund.  103.  a.  (/>)  S  T.  R.  263.    Co.  Lit.  206,  a. 

'    (t)  1  Ld.  Raym.  87.     1  Salk.  344.  1  H.  Bl.  65. 

Carth.  356.     5  Mod.   170.     12  Mod.  (g)  6  Ld.   Raym.   566.     12  Mod. 

97.     Cora.  Dig.  Pleader,  2.  G.  8.  376.    Tidd's  Prac.  4th  edit.  588.  n.  o. 

(j)  1  Stra.  498.    Com.  Dig.  Plead-  (r)  Yin.  Abr.  Evidence,  z.  a.     1 

er,  2.  G.  7.  Salk.  280.     Giib  C.  P.  6$. 

(fr)  Doug.  649.  n.  132.    6  T.  R.  24.  (*)  1  Ld.  Raym.  217.  566.  12  Mod. 

4  East,  407.  410.  376. 

(0  29  Car.  II.  e.  3.  (/)  7  T.  R.  396.    Ball.  N.  P.  15.  3. 

(m)  Com.  Dig.  Pleader,   2.  G.  fcc.  I  B.  fc  P.  448. 
and  tit.  Action  Assumpsit,  G. 

(w)  8T.R.  280. 


\ 
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In  Msumpsit.  js  CQveTt  where  she  would  have  a  right  to  join  in  the  actio*** 
which  in  such  case,  must  in  general  be  pleaded  in  abatement^**) 

*  472  *So  also  payment  ;iv)  accord  and  satisfaction  5(w)  a  promis- 

sory note,  or  other  negotiable  security  given  for  the  debt,  and 
remaining  in  the  hands  of  a  third  person,  or  otherwise  outstand- 
ing;^) foreign  attachment  ;(y)  arbitrament  j(z)  former  reco- 
very for  the  same  cause  ;{a)  a  higher  security  given  ;(£)  and  a 
release  ;(c)  may  be  given  in  evidence  under  the  plea  of  nan 
assumpsit. 

Hence  it  may  be  collected,  that  under  the  general  issue,  any 
matter  which  shews  that  the  plaintiff  never  had  cause  of  action, 
may  be  given  in  evidence,  and  also  that  under  that  plea  most 
matters  in  discharge  of  the  action,  which  shew  that  at  the  time 
of  the  commencement  of  the  suit  the  plaintiff  had  no  subsist- 
•  ing  cause  of  action,  may  be  taken  advantage  of*     As  the  ob- 

ject of  pleading  is  to  apprize  the  adverse  party  of  the  ground 
of  defence,  in  order  that  he  may  be  prepared  to  contest  it,  and 
may  not  be  taken  by  surprise  :(tf)  it  may  appear  singular,  that 
under  the  general  issue,  which  in  terms  only  denies  a  valid  con- 
tract, the  defendant  should  be  permitted  to  avail  himself  of  a 
ground  of  defence  which  admits  a  valid  contract,  but  insists 
that  it  has  been  performed,  or  that  there  is  an  excuse  for  the 
nonperformance  of  it,  or  that  it  has  been  discharged  ;  it  is,  as 

*  473         observed  by  Lord  Holt,  a  practice  which  has  *crept  in  impro- 

.  perly,  but  is  now  perhaps  too-settled  to  be  aitered.(f)  It  has 
been  attempted  to  be  justified  on  the  ground  that  the  gist  of 
the  action  is  the  fraud  of  the  defendant  in  not  performing  the 
contract,  and  that,  therefore,  whatever  shews  there  is  no  fraud, 
is  properly  in  issue  under  the  plea  of  non  assumpsit ;  but  this 


(«)   4  T.  R.  364.    3  T.  R.  G27.  (z)  I  Ld.  R:»ym.  J022.    B*c.  Afar. 

Ante,  437.-  Arbitrament,  G. 

(v)  Ld.  Raym.  217.  (a)  2  Strsi.  733.    1  Saund.  92.  n.  % 

(ze»)  1  Left  Raym.  566.  12  Mod.  376.  (b)  3  East,  258.    Com.  IKff.  Plead- 

5  East,  230.     4  Esp.  Cas.  N.  P.  181.  er,  2.  G.  t£.    Ante,  96. 

Bftc.  Abr.  tit.  Accord.  Com.  Dig.  tit.  (c)  3  Esp.  Rep.  234.    Doug.  lOft 

Accord.                                         ,  Gilb.C.  I».  64. 

(:r)  5  T.  R.  513.    Bull.  X.  P.  ISC.  (rf)  Ante,  215. 

QO  1  Sulk.  280.     t  Saund.  67.  a.  n.  (e)  12  Mod.  377.     Ld.  Ray*.  31* 

3  East,  S67.  378.     3  Vcs.  jun.  106.  $66, 
Com.  Dig.  Attachment,  A.    and  tit 
Pleader,  2.  G.  5. 
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•does  not  appear  to  accord  with  the   logical  precision  which  In  Assumpsit, 
usually  prevails  in  pleading.(/) 

Thgre  are,  however,  some  defences  which  either  must  or 
should  be  pleaded  specially ;  thus  though  we  have  seen  that 
tinder  the  general  issue  it  may  be  given  in  evidence,  that  at 
the  time  the  contract  was  made,  the  plaintiff  was  an  alien  ene- 
my  :is)  yet  if  the  disability  accrued  by  war  after  the  contract 
was  made,  the  same  should  be  pleaded  specially  .(A)  So  out- 
lawry of  the  plaintiff  must  be  pleaded  in  abatement,  if  the 
cause  of  action  be  not  forfeited,(z)  and  the  defendant  must 
plead  that  he  is  a  certificated  bankruptcy)  or  a  discharged  in- 
solvent debtor.(£)  So  a  tender,(/)  a  set-off,(m)  and  the  statute 
of  limitations^)  cannot  be  given  in  evidence  under  the  gene- 
ral issue,  though  in  an  action  of  assumpsit  unless  *the  subject  *  474 
matter  of  set-off  accrued  by  reason  of  a  penalty  contained  in  a 
bond,  or  specialty,  the  defendant  has  the  option  of  pleading 
or  giving  notice  of  set-off. (0)  With  respect  to  the  defences 
under  the  courts  of  conscience  acts,  some  must  be  pleaded  ; 
others  may  either  be  pleaded  or  given  in  evidence  under  the 
general  issue  ;  and  others  must  be  taken  advantage  of  by  en- 
tering a  suggestion  which  may  be  traversed  or  demurred 

The  defendant  is  at  liberty  to  plead  any  matter  which  docs 
not  amount  to  the  general  issue,  and  which  admits  that  in  fact 
a  contract  was  made,  but  insists  that  it  was  void  or  voidable 
either  on  account  of  the  defendant's  infancy,^/)  lunacy,  cover- 


^«i»— p— — » ■*—*»■ 


(/)  Glib.  C.  P.  65.    3  HI.  Com.        (/)  Sec  the  precedent,  post,  to> 

305,  30C.    Ante,  4G5,  466.  468.  2.  431.    1  Saund.  33.  n.  2. 

(£•)  Ante,  470.  (w)  See  the  precedents,  prist,  vol. 

(A)  See  the  precedent,  post,  vol.  2.  2.  440  to  448.     2  Geo.  11.  c.  22.  s.  K& 

4125,  426.    8  T.  R.  160.      6  T.  It.  24.  8  Geo.  II.  c.  24. 
1  B.  &  P.  222.     2  B.  &  P.  72.      2  Bl.         («)  See  the  precedents,  post,  vol. 

Rep.  1326.    4  East,  504.be.  2.440,450.      1  Saund.  2*3.  n.  2.      tf 

(i)  Com.  Dig.  Pleader,  2.  G.  4.  Saund.  6S.  b.  c.   1  Selwyn",  N".  P.  120. 

(J)  See  the  precedents,  post,  vol.  note  74. 

*.  426.     5  Geo.  II.  e.  SO.  s.  7.    4T.  '    (o)  Montagu's  Law  of  Set-off,  40  tft 

R.  156.      1  P.  Wms.  258,    259.     10  47.  • 

Mod.  160.  247.    1  B.  &  P.  467.    3  B.  •    (/»)  See  the  precedent,  post,  ?olt 

It  P.  m.    6  T.  R.  496.  2.  448.    Tidd's  Prac.  4th  edit.  859, 

(fc)  See  the  precedent,  post,  vol.  860.    3  T.  R.  452. 
9.  450.   Com.  Dig.  Pleader,  2.  G.  16.        (?)    Sec  the  (rcceteat,  post,  *)tf» 

2.  4*4. 
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J*  Anumpsit.  ture.(r)  duress,  &c.  or,  that  the  plaintiff  was  an  alien 

at  the  time  the  contract  was  made  ;(*)  or  for  want  of  sufficient 
consideration ;  or  on  account  of  illegality  therein,  or  In  the 
act  to  be  done  ;  as  usury,  gaming,  fee.  or  because  the  contract 
was  void  under  the  statute  against  frauds.(0  So  a  release  be* 
fore  breach,(w)  and  performance^)  or  paytncnt(w)  may  be 
pleaded  ;  though  we  have  seen  that  all  these  matters  may  be 
given  in  evidence  under  the  general  issue.  So  all  matters  in* 
discharge  of  the  action  may  be  pleaded  specially.  If  the  plain* 
tiff's  bankruptcy,  which  we  have  seen  may  be  given  in  evi« 

*  475  dence  under  the  general  issue,  be  pleaded  ^specially,  att  the 
circumstances  shewing  the  sufficiency  of  the  proceedings  un* 
der  the  bankruptcy  must  be  stated  in  the  plea-(jr)  Accord 
and  satisfaction,^)  foreign  attachment,  releasc^z)  arbkra* 
ment,(a)  former  recovery^)  or  tnat  a  negotiable  or  higher 
security  was  given  for  the  debt,(r)  are  seldom  pleaded  unless 
1  for  the  purpose  of  delay,  but  it  is  usual  to  plead  coverture; 

and  it  is  in  general  advisable  to  plead  infancy  specially,  be- 
cause the  plaintiff  will  thereby  be  compelled  to  reply  only  one 
of  several  answers  which  he  might  have  to  the  defence,  via. 
either  that  the  defendant  was  of  age,  or  that  the  goods,  &c. 
were  necessaries,  or  that  he  confirmed  the  contract  when  he 
came  of  age  ;  on  either  of  which  the  plaintiff  at  his  election 
might  rely  at  the  trial  in  answer  to  the  defence  of  infancy,  if 
the  general  issue  alone  were  pleaded.  So  it  is  often  more  ad* 
visable  to  plead  a  set-off  than  to  give  notice  of  it,  for  if  plead* 
ed  the  plaintiff  cannot  reply  double,  but  must  rely  on  one  an- 
swer alone,  and  in  a  country  cause  by  pleading  it,  the  trouble 
and   expense  of  proving  the  service  of  the  notice    may  be 


(/•)  Sec    the  precedent,  post,  vol.        {y)  See  the  precedent,  port,  vri» 

2.  4-25.  2.  434. 

(«)  Doug.  64D.  (z)  Com.  Dig.  Pleader,   2.  G-  14. 

(0  I  Wils.  305.  Post,  vol.  2.  439: 

(«)  Com.  Dig.  Pleader,  2.  G.  13,        (a)  See  the  precedent,  post,  vol. 

14.  2. 436. 

(v)  Com.  Dij».  Pleader,  2.  G.  15.  (b)  Sec  the  precedent,  port,  vol. 

(w)  I  Sulk.  394.       Ld.Hayro.  787.  2.  438. 
Com.  Dig.  Pleader,  2.  G.  10.  (c)  See  the  precedents,  port,  vol. 

(a*)    1  Ld.  Itoym.    217.    566.      12  2.  434,  435, 436. 
Mod.  376.     1  Jl.  fe  P.  448.      7  T*  R, 
396. 
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«aVed.    Indeed  the  principal  use  of  a  special  pleat  i*  that  in  lnJwiimprit. 
general  it  narrows  the  evidence  to  be  adduced  on  the  trial. 

The  action  of  dkbt  we  have  seen  is,  1st.  On  simple  con-  /"  Debt. 
tracts  and  legal  liabilities ;  2dly.  On  specialties  ;  3dly.  On  rc- 
•  cords  ;  and  4thly.  On  statutes. 

*In  debt  on  tim/ile  contract  or  legal  liabilities,  as  for  ap  es-  *  476 
cape,  &c.(d)  the  general  issue  is  nil  debet ;  "  that  the  defend* 
«  ant  doth  not  owe  the  said  sum  above  demanded)  or  any  fiart 
"  thereof y  in  manner  and  form  as  the  jdainttff  hath  above  com* 
«  filained  against  him>"(e)  or  in  the  case  of  executors  or  ad- 
ministrators "  doth  not  detain,"  and  if  non  assumfmt  be  plead- 
ed, the  plaintiff  may  sign  judgment^/)  The  language  of 
this  plea  puts  in  issue  the  existence  of  the  debt  at  the  time  of 
bringing  the  action,  and  consequently  any  matter  may  be  given  ' 
in  evidence  under  this  plea,  which  shews  that  nothing  was  due 
at  that  time,  as  performance  or  a  release,  or  other  matter  in 
discharge  of  the  action.(  g)  It  has  even  been  held  that  as  the 
plea  of  nil  debet  is  in  the  present  tense,  the  statute  of  limita- 
tions may*  be  given  in  evidence  under  the  general  issue  ;(A) 
but  this  doctrine  seems  questionable,  and  the  practice  is  to 
plead  the  statute  in  debt  as  well  as  aasumfmtJJ)  and  a  tender 
must  be  pleaded  specially  \{j)  and  a  set-off  must,  as  in  as* 
sum/irit,  be  either  pleaded  or  notice  thereof  given. 

In  debt  on  a  specialty  there  is  a  material  distinction  "between  .  $  477 
those  cases  in  which  the  deed  is  only  inducement  to  the  action 
and  matter  of  fact  the  foundation  of  it,  and  those  in  which  the 
*  deed  itself  is  the  foundation,  and  the  fact  merely  inducement. 
In  the  former  case,  as  in  debt  for  rent  due  on  an  indenture  of 
lease,  though  the  plaintiff  has*  declared  setting  out  the  inden- 


(d)  Salk.  565.     1  Sauncl.  38.  2d  edit.  271.    Mr.  J.  Lawrence's  opi. 

(e)  See  the  precedent,  post,  vol.  nion  in  2  East,  336.  has  been  consi- 
gn 459.  dcred  as  supporting   the  decision  in 

(./  )  6  East,  549.  Bac.  Abr.  Pleas,  I.  1  Ld.  Ray  in.  153.  but  note,  his  obser- 

(&)  Com.  Dig.  Pleader,  2.  W.  16.  ration  applied  only  to  penal  actions, 

1  Ld.  Raym.  566.  394.      12  Mod.  376.  in  which  the  statute  may  be  given  in 

ace.  Gilb.  Debt,  434.  443.  semb.  contr.  evidence  under    the    general   issue, 

(A)  1  Salk.  278.     1  Ld.  Rayra.  153.  2  Saund.  63.  b.  c.  n.  6.     See  the  prece- 

1  Saund.  283.  n.  2.    Com.  Dig.  Plead-  dent,  post,  vol.  2.  471. 

cr,  2.  W.  16,    2  Saund.  63.  a.  {J)  See  the  precedent,  post,  toJ. 

(0  1  Saund.  283.  n.  2.      2  Saund.  2.  469- 
63.  n.  6.     Peakc's  Law  of  Evidence, 


V 
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TnDebt.  ture>  yCt  as  t^e  fact  Q£  ^  ^sequent  occupation  gives  the 
right  to  the  sum  demanded,  and  is  the  foundation  of  the  actko, 
and  the  lease  is  mere  inducement,  the  defendant  may  plead  ril 
debet  :ik)  and  for  the  same  reason  this  plea  is  proper  in  debt 
for  an  escape, (/)  or  on  a  devastavit  against  an  executor  :U) 
the  judgment  in  these  actions  being  merely  inducement,  ant* 
the  escape  or  devastavit  the  foundation  of  the  action. U)  The 
plea  of  nil  debet  in  these  cases  puts  the  plaintiff  on  proof  of  the 
whole  of  the  allegations  in  the  declaration,  and  under  it  be  may 
give  in  evidence  an  eviction^©)  payment,  or  a  release,  &c.  as 
on  a  plea  of  nil  debet  to  debt  on  simple  contract ;  but  in  debt 
for  rent  on  an  indenture  of  lease,  the  defendant  cannot,  under 
the  plea  of  nil  debet)  give  in  evidence- that  the  plaintiff  had  w 
estate  in  the  tenements ;  because  if  he  hud  pleaded  that  spe- 
cially, the  plaintiff  might  have  replied  the  indenture,  and  estop- 
>  ped  him.(/0     In  debt  for  rent  on  a  parol  lease,  non  dimidt  may 

be  pleaded,(?)  but  not  in  debt  for  rent  on  an  indenture.(r)  #Aod 
ricn  en  arrere,  it  is  said,  is  not  a  sufficient  plea,  without  con* 
eluding  and  issent  nil  debet  ;(*)  and  it  is  optional  in  the  defend- 
ant cither  to  /dead  an  eviction,  or  to  give  it  in  eudenceupoDntf 
debet)  though  in  covenant  he  must  plead  it.U) 

When  the  deed  is  the  foundation  of  the  action,  aithough  ex- 
trinsic facts  are  mixed  with  it,  the  defendant  must  plead  non 
est  factum,  and  nil  debet  is  not  a  sufficient  plea  :(a)  as  in  debt  for 
a  penalty  on  articles  of  agree ment,(iO  or  on  a  bail-bond,(»)  w 
on  a  bond  setting  out  the  condition  and  breach. (xj  Awdif» 
these  cases  nil  debet  be  pleaded,  the  plaintiff  should  demur,  for 


(fc)  Gilb.  C.   P.   62.     Lcl.  Kaym.  (r)  W.  436. 

1500.     I  New  fcep.  104.     1    Saund.  («)  Id.  440.  cites  Bro.  tit  Debt,  H* 

'276.  n.  1.  2.  '202.  311.     2  Saund.  2U7.  Keilw.  153.     ButseeCowp.  588.  u* 

n.  1.  the  precedent,  post,  vol.  2.4*6 

(I)  2  Salk.  565.     1  Saund.  38.  n.  3.  (0  1  Saund.  204.  n.  2.    Seetheprfy 

(m)  I  Saund.  219.     Carth.  2.  cetlent,  iwst,  vol.  2.  486. 

(ii)  Id.  ibid.    Cum.  Dig.  Pleader,  2.  (u)  1  Saund.  38.   n.  3.    2  Stund. 

W.  1G.    S  Saund.  344.  n.  2.    1  Saund.  187.  a.    2  Ld.  Raym.  1500.    The  uu 

$1S.  n.  4.  219.  n.  7.  stance  of  debt  for  rent  seems  to  bea» 

(o)  1  Saimcl.  204.  n.  2.  exception. 

( p)  1  Salk.  277.  8  T.  It.  487.  From  (r-)  Id.  ibid.    2  Ld.  Raym.  1500.   « 

the  case  in  5  T.  K.  4.    2  Wils.  208.  Stra.  778.    1  Barnard.  K.  B.  15.  * 

*13.  it  appears   that  the  tenant  is  es-  Mod.  106.  323.  382. 

topped    from    disputing    the     title,  (to)  Id.  ibid.     Fortes.  363.  36". 

though  the  demise  *as  by  paroL  Saund.  187.  a. 

(g)  Gilb.  Debt,  438.  (x)  2  Saund.  1*7.  a.  n-  * 
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if  he  do  not,  he  will  have  to  prove  every  allegation  in  his  decla-  In  Debt. 
ration,  and  the  defendant  will  be  at  liberty  to  avail  himself  of  any 
ground  of  ^defence  which  in  general  may  be  taken  advantage  of 
under  the  latter  plea.0/) 

In  debt  on  bond  or  other  specialty,  when  the  deed  is  the  fotm- 
dation  of  the  action,  the  plea  of /ion  est /actum  is  proper,  either 
when  the  plaintiff's  firofert  cannot  be  proved  as  stated,(z)  or 
the  deed  was  not  executed  or  not  duly  statnped,(a)  or  varies 
from  the  declaration,^)  but  he  must  plead  in  abatement  that 
another  co-obligor  *ought  to  be  joined.(rf)  And  the  defendant  *  479 
may  give  in  evidence  under  the  plea  of  non  est  factum,  that  the 
deed  was  delivered  to  a  third  person  as  an  escrow,  (though  it 
is  more  usual  to  plead  the  faot,)(e)  or  that  it  was  void  at  com- 
mon law  ab  initio  ;(/)  as  that  it  was  obtained  by  fraud,(#)  or 
made  by  a  married  vtoman,(h)  or  a  lunatic,  &c.(i)  or  that  it  be- 
came void  after  it  was  made,  and  before  the  commencement  of 
the  action,(/)  by  erasure,  alteration,  addition,  &£.(£)  But  mat- 
ter which  shews  that  the  deed  was  merely  voidableQ)  on  account 
of  infancy(m)  or  duress,(n)  or  that  it  was  void  by  act  of  Jmrlia- 
ment(o)  in  respect  of  usury,(/0  gaming,  kc.(g)  or  that  a  bail- 
bond  was  not  made  according  to  the  23  Hen.  VI.  c.  9.  must  in 
general  be  pleaded  ;  in  the  case  of  a  bail-bond  indeed,  if  it  ap- 


(y)5  Eep.  Rep.  38.    2Saund.  187.  (./)  5  Co.  119.  b.  ace.    Sav.~7i. 

a.  n.  2.  tetnb.  cento*. 

(*)  4  East,  585.    Com.  Dig.  Plead-  (fr)  5  Co.  23.  119. 1).    Bull.  N.  P. 

er,  2  W.  18.  172.    Co.  Lit  S5.  b.  n.  6,  7.  225.  b- 

(o)  6  T.  It.  317.  It  Co.  27,28. 

\b)  Corf.  Dig.  Pleader,  2  W.  18.  '  (Q  5  Co.  119.  a.    Gilb.  Debt,  437. 

2  Stra.  1104.  2  Salk-  675.     1  Ld.  Raym.  315. 

(d)  Ante,  29.    Co.  Lit.  283.  a.  (m)  1  Salk.  279.      3   Burr.    1803. 

(e)  See  tfte  precedent,  post,  vol.  2.  1794.  2  Inst.  483.  Post,  vol.  2.  466. 
462.  4Esp.  Rep.  255.  6  Mod.  217.  (n)  5  Co.  119.  a.  2  Inst.  482,  483. 
1  Sid.  450.  1  Salk.  274.  2  Roll.  Abr.  Com.  Dig.  Pleader,  2  W.  19,  20;  Bnc. 
683.  T.  Raym.  197.  Com.  Dig.  Abr.  Pleader,  G.  3.  tit  Duress,  D. 
Pleader,  2  \V*  18.  4  East,  94.  Bull.  N.  P.  171.  9  Vin.  322.  2  Sauud. 

(/)  5  Co.  119.    2  Wils.  341.  347.  155.  n.  4.     Post,  vol.  2.  464. 

(if)  See  t/ut  precedent,  post,  vol.  2.  (o)  5  Co.  119.  a.    2  Saund.   155.  a 

464.  «*•  *• 

(A)  Com.  Dig.  Pleader,  2  W.  18.  (/»)  I  Stra.  498.    Com.  Dig.  Plead- 

12  Mod.  101.    2  Keb.  228.    2  Stra.  er,  2  W.  23.    Post,  vol.  2. 467. 

1104.  (q)  Com.  Dig.  Pleader,  2  W.  2«. 

(i)  Stra.  1104.    2  Salk.  675.    4  Co. 
123.    Ld.  Raym.  315.  Ante. 

Vol.  I.  [  44  ] 


47$  OF  PLEAS  IN  BAR  ltf  DEBT. 

In  Dtb*.  pear  upon  the  face  of  the  declaration  that  the  bond  has  beta 

made  contrary  to  the  provisions  of  the  statute,  the  defendant 

*  480         may  demur  or  move  in  arrest  of  judgment  *after  verdict  upon 

a  plea  of  non  est  factum  ;(r)  but  a  specialty  cannot  in  geneni 
be  avoided  by  usury,  &c.  appearing  merely  in  evidence)  or  on 
the  face  of  the  condition,  but  the  facts  must  be  pleaded  specially, 
and  the  defendant  cannot  demur.W  The  defendant  must  also 
plead  specially  payment  of  a  bond,  Sic.  either  on  orafterW  the 
#  day,  and  where  no  interest  has  been  paid  on  the  bond  after  the 
time  mentioned  in  the  condition*  and  there  is  no  other  circum- 
Stance  to  negative  the  presumption  of  payment  on  that  daj>  an- 
•  ■  sing  from  twenty  years  having  elapsed,  then  the  plea  may  be 
solvit  ad  dirm%  but  otherwise  it  should  be  solvit  post  diem.[u\ 
So  performance,  or  any  matter  in  excuse  of  it,  as  non  damnifi- 
catus  to  a  bond  of  indemnity  ;(v)  no  award  to  an  arbitration- 
bond,  or  to  a  bail-bond,  no  process  to  arrest  the  defendant} 
Scc(ttr)  and  matters  in  discharge  of  Che  action,  as  a  tender,  set- 
off,(^)  accord  and  satisfaction,  former  recovery,  release,  and  fo- 
reign attatchment,(Z)  must  be  pleaded  in  this  action. 

In  debt  or  scire  facias  on  a  record,  when  the  record  is  the 
foundation  of  the  action  and  not  merely  inducement,  the  plea 
of  nil  debet  is  insufficient,^)  and  nul  del  record  is  the  proper 

*  481.        plea  where  *there  is  either  no  record,  or  where  there  is  a  va- 

riance in  die,  statement  of  it  \{b)  but  as  this  plea  merely  puts 
in  issue  the  existence  of  the  record  as  stated,  any  matter  m 
discharge  must  be  pleaded,  such  as  payment,  which  is  given 
by  the  4th  Jinn.  c.  16.  and  accord  and  satisfaction  is  not  a  sut 
ficient  plea  {(c)  and  as  it  is  a  maxim  in  law,  that  there  can  he 


(r)  1  Saond.  161.  n.  1.    2  T.  It.  money  bond,  &a    See  fEart,  M>. 

569.     2  Saund.  60.  n .  3.  Com  .Dig.  A  coord  and  8atirfacti«- 
(*)  1  Saund.  295.  b.  (z)  1  Saund.   67.  1.  *•  D«  K  ^ 

(0  4  Ann.  c  16.     Post,  vol.  2.  474.  Ent  139.  b.  142.  a.    Ub.  ¥**  m 

(it)  1  Sti-a.  652.     And  we  Rep.  pi.  113.     2  Lib.  IntraL  164.    «  SI** 

temp.  Hnrdw.   133.  as  to  these  picas  374.    3  East,  378. 

In  general.  (a)  Ante,  478.    *  Saund-  344   J 

(»)  iB.kP.  640.  n.  a.  Post,  vol.  2.  Saund.  21.     1  East,  372. 

480,  481.  (A)  Com.  Dig.  Pleader,  2  W.  I*  * 

(w)  Say.  116.  tit   Record,  C  Stra.  IIM-  »***'• 

(or)  8  Geo.  II.  c.  24.    s.  5.   Bull.  N.  92.  n.  3.  Gilk  Debt,  444.    S  »«»• w 

P.  1 79.     Willea,  262,  263.  (c)  3  Eaat*  251.    7  fit*  150. 

(20  This  is  no  plua  to  dobt  on  ft 


.      *  OP  PLEA8  IN  BAR  IN  DEBT.  481 

80  averment  in  pleading  against  the  validity  of  a  record,  though  In  Jfebt. 
there  may  be  against  its  operation,  therefore  no  matter  of  de- 
fence can  be  pleaded  which  existed  anterior  to  the  recovery  of 
the  judgmenl,(cO  but  the  defendant  may  plead  a  release, (e)  or 
that  the  debt  was  levied  by  a  Ji-fa.(f)  or  elegit^g)  or  ca.  *a.(fi) 
An  executor  mqy  plead  filcne  admimstravity{ji)  or  to  debt  on  a 
judgment  suggesting  a  devastavit,  he  may  plead  not  guihy,(j) 
and  a  discharge  under  the.'  lords'  act*  is  an  effectual  bar  to  an 
action  of  debt  on  a  judgment.^)  The  pleadings  in  debt  qr  •  # 
scire  facias  on  a  recognisance  of  bai^  havqi  already  bce,n  suf- 
ficiently  pointed  out.(/)  # 

In  aebt  upon  statute,  nil  debet  is  the  proper  jjJea,*hough.not  +       % 

guilty  w<fti1d  in  some  cases  suffice. (<rw)     The  statute  of  limita- 
tions may  in  *such   action   be   given  in  evidence  under  the         *   482 
general  issue  ;(«)  but  a  former  recovery  by  another  person  can-      • 
not.(o)  # 

In  covenant  thefe  is  strictly  no  general  issue,  for  the  plea  In  Covenant* 
of  rum  est  factum,  only  puts  the  deed  in  issue  as  in  debt  on  a  spe- 
cialty^ ft)  and  not  the  breach  of  covenant  or  any  other  matter 
of  defence  \  and  the  plea  of  non  infregit  conventionem  is  bad  on 
demurrer,  though  it  would  be  aided  after  vernict,(y*)  and  rien 
in  arrere  is  also  a  bad  plea  in  this  action. (r)  The  defendant  must 
therefore  plead  specially  every  matter  which  it  would  be  neces- 
sary to  plead  in  debt  on  a  bond  or  other  specialty,(«)  as  that  the 
deed  was  voidable  by  infancy,  or  illegality  of  the  consideration  ; 
however,  under  the  plea  of  non  est  factum,  the  defendant  may  on 
the  trial  avail  himself  of  a  variance  in  the  statement  of  the  deed,(0 
and  if  the  plaintiff  omit  to  state  a  condition  precedent,  the  de- 
fendant may  crave  oyer,  and  set  out  the  deed  and  demur.(u)  In  an 

(</)  Ante,  354.  Com.  Dig.  Pleader,  2  S.  II.  17.    See 

(e)  Bae.  Abr.  tit  Release.  the  precedent,  post*  vol.  2.  459. 

(/)  4  Leon.  194.    Sav.  123.    Cro.  (u)  2  Saund.  63.  b.    2  Bast,  336. 

Car.  328.    CHO.  675.  (©)  1  Stra.  701.     Bae  Abr.  Action 

(g)  Dyer,  299.  b.    1  Lev.  93.  qui  tarn,  D.    See  the  pivcetknts,  post, 

(A)  Off.  Brev.  300.     1   Salk.  271.  vol.  '2.  491. 

Lutw.  641.  (p)  Ante,  478,  479. 

(0  1  Ld.  Raym.  S.    4  Mod.  296.  (?)  8  T.  R.  278.    1  Lev.  183.    3 

Salk.  296.    Skin.  565.    3  East,  2.  Lev.   19.      1   Sid.  289.     Com.  Dig. 

(.0  1  T.  R.  462.  1021,  1022.  Pleader,  2  V.  5. 

(k)  32  Geo.  II.  e.  28.  s.  20.  (r)  Cowp.  588.    Post,  vol.  2.  486. 

(/)  Tidd's  Prac.  3d  edit.  1044.  4th  («)  Com.  Dig.  Pleader,  2  V.  4.  See. 

«dit  1021,  1022.  (*)  9  East,  188.    Stra.  1146. 

(m)  1  T.  It  46$.  Bae.  Abr.  ftlaa,  \  <«)  Com.  Dig.   Pleader,  4  V.  3,4- 


482  OF  PLEAS  IN  BAH  IN  COVENANT. 

In  Covenant,  action  of  covenant  upon  a  lease,  for  the  breach  oft  covenant 
running  with  the  land>  if  the  plaintiff  claim  as  heir,  devisee, 
or  assignee,  &c.  of  the  lessor,  the  defendant  may  traverse  the 
derivative  title  of  the  plaintiff,  or  admitting  that  the  lessor  hri 
some  legal  estate  in  the  premises  at  the  time  of  the  demise, 
the  defendant  may  plead  that  such  lessor  'was  seised?  fee.  oft 

$  483  'different  estate  from  that  stated  in  the  declaration,  and  there- 
by shew  that  the  derivative  title  of  the  plaintiff  does  Dot  exilt} 

•  tyit  the  defendant  is  estopped  from  denying  generally,  that  the 
lessor  was  seised  a%  stated  in  the  declaration  ;U)*  the  defendant 

#     must  jlso  plead  specially  performance  of  the  covenant  *,U)  o* 

*  #         excuse  of  performqgee,  as  by  eviction,{v)  pr  by  non-peffonn* 

ance  by  the  plaintiff  of  a  condition  precedent,(w)  or  fcy  a  sur- 

•  render  of  the  lease,  fcc.Cr)  or  admitting  the  breach,  tlfe  defend- 
v      ant  must  plead  specially  tliat  he  is  discharged  ;(y)  as  by  his 

bankruptcy,  if  the  action  be  for  a  money  demand  due  before 
the  act  of  bankruptcy ,(z)  or  by  accord  and  satisfaction,  arbitn- 
ment,(a)  former  recovery,  foreign  attachment,  set-off,  relflase, 
8cc.(5) 

Jn  Account.  In  an  action  of  account,  there  is  no  general  issue.  The 
defendant  may  ^>lead  infancy ,(r )  and  when  sued  as  bailiff  or 
receiver  in  fact,  he  may  plead  that  he  was  not  bailiff,  or  rc» 
ceiver  ;(d)  but  when  sued  as  tenant  in  common,  under  the 
statute  4  Jinn.  c.  16.  if  the  declaration  be  properly  framed} a 
plea  that  the  defendant  is  not  bailiff  or  receiver,  would  be  in- 

#  484  sufficient  ;W  and  if  the  'defendant  means  to  deny  the  plaintiff's 
claim,  he  should  traverse  the  tenancy  in  common.  T^e  ^ 
fendant  may  also  plead  that  he  hath  accounted,  or  a  release,  ar- 
bitrament, bond  given  in  satisfaction,  and  the  statute  of  limife 
tions  ;(/)  but  other  matters,  which  admit  that  the  defendant** 


(/)  8  T.  R.  487.    2  Stra.  817.    2  (z)4T.  R.  156.    I  Sauwl.  2*1-  »■  fi<  . 

Saund.  207.  418.     1  N*w  Rep.  160.  (a)  9  Co.  79.    Com.  Dig.  Ptato 

See  the  precedents,  post,  voj.  2.  500.  2  V.  8,9. 

(m)  Com.  Dig.  Pleader,  2   V.  13.  (A)  Com.  Dig.  Pleader,*  V.8.S* 

Bull.  N.  P.  165.     1  B.  &  P.  640.  Sec  Ante,  480. 

t/te  precedents,  port,  vol.  2.  496.  (c)  Baa  Abr.  Aecompt,  E.   C* 

(y)  1  Saund.  204.  n.  2.     2  Saund.  Dig.  Aecompt,  B.  5. 

176.    2  Rast,  576.     Post,  vol.  2.  486.  (</)  Id.  ibid. 

(w)  8  T.  R.  366.    Post,  vol.  2.  484,  (e)  Willes,  208. 

485.  If)  Bac.  Abr.  Aecompt,  E  Co* 

(jr)  1  Saund.  235.  J)ig.  Aecompt,  E.  4,  5,  6. 

(y)  Com.  Dig.  Pleader,  2  V.  8.  . 


OF  PLEAS  IN  BAR,  Sec.  484 

ence  chargeable  and  accountable,  cannot  in  general  be  pleaded  fn  Account. 

in  bar  to  the  action,  but  must  be  pleaded  before  the  auditors^) 

In  detinue  the  general  issue  is,  non  detinet9(h)  which  puts  in  in  Detinue. 

issue  the  facts  of  the  plaintiff's  property  or  possession,  and  the 

defendant's  withholding  the  chattels ;  but  under  this  plea  the 

defendant  cannot  shew  that  the  goods  or  other  chattels  were 

pledged  to  him,  but  must  plead  it  specially  ;  he  may,  however, 

give  in  evidence  a  gift  from  the  plaintiff  or  any  other  fact  to 

prove  that  the  property  in  the  chattels  is  not  the  plaintiff 's.(i) 

In  each  of  these  actions,  when  brought  .by- an  executor  or  ad-  By  fcr  against 

,  .     .  -    r    .  t  -  executors,&c. 

tni?u8tratory  the  defendant  may  not  only  avail  himself  of  either  of 
the  before-mentioned  defences,  but  may  i&  some  cases  deny  the 
plaintiffs  representative  character.     Where  letters  of  adminis-        » 
tration  have  been  obtained  in  an  inferior  diocese,  the  defendant 
may  plead  in  bar  that  there  were  bona  notabilia^  or  may  give  that 
fact  in  evidence  under  the  plea  of  ne  ungues  executor. (y)     In  an 
action  against  an  executor  or  administrator^*)  the  defendant 
may  in  addition  to  any  *of  the  before-mentioned  defences  plead         *  485 
ne  ungues  executor,(/)  or  administrator,(m)  or  that  no  assets 
have  come  to  his  hands,(n)  and  he  .must  plead  specially,  jilcnc        t 
administravit  ^  or  filene  administravit  /meter,  a -sum  not  sufficient 
to  satisfy  debts  of  higher  nature,  as  bonds  outstanding,  or  judg- 
ments recovered  against  the  deceased,  or  the  defendant,  by 
third  persons,(o)  or  filene  administravit  except  a  sum  ready  to 
be  paid  to  the  plaintiff  ;(/>)  and  the  defendant  cannot  avail  him- 
self of  either  of  those  defences,  under  the  general  issue  ;(g) 
but  under  the  general  plea  of  filene  administravit  y  an  executor 
or  administrator  may  give  in  evidence  a  retainer  for  a  debt 
due  to  himself,  though  it  is  in  general  advisable  to  plead  it.(r 
Where  the  executor  or  administrator  has  no  ground  on  which 


(^■)  Id.  ibid.  3  Wils.  73.  (m)  Post,  vol.  2.  451.    Com.  Dig. 

(A)  See  the  form,  post,  vol.  2. 495.  Pleader,  2  D.  7.  IS. 

(*')  Co.  Lit  283.  a.    See  the  several  (n)  Com.  Dig.  Pleader,  2  D.  7. 

pleas.    Cora.  Dig.  Pleader,  2  X.  3.  (o)  1  Saund.  330  to  336.  in  noth. 

O)  1  Saund.  274.  n.3.  Com.  Dig.    Pleader,  2  D.  9.    Post, 

(A*)  Sec  the  pleadings  in  general,  vol.  2.  451  to  458. 

Com.  Dig.  Pleader,  2  D.  2.  (/>)  Post,  vol.  2.  452. 

(0  Com.  Dig.  Pleader,  2    D.    7.  (g)  Co.  Lit.  283.  a. 

.   Post,  vol.  2.  450.  (r)  Co.  Lit.  283.  a.    1  Saund.  33S. 

n.  6.    Post,  vol.  2.  452. 
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By  or  against  to  dispute  the  plaintiff's  debt,  it  is  in  general  advisable  not  fe 

a*c  execute  deny  ^ 

Jigainat    an       In  an  action  against  an  heir  or  devisee,(t)  the  defemkst  may' 

heir  or  devi-  °  '  * 

tee.  not  only  plead  any  matter  which  might  have  been  pleaded  bf 

the  ancestor  or  devisor,  but  may  also  either  deny  the  character 
in  which  he  is  sued,  or,  admitting  it,  may  plead  that  he  has 
nothing  by  descent  or  by  devise,  either  generaHy(u)  or  specialty, 
viz.  that;  he  has  nothing  but  &  reversion  after  an  estate  forffle 

*  486  or  yeacs^v)  *or  that  he  has  paid  debts  of  an  equal  or  superior 
degree,  to  the  amount  of  the  assets  descended  er  devised,  or 
that  he  retains  the  assets  to.  satisfy  his  own  debt*  ef  equal  or 
superior  degree,  or  debts  of  a  superior  degree,  due  to  third 
persons. (u)  The  heirt  if  an  infant,  may  also  pray  that  the  pa- 
rol may  demur,  till  he  is  of  Cull  age.(-p) 

tn  catc.  xhe  general  issue  in  an  action  on  the  cask*  is  "  that  the  fa 

"fendant  is  not  guilty  of  the  premises"  {or  "  grievanceO 
"  above  laid  to  his  charge,  in  maimer  and  form  as  the  said  filamnf 
"  hath  above  thereof  contfilajned  against  Aim,  and  qftbU  he  fata 
"  himself upon  the  country"  &c»  In  trespass  it  is  similar,  except 
that  the  word  "force"  is  substituted  for  "  wrong,"  in  the  com- 
mencement,  and  *  trespasses"  for  "  premises"  or  w  grievance** 
It  was  held  by  Lord  Man*fiela\(w)  that  "  there  is  an  essen- 
"  tial  difference  between  actions  of  trespass,  and  actions  on  the 
<c  case.     The  former  are  actions  stricti  juris,  and  therefore*  ' 

•  *     * 

41  former  recovery,  release  or  satisfaction,  cannot  be  given  in  en- 
"  dence,  but  mustbe /ileaded  ;  but  an  action  on  the  case  is  found* 
«  cd  upon  the  mere  justice  and  conscience  of  the  plaintiff's  csKi 
"  and  in  the  nature  of  a  bill  in  equity,  and  in  effect  is  so ;  «Ki 
4<  therefore  a  former  recovery,  release  or  satisfaction,  need  not 
«  be  pleaded)  bujt  may  be  given  in  evidence ;  for  whatever  will 
"  in  equity  and  conscience,  according  to  the  existing  circanwtaH- 
a  ces,  preclude  the  plaintiff  from  recovering,  may,  in  ease,  be 
il  be  given  in  evidence  by  the  defendant,  because  the  plaintiff 


(*)  «  Bl.  Rep.  12T5.    Post,  vol.  2.  («)  Com.  Dig.  Pleader,  2  E.  3. 

451.  n.  (n).  (y)  Com.  Dig.    Pleader,  2  E.  * 

(/)  See  the  pleadings  in  general  Post,  vol.  2.  472. 

Com.  Di~.  Pleader,  2  R.  (w)  3  Burr.  1353.    1  BL  Rep- 38* 

(«)  Com.  Dig.  Pleader,   2  E.  3.  8.  C.     t  Wils.  45.    2  Saund.  !»■ •* 

Post,  mL  2. 473.  n.  4.    Sed  qoiere  l9i«  ground  of  «F 

(v)  Com.  Dig.  Pleader,  2  F*.  3.  stroctioih 


6F  PLfeAS  IN  BAR  IN  CASR  ^487 

*<  "must  recover  upon  the  justice  and  conscience  of  his  case,  Jn  oaae. 
^  ami  on  that  only."  In  an  action  therefore  on  the  case,  under  the* 
plea  of  not  guilty,  the  defendant  may  not  only  put  the  plaintiff 
upon  (>roof  of  the  whole  charge,  contained  in  the  declaration, 
but  may  give  in  evidence  any  justification  or  excuse  of  it,  or. 
shew  a  former  recovery,  release,  or  satisfaction  ;(y)  thus  in  an 
action  for  a  malicious  indictment,  or  arrest  in  a  civil  action,  the 
defendant  may,  under  the  general  issue  shew  that  there  was 
sufficient  or  probable  cause  for  the  proceeding  complained 
of  ;(z)  so  in  case  for  obstructing  ancient  lights,  a  custom  of 
JLondon  to  build  on  an  ancient  foundation  to  any  height,  may  be 
given  in  evidence  by  the  defendant ;(a)  and  though  a  license 
must  be  pleaded  in  trespass,  yet  it  is  the  practice  to  admit  it 
in  evidence  in  an  action  on  the  case.(6)    But  in  an  action  for 
word*y  or  a  libely  the  defendant  cannot,  under  the  general  issue, 
give  in  evidence  the  truth  of  the  words,  even  in  mitigation  of 
damages,  but  must  justify  specially,^)  which  plea  should  not 
in  general  be  put  on  the  record,  unless  the  defendant  be  satis- 
fied that  he  can  support  it  in  evidence,  because  if  pleaded  un- 
successfully, it  would  probably  materially  increase  the  damages, 
though  it  would  not  make  any  difference  in  the  costs.(rf)    But 
where  the  defence  is,  that  the  libel  or  words  were  *published         £   a  g* 
•r  spoken  not  in  the  malicious  sense  imputed  by  the  declara- 
tion, but  in  an  innocent  sense,  or  upon  an  occasion  which  war- 
ranted the  publication,  this  may  be  given  in  evidence  under  the 
general  issue,  because  it  proves  that  the  defendant  is'not  guilty 
•f  the  malicious  slander  charged  in  the  declaration  ;  as  if  the 
words  were  spoken  by  the  defendant  as  counsel,  and  were  per- 
tinent to  the  matter  in  questioned)  or  were  written  or  spoken 
in  confidence,  and  without  malice,  as  when  a  master  honestly 
and  fairly  gives  the  character  of  a  servant,  to  one  who  asks  hie 


(?)  Id.  ibid.    2  Mod.  876.    3  Mod.  SO.    2  Stra.  1900.    1  B.  &  P,  525.   Q 

166.    Com.  Rep.  275.    1  Wila.  44.  B.  fc  P.  225.  n.  a.    1 T.  R.  748.  Com. 

175.    2  Saund.  155.  a.  Dig;.  Pleader,   2  L.    Selwyn,  N.  P. 

00  3  Mod.  166.  939.  1066. 

(a)  1  Com.  Rep.  273.    t  Wils.  45.  (J)  4  East,  567. 

175.    2  Mod.  274.  (<*)  1  Saund,  130.  a.  1.     Cro.  Jac. 

(6)  6  East,  308.    2  Mod.  6,  7.  90.   Poph.  69.    £eh<ryn,  X.  P.  «*9. 

(c)  See  the  precedents,  post,  vol.  2.  1966. 
503  to  506.  1  Saund-  130.  a.  1.  Willeft, 
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In  cat.  character,  under  pretence  of  hiring  him ;(?)  or  if  the  words 
were  innocently  read  as  a  story  out  of  a  history ,(/)  or  were 
spoken  through  concern]  or  in  a  sense  not  defamatory  ;($) 
the  defendant  may  plead  these  matters ;  but  it  is  now  more 
usual  to  give  them  in  evidence  under  the  general  iastie.(A)  It 
is  proper9  however,  to  plead  specially  that  the  defendant  only  re- 
peated the  slander  uttered  originally  by  a  third  personal)  By 
the  statute  8  and  9  Wm.  III.  c.  27.  s  6.  was  enacted,  that  no 
retaking  on  fresh  pursuit  shall  be  given  in  evidence  on  the  trial 
of  any  issue,  in  any  action  of  escape,  against  the  marshal,  &c. 
unless  the  same  shall  be-  specially  pleaded,  nor  shall  any  special 
plea  be  received  or  allowed,  unless  oath  be  first  made  in  writing 
by  the  defendant,  and  filed  in  the  proper  office,  that  the  prisqn- 

*  489  er  for  whose  escape  such  action  is  brought,  did  *escape  without 
his  consent,  privity,  or  knowledge.(t )  In  general  when  the  de- 
fence consists  of  matter  of  law,  though  the  defendant  is  at  liber- 
ty to  give  the  matter  in  evidence  under  the  general  issue,  he 
may  plead  it  specially ;(»  and  this  is  frequently  advisable  when 
there  is  no  fact  disputed,  but  only  a  point  of  law,  which  may  be 
decided  upon  demurrer  or  on  a  writ  of  error,  or  where  the  plain- 
tiff by  his  replication,  would  be  compelled  to  omit  one  or  more 
material  facts  in  the  plea,  and  would  not  be  at  liberty  to  reply 
de  injuria,  and  consequently  the  defendant's  proof  rendered  lev 
difficult  ;(*)  thus  in  trover  for  a  dog,  the  defendant  may  plea! 
that  £  F  was  seised  in  fee  and  lord  of  a  certain  manor,  and  thai 
he,  by  warrant,  appointed  the  defendant  game- keeper,  and  that 
such  warrant  was  duly  entered  with  the  clerk  of  the  peace,  and 
that  a  certain  person  not  qualified  by  law  to  kill  game,  was 
using  the  dog  for  the  destruction  of  game,  wherefore  the  defend- 
ant took  him,  &c.  to  which  plea  the  plaintiff  could  not  reply 
dc  injuria,  generally,  because  that  would  put  in  issue  the 


(«)  Bull.  N.  P.  8.     1  T.  R.  110.     1        (#)  2  T.  R.  126.    3  Salk.  150. 
B   &  P.  523.  (J)  2  Mod.  274.  276.    3  Mod.  166. 

(/)  Cro.  Jac.  91.  Com.   Rep.  273.      I  Will.  U.  17*. 

(  g)  4  Co.  13.  b.    Popk.  66.  3.  C.  Doct.  Plao.  203.    Cro.  Elix.  871. 

(A)  I  Saund.  130.  n.  I.  (A*)  2  Mod.  277.     1   Stra.  5.     1  B- 

(t)  7  T.  R.  17.     2  East,  426.    Post,  &  P.  SO.   Cro.   Eliz.  539,      1  East, 

fo\.  2.  506:  and  see  another  instance  217. 
where  a  special  plea  may  be  advisa- 
ble. 1  B.  &  P.  523. 
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in  fee,  and  the  warranty/)     So  in  case  for  an  injury  to  a  right  <*»  ca$e. 

of  common,  the  defendant  may  plead  as  a  justification,  a  right 

of  common  by  grant  to  himself  or  that  he  acted  as  servant 

to  the  owner  of  the  soil  seised  in  fee,  and  thereby  materially 

lessen  the  evidence,  which  he  would  otherwise  have  to  adduce 

on  the  triaj.(ro)    *The  statute  of  limitations  is  not  guilty  with-  490 

in  two  years,  in  an  action  for  verbal  slander,  actionable  in  it* 

sclffa)  or  within  six  years  in  any  other  action  on  the  case  ;(c) 

as  for  criminal  'conversation,  or  debauching  a  daughter,  fcc.(/0 

and  the  statute  must  in  this  action  be  specially  pleaded. (9)         J 

In  trover  the  general  issue  iz  (not  guilt  y})pnd  it  is  not  usual  iitriper. 
in  this  action  to  plead  any  other  plea,  except  the  statute  of 
limitations,  and  a  release,  and  the  bankruptcy  of  the  plaintiff 
may  be  given  in  evidence  under  the  general  issue .(r)  The 
defendant,  however,  is  at  liberty  to  plead  specially  any  thing 
which  admits  the  property  in  the  plaintiff,  and  the  conversion, 
but  justifies  the  latter  ;(*)  also  the  statute  of  limitations^/)  and 
*  former  recovery,  &c.(u)  but  the  bankruptcy  of  the  plaintiff 
ought  not  to  be  pleaded. (v) 

The  general  issue  in  replevin  is  non  cefiit  modo  et  forma,\  Of  aytmrir*, 
by  which  the  defendant  puts  in  issue,  not  only  the  taking,  bur  Wrt^ 
also  the  taking  in  the  place  mentioned  in  the  declaration.^) 
But  the  defendant  cannot  have  a  return  of  the  cattle  under  this 
plea,  and  therefore  if  he  want  a  return  he  should  plead  that  he 
took  the  cattle  in  some  other  place,  describing  it,  and  traverse 
the  place  laid  in  the  declaration,  and  in  order  to  have  return, 
should  *avow   or  make   cognisance,   stating   the    cause    for         *  491 
which  he  distrained,(x)  but  if  the  defendant  ever  had  the  cattle 
in  the  place  stated  in  the  declaration,  in  leading  them  to  the 


(J)  l  Will  315.     Cro.  Elfe.  539.    1  Ante,  489.   The  case  in  2  Ld.  Rayro. 

B.  ft  P.  80.     1  East,  217.  868.  is  erroneous  as  to  this  point. 

(w)  2  Mod.    274.  277.    Cro.   Eliz.  (<)  I  Lutw.  99. 

539.    Willes,  619,  620.     1  Su-ar.  5.  (m)  I  Show.  146. 

(ii)«t  £id.  95.    Sir  W.  Jones,  196.  {v)  7  T.  U.  391.  396. 

(o)  21  Ja«.  Wo.  16.  s.  3.  (w)  See  the  precedent,  post,  vol.  2. 

(p)  Post,  vol.  2.  265.  n.  (r).  502.  508.     1  Stra.  507.    2  Mod.    199.     1 

(q)  I  Lutw.  99.  2  Saund.  63.  n.  6.  Sarnirt.  347.  n.  1.     Gilb.  Keplev.  166. 

(r)  7T.R.  391.  2  Mils.  355. 

(t )  4  Mod.  4S4.    1   Stra.  5.    Cora.  (x)  1  Saund.  347.  n.  1.     Post,   vol. 

Dig.  Pleader,  E.  14.    Cro.  Elii.  539.  2.  510. 

Vol.  I.  [  45  ] 
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In  replevin,     pound,  though  he  took  them  elsewhere,  he  should  awr 

cordingly.(t/)  Where  the  distress  is  for  poor-rates,  the  de- 
fendant may  plead  not  guilty,  and  give  the  cause  of  taking  in 
evidence  ;(r)  and  a  general  plea  is  given  by  statute  -where  a 
distress  is  taken  for  sewers  rates, (a)  or  under  the  bankrupt 
laws. (6)  But  the  defendant  must  avow  or  make  cognisance  with 
more  particularity  under  a  distress  for  rent,(c)  rent  charge-, (d) 
or  damage  feasant,  (r)  And  though  the  statute  11  Geo.  II.  c. 
19.  s.  22.  gives  a  general  avowry  in  cases  of  distress,  for  rent 
service,  &c.(/)  it  is  still  advisable  in  some  cases  to  set  out  the 
title  specially,  in  order  that  a  traverse  of  a  particular  pan  of  it 
may  be  taken,  and  that  the  parties  may  proceed  to  trial  upon 
some  particular  point  in  issue  ;(jf)  and  this  statute  does  Dot 
extend  to  avowries  for  heriot  custom  or  for  a  rent-charge.(A) 

In  trespass  In  trespass,  whether  to  the  person^  personal  or  real /imper- 

ii/, the  defendant  may,  under  the  general  issue,  give  in  evi- 
dence any  matter  which  directly  controverts  the  truth  of  any 

*  AQ9  "allegation,  which  the  plaintiff  on  such  general  issue  will  be 
bound  to  prove,(rf)  and  no  person  is  bound  to  justify  who  is 
not,  prima  facie,  a  trespasser  ;(?)  thus  the  plea  of  not  guilty  is 
proper  in  trespass  to  persons,  if  the  defendant  committed  no 
assault,  battery,  or  imprisonment,  Sec.  and  in  trespass  to  per- 
sonal property,  if  the  plaintiff  had  no  property  in  the  goods, 
Or  the  defendant  were  not  guilty  of  the  taking,  Stc.(/°)  and  in 
trespass  to  real  property  this  plea  not  only  puts  in  issue  die 
fact  of  the  trespass,  &c.  but  also  the  title,  whether  freehold  or 
possessory,  in  the  defendant,  or  a  person  under  whom  he 
claims,  may  be  given  in  evidence  under  it,  which  matters  shew 
prima  facie,  that  the  right  of  possession,  which  is  necessary  in 
trespass,  is  not  in  the  plaintiff,  but  in  the  defendant  or  the  par- 


(ff)  Post,  vcl.  2 .511,  512.  1    Saund.     347.        See    the    prcee- 

(z)  43  Eliz.  c.  2.  s.    19.     See   the  dents,  post,  vol.  2.  516,  517,'5I8. 

pi-ccedeut,  post,  vol.  2.  515.    Co.  Lit  .(/)  See  the  forms,  poet,  voi.  2.  512 

v~83.  a.  to  5tJ.                         ^. 

(a)  23  Ken.  VIII.  e.  5.  8. 19.  (#)  «  Saund.  284.  d. 

(/>)  I  Jhc.  1.  c.  15  s.  10.  (ft)  2  Vila.  28.     2  Sauud.  lCS.  ju  V 

(<•)  1 1  Uvo.  IT.  c.  19.  s.  22.  2  Saund.  lB.kP.  213. 

2S4.  d.  n.  4.     1  Saund.  347.  n.  6.  (rf)  2  Saund.  159.  n.  10. 

(t/)lB.k  l\  '213.  (e)  Cowp.  478. , 

{*.)  2U.  &  P.  350.  2  Saund.  2S4.  d.  (/)  Cpwp.  478. 
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ty  under  whom  he  justifies.^)     But  where  the  act  would,  at  in  trespass. 
common  law,  ftrima  facie  appear  to  be  a  trespass,  any  matter 
of  justification  or  excuse,  or  done  by  virtue  of  a  warrant  or  au- 
thority, must  in  general  be  specially  pleaded. (A) 

Thus  in  trespass  to  persons,  son  assault  demesne^i)  moderate 
correction^./)  molUter  manus  imfiosiut  to  preserve  the  peace,(/) 
or  a  justification  in  defence  of  the  possession  of  real  or  personal 
property,(m)  or  by  *authority  of  law  without  process,  either  as  *  493 
an  individual,(n)  or  as  an  officer,  or  in  aid  of  him  ;(o)  or  under 
civil  process,  either  mesne  or  final, (/•>)  of  superior,^)  or  infe- 
rior or  foreign  courts,  must  be  pleaded  specially  ;(r)  for  who- 
ever imprisons  another,  (except  in  some  cases  under  particu- 
lar statutes  hereafter  noticed,)  must  justify  himself  by  plead- 
ing, and  shew  specially  to  the  court  that  the  imprisonment  was 
lawful :  this  is  a  positive  rule '  of  law,  in  order  to  prevent  sur- 
prise on  the  plaintiff  at  the  trial,  by  the  defendant  then  assign- 
ing various  reasons  and  causes  of  imprisoning  the  plaintiff,  of 
which  he  had  no  notice,  and  which  consequently  he  could  not  be 
prepared  to  meet  at  the  trial  on  the  plea  of  not  guilty,  on  fair 
and  equal  terms  with  respect  to  the  evidence  and  proof  of 
facts.  (*) 

In  trespass  to  fiersxmal  property,  a  seizure  as  a  he  riot  ser- 
vice may  be  given  in  evidence  under  the  general  issue  ;(/)  but 
in  general,  matters  which  admit  the  plaintiff's  property,  as 
well  as  the  seizure,  &c.  must  be  pleaded  ;(u)  as  a  justifica- 
tion for  cutting  ropes  or  killing  dogs,(x>)  or  taking  guns,  Scc.(w) 
A  distress  for  rent  when  made  on  the  demised  premises,  may 


(£•)  8  T.  R.  403.     7  T.  II.  354.  (n)  6  T.  H.  562.    Post,  vol.  2.  532 

Willes,  222.  to  537. 

(A)  Co.  Lit  282.  b.  283.  a.    Doug.  (©)  1  Saund.  10.  79.   Id.  ibid. 

611.     2  Roll.  Abr.  682.     12  Mod.  120.  (/>)  3  Wils.  570.     I  Saund.  298.  n. 

1  Saund.  298.  n.  1.    Com.  Dig.  Plead-  1.    Post,  vol.  2.  537  to  546. 

er,  E.  15, 1G,  17.  (?)  Id.  ibid. 

(i)  8  T.  R.  299.     1  Saund.  77.  296.  (r)  2  East,  260.  274. 

n.  1.                                                         *  (*)  Co.  Lit.  282.  b.  283.  a.     3  Wils. 

(j)  2  B.  &  P.  224.     Post,  vol.  2.  370,  371. 

527,  528.  (0  Cro.  Eliz.  32.  2  Saund.  168.  a.  b- 

(/)  Post,  vol.  2.  525,  526,  527.  («)  Com.  Dig.  Pleader,  3  M.  25. 

(«i)  8  T.  R.  78.   299.     3  Wils.  71.  (v)  1   Sauud.  84.    2  Lntw.  1494. 

Post,  vol.  2.  529  to  533.  Coin.  Dig.  Pleader,  3  M.  33. 

(w)  Cora.  Dig.  Pleader,  &M .  25.  &c- 
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In  trespis*.     be  given  in  evidence  under  the  general  issuc,(y)  but  if  mute 

*  494         <#  the  demised  *premises,  as  on  a  common,  or  under  a  fw^i- 

lent  removal,  the  defence  must  be  apecially  pleaded  ;(*)  and* 
distress  or  seizure  for  tolls, (a)  stallage  at  a  fair,  fcc.(t)ufifat 
by-law,(r)  or  for  damage  feasant,  by  the  occupier,(«0  or  aeon- 
moner,(r)  or  other  matter  of  justification,  with  or  without  pro- 
cess, must  be  pleaded  specially. 

We  have  seen  that  in  trespass  to  real  flrofierty,  a  freeholder 
mere  possessory  right  in  the  defendant,  may  be  giren  in  evi- 
dence under  the  general  issue ;(/)  but  it  has  been  held  that 
the  defendant  cannot  justify  under  the  general  issue,  aittwg 
the  posts  and  rails  of  the  plaintiff,  though  erected  upon  the  de- 
fendant's land,  there  being  no  question  raised  as  to  the  proper* 
ty  remaining  in  the  plaintiff  ;($■)  and  it  is  usual  and  frequenter 
advisable  to  plead  libcrum  tenementum,  either  in  order  to  con- 
pel  the  plaintiff  to  new  assign,  setting  out  the  abuttals^)  win 
case  he  claims  as  tenant  to  the  defendant,  or  to  the  person  a 
whose  behalf  the  supposed  trespass  was  committed,  to  compel 
him  to  set  forth  such  tenancy,  which  the  defendant  in  bis  re- 
joinder may  insist  has  been  determined  by  notice  to  quit,  fcc. 

*  495         an(*  liberum  tenementum  is  a  *good  plea  to  trespass  in  *  *'* 

ral  or  free  fishery,  the  owner  of  the  soil  being  fnimfidc 
owner  of  the  fishery. (i)     An  excuse  of  the  trespass,  on  ac- 
count of  a  defect  of  fences,  which  the  plaintiff  was  bound  to    I 
repair/*-)  and  a  license  from  the  p)aintiff,(/)  and  a  justification   1 
under  a  rent-charge,  or  in  respect  of  any  easement  or  incorpo- 


(v)  1 1  Geo.  II.  c.  1 9.  8.  21.  culture  let  in  or  affix  any  thing  »  k 

(s)  1  Eap.  Rep.  257.  freehold,  it  becomes  part  thereof,^ 

(a)  Ld.  Raym.  38i.     3  Burr.  1402.  the  property  of  the  lessor,  shoddit 

Liitw.  1510.     8  Went w.  124.    Cavth.  not  a  fortiori,  be  bo  as  to  a  tresi»«* 

357.    Post,  vol.  2.  548.  (A)    I    Saund.  899.  b.  wbere  *« 

{b)  3  Lev.  224.  227.  observations  on  this  plea. 

(c)  I  T.  R.  118.    4  Mod.  377.  (i)  18  Edw.  IV.  4.    Co.  lit.  Iff •«• 

(rf)   I  Saund.   221.    2  Saund.  294.  notes.     Po*t,  vol.  2.  560. 

Post,  vol.  2.  546.  (A?)   Co.   Lit.  283.    2  Smod.  3S5. 

(<?)  2  Wils.  51.    Yelv.  104.  3  Wils.  Post,  vol.  2.  556. 

126.  991.     1  Saund.  346.  (/)  Ante,  487.    2  T.  R.  168-   H* 

(/)  Ante,  491.    7T.R.S54.    8T.  175.     Gilb.  C.  P.  63.  Vin.  Abr.U 

R.  403.     Andr.  108.     Willes,  222.  cense.    Com.   Dig.  Pleader,  Stf-* 

(g)  8  East,  404.  sed  quaere,  see  8  Post,  vol.  2.   560.    Bat  see  21  Hot 

T.  N.  403v    Even  if  a  tenant  in  agri-  VII.  28.  pi.  5. 
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real  right,(m)  as  common  of  fishery  ;(o)  or  of  pasture  ;(/i)  or  of  In  trespas*. 
turbary  ;(</)  and  a  right  of  way  either  public(ff)  or  private,(/) 
and  whether  by  grant,(«)  will,(v)  prescription,^)  custom  or  of 
Aecessity,(y )  must  be  pleaded.  So  the  defendant  must  plead  an 
entry  by  authority  of  law  without  process,  as  that  the  locus  in 
fuo  was  an  inti,(r)  or  that  the  defendant  entered  to  demand 
payment  of  his  debt;(a)  or  to  prevent  murder  ;(6)  or  by  vir- 
tue of  *process,(c)  criminal  or  civil,  of  a  superiorCtf)  or  ^inferior  *  496 
court,(<?)  under  mesne  process,  as  a  latitat,  &c.(/)or  under 
final  process,  as  a  Ji*fa.{g)  elegit,  ficc.  And  in  trespass  to  land, 
where  a  removal  of  personal  property  is  also  allfeged,  the  plea 
Should,  as  to  the  personal  property,  be  special,  and  shew  pos- 
session of  some  land,  Sec.  and  justify  the  removal,  &c.  damage 
feasant^  fec.(*)  In  all  actions  of  trespass,  whether  to  the  per- 
son, personal  or  real  property,  matters  in  discharge  of  the  ac- 
tion must  be  pleaded  ;(y)  as  accord  and  satisfaction,^)  arbitra* 
ment,(2)  release, (m)  former  recovery,<»)  tender  of  sufficient 
amends^o)  and  the  statute  of  limitations,  which  in  trespass  to 
persons  is,  that  the  defendant  was  not  guilty  within  four  years 
and  in  trespass  to  personal  or  real  property  within  six  years.(^) 
In  an  action  against  a  justice  of  the  peace,  mayor,  constable, 
churchwarden,  and  other  peace-officers,  or  any  other  acting  in 


(m)  Per  Ld.   Loughborough.      1  (2)  Com.  Dig.  Pleader,  3  M.  35, 

H.  Bl.  352.    2  Saund.  402.  n.  1.    Co.  (a)  Id.  ibid.  Cro.  Eliz.  876. 

lit.  283.    2   Wils.    173.    Com.  Dig.  \b)  2  B.  fc  P.  260. 

Pleader,  E.  15.  (c)  1  Saund.  298.  n.  1. 

(©)  Com.  Dig.  Piscary.    Post,  vol.  (</)  3B.kP.  223. 

2.  561.  (e)  7  T.  R.  655.    Lutw.  914. 

(/>)  1  Saaod.  25.  340.    2  Saund.  2.  (/)  3  B.  &  P.  223.    Post,  vol.  «, 

(?)  6  T.  R.  748.  582. 

(*)  1  H.  Bl.  352.     8  T.  R.  606.    2  (g)  Post,  vol.  2.  587. 

Saund.  158.  c.  n.  4  &  6.     Post,  vol.  2.  (#)  8    East,  404.  Willes,  222.  n.  b. 

570.  (.7)  3  Burr.  1355.    1  Bl.  Rep.  388* 

(0  Id.  ibid.    Post,  vol.  2.  573.  1  Wils.  45.    Ante,  485. 

(u)  2  Mod.  274.    3  East,  294.  (k)  3  Burr.  1353. 

(v)  1  B.  &  P.  371.     1   Saund.  323.  (J)  Post,  vol.  2.  520. 

n.  6.    2  Saund.  158.  c.  (m)  3  Burr.  1353. 

(to)  1  East,  350.  377.  381.    1  B.  h  (;>)  Id.  ibid, 

P.  371.    1  Saund.  322.   n.  6.  As  to  (0)  21  Jao.   I.  e.  16.    Com.  Dig. 

pleading  a  prescription  in   general,  Pleader,  3  M.  36.    Yin.  Abr.  Tre* 

and  failure  in  proof  of  a  part,  tee  1  pass,  S.  a.  542.    3  Lev.  37.    Post,  vol. 

Burr.  442.  2.  520,  521. 

(y)  1  Saund.  323.     8  T.  R.  50.  (p)21  Jae.  I.  e.  16.  t.  3.    6  East, 

l^utw,  1487.    Post,  vol.  2.  577.  390. 
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Jn  tre*p<m.  their  aid  and  cueistance  or  by  their  comman<Ltor  any  thing  done 
by  them,  by  virtue  or  reason  of  their  office,  the  general  issue 
may  be  pleaded,  and  the  special  matter  given  in  evidenced) 
and  there  is  a  similar  provision  in  the  highway ^r)  turapikc^i) 
militia  and  assessed  tax  acts,  and  in  various  other  statutes  in 
protection  of  persons  acting  in  the  execution  of  their  office, 

*  497  *or  others  in  aid  of  them.  It  is  also  a  general  rule  at  common 
law,  that  matters  in  mitigation  of  damages,.  &c.  which  cannot 
be  specially  pleaded,  may  be  given  in  evidence  under  the 
general  issue.(i) 

In  ejectment.  In  ejectment,  a  defendant  when  he  appears,  is  compelled 
to  enter  into  the  consent  rule,  and  to  plead  the  general  i*W\ 
consequently  in  this  action  no  special  plea  can  be  adopted ;  i e 
have  seen,  however,  that  the  court  will  in  some  cases  on  spe- 
cial application  permit  the  defendant  to  plead  to  the  jurisdi* 
iion.(«) 


Of  pleading  From  the  above  instances  and  observations,  it  may  be  col- 
iMoe^or1!1  lected>  tnat  ^y  matter  of  defence  which  denies  what  the  pWn- 
spccial  plea  in  tiff  would  on  the  general  issue  be  bound  to  prove  in  the  first 
instance,  in  support  of  his  action,  may  and  ought  to  be  gives 
in  evidence  under  that  plea  ;(a)  but  that  any  ground  of  de- 
fence, which  admits  the  facts  alleged  in  the  declaration,  but 
avoids  the  action  by  matter  which  the  plaintiff  would  not  t* 
bound  to  prove  or  dispute  in  the  first  instance,  on  the  genetal 
issue,  may  be  pleaded  specially  .(A)  Thus  in  an  action  of  «• 
eumfisit)  matter  which  shews  that  no  such  contract  was  made) 
cannot  be  pleaded,  but  matter  which  admits  that  such  a  coo* 
tract  was  made,  but  shews  that  it  is  not  binding  in  point  of  1**j 
in  respect  of  the  coverture,  infancy,  &c.  may  be  pleaded.  So 
in  trespass  for  taking  personal  property,  the  defendant  cannot 


(?)  21  Jac.  I.  e.  12.  s.  5.    Co.  Lit  («)  Ante,  430. 

283.  (a)  4  Mod.  405.     Ld.  TUjm.  *• 

(r)  13  Geo.*  HI.  c.  78.  3  Bl.  Com.  309. 

(«)  13  Geo.  HI.  c.  84.  (A)  Ld.  JUyra.  88,  89. 
(0  Co.  Lit  S83.  a.     2  B.  St  P.  225. 


i 

i 


OF  PLEAS  IK  BAR.  *49g 

*plead  property  m  a  stranger  or  in  hintse(fy(c)  because  that  Of  pleading 
goes  to  contradict  the  evidence  which  the  plaintiff  must  on  the  mefor  spcchU 
general  issue  adduce  in  support  of  his  action.(</)  P£f  w  ZeM* 

Where  the  defence  consists  of  matter  of  fact,  amounting  to 
a  denial  of  the  allegation  which  the  plaintiff  must  prove  in  sup- 
port of  his  declaration,  the  general  issue  must  be  pleaded,  or 
it  would  be  a  good  cause  of  special  demurrer,  that  the  plea 
amounts  to  the  general  issue  ;(c)  though  there  are  cases  in 
which  it  has  been  adjudged,  that  it  being  in  the  discretion  of. 
the  court,  when  a  plea  amounting  to  the  general  issue  shall  be 
allowed,  the  plaintiff  ought  not  to  demur,  but  should  move 
the  court,  for  a  rule  to  shew  cause,  why  the  general  issue 
ought  not  to  be  entered ;(/)  so  an  entire  plea  is  good,  though 
to  part  of  the  declaration  it  amount  only  to  the  general  issue. ( g) 
The  grounds  on  which  pleas  amounting  to  the  general  issue 
are  objected  to,  are,  that  they  tend  to  unnecessary  prolixity 
and  expense,  and  draw  to  the  examination  of  the  court  what  is 
proper  to  be  determined  by  a  jury. {h) 

But  as  we  have  just  seen  in  many  cases  where  the  defence  Implied  co- 
consists  of  matter  of  /aw,  the  defendant  *may  either  plead  it  '$  a  qq 
specially  or  give  it  in  evidence  under  the  general  issue,(i)  and 
in  all  actions  the  defendant  may  plead  any  matter  which  shews 
why  the  action  does  not  lie,  and  which  being  matter  of  law  is 
proper  to  be  shewn  to  the  court  ;(£)  as  in  assumpsit,  infancy, 
payment,  Sec.  In  these  cases,  from  the  nature  of  the  defence, 
the  plaintiff  has  an  implied  colour  of  action,  bad  indeed  in  point 
of  law,  if  the  facts  pleaded  be  true,  but  which  is  properly  re- 


(c)  Ld.    Rayra.   88,  89.     1  Ventr.  (/)   Hob.   127.      1  Leon.   178.    2 

849.    2  Lev.  92.    Cro.  EHz.  329.  Roll.  Rep.  140.    Com.  Dig.  Pleader, 

(</)  Bac.  Abr.  Fleas,  G.  3.    Com.  G.  14.    See  also  Doct.  Pl&c.  204.    Co. 

Dig.  Pleader,  E.  13,  14.  Lit  303.  b. 

(e)     3  Bl.  Com.   309.     Com.  Dig.  ( g)  3  Lev.  40. 

Pleader,  E.  13, 14.    Bac.  Abr.  Pleas,  *  (A)    Bac.  Abr.  Pleas,  G.  3.    Gilb. 

G.  3i       6  East,    597.       10  Co.  95.  a.  C.   P.     Com.  Dig.  Pleader,    E.  13. 

Cro.  Car,  157.    Cro.  Eliz.  147.      Ld.  Hob.  127. 

Raym.  552.  this  was  formerly  ground  (i)  Com.  Dig.  Pleader,  E.  1 4.   Bac. 

of  error,  but  was  aided  by  32  Heu.  Abr.  Pleas,  G.  3.  what  is   matter  of 

VIII.  c.  30.     1  Sauod.  228.  c.    What  law,  Willcs,  410. 

is  matter  of  law,'   see  Willes,  410.  (A?)    Bac.  Abr.  Pleas,  G.  3.     Gilb. 

An  argumentative  plea  amounting  to  C.  P.  62.  66. 

general  issue,    bad  on  demurrer,  6  * 
East,  597. 
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ferred  to  the  decision  of  the  court.(/)  So  a  plea  in  trover, 
that  A  was  possessed,  and  lost  the  goods,  that  B  found  tbem9 
and  gave  them  to  the  plaintiff  who  lost  them,  and  that  the  de- 
fendant found  them,  and  by  the  command  of  jfy  converted  them, 
was  held  sufficient!  because  it  gave  an  implied  colour  by  con* 
fessing  the  powemon  and  /irofierty  in  the  plaintiff  against  all 
but  the  lawful  owner.(m) 

So  without  giving  express  colour,  the  defendant  may  plead  in 
trespass  or  trover,  that  he  was  possessed  of  the  goods,  but  not 
saying  they  were  his  own,  and  sold  them  in  market  overt  to 
the  defendant ;  or  that  B  took  them  de  guodam  ignotoy  ami 
waived  them  within  the  defendant's  manor,  wherefore  he  took 
them ;  because  such  plea  gives  an  implied  colour,  and  does 
not  deny  but  that  the  property  was  in  the  plaintiff;  and  the  de* 
fendant  is-  not  bound  to  shew  expressly  in  *whom  it  was^*) 
So  in  trespass  for  taking  corn,  the  defendant  may  plead  that 
he  took  them  as  tythe  or  as  wreck,  without  giving  express  co- 
lour, (o)  The  plea  of  liberum  tcnementum  may  also  be  consi- 
dered as  giving  implied  colour,(/»)  for  it  admits  that  in  point 
of  fact,  the  plaintiff  may  have  been  in  possession  of  the  locu* 
in  guoy  (which  as  in  the  case  of  personal  property  firima  Jkdt 
entitles  the  plaintiff  to  maintain  trespass  against  all  the  world, 
but  the  rightful  owner,)  (r)  but  insists  that  in  point  of  law,  such 
possession  is  unlawful.^)  So  in  trespass  to  lands  if  the  de- 
fendant claim  under  a  demise  from  the  plaintiff,  express  co- 
lour need  not  be  given  ;(r)  however,  the  unnecessary,  addition 
of  colour  appears  to  be  no  ground  of  demurrer,  for  the  intro- 
duction of  superfluous  words  of  form  will  not  vitiate. (a) 

But  where  from  the  nature  of  defence,  the  plaintiff  would 
have  no  implied  colour  of  action,  the  defendant  cannot  plead 
specially  any  matter,  which  controverts  what  the  plaintiff 
would  on  the  general  issue  be  bound  to  prove,  without  giving 


(0  Tidcl,  600. 

(to)  Cro.  Klfc.  262.  539.  8  Co.  90. 
b.  Com.  Dig. '  Pleader,  E.  14.  ace. 
Lp.t.  185.    1  Leon.  178.  semb.  contra. 

(»)  10  Co.  iio.  b. 

(o)  10  Co.  88.  a.  &c.  Reg.  Pla«. 
404. 


(/>)  7  T.  R.  354.     8  T.  R.  403. 
(r)  Cro.  Eliz.  963.    1  East,  344. 
(*)  As  to  this  plea,  se«  1  Stand. 
299.  e. 

(0  3  Salk.  «73. 
(ti)  1  East,  219. 
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express  colour  ;(x)  thus  in  an  action  of  trespass  to  land,  if  the  Of  colour. 
defendant  plead  a  possessory  title  under  a  demise  from  a  third 
•person ;  this  plea,  shewing  that  the  right  of  possession  is  in        #  501 
the  defendant^  would,  without  giving  express  colour,  amount 
to  the  general  issue,(y)  for  it  goes  to  deny  that  the  trespass 
was  committed  in  the  plaintiff's  close,  and  shews  the  right  of 
possession  in  the  defendant ;  but  if  the  defendant  after  stating 
his  own  title  supposes,  as  is  usual,  that  the  plaintiff  entered 
upon  his  possession  under  colour  of  a  former  deed  of  feoffment    ' 
without  livery,  or  of  a  charter  of  demise  made  before  the  de- 
mise to  the  defendant^  and  that  the  defendant  re-entered,  this 
creates  a  question  of  law  for  the  decision  of  the  court,  and  by 
that  means  prevents  the  plea  from  amounting  to  the  general 
issue,  and  being  matter  of  supposal,  it  is  not  traversable  ;(z 
so  in  trespass  for  taking  goods,  if  the  defendant  plead  that  a 
third  person  was  possessed  of  them,  as  of  Ms  own  firofier  good*, 
and  sold  them  in  market  overt  to  the  defendant,  the  defendant 
must   give  colour,  for  his  plea  alleging  that  A  was  possessed 
as  of  his  own  property,  amounts  to  a  denial  that  the  plaintiff 
had  any  property  in  them,  and,  therefore,  gives  no  colour  of 
action;  and  the  colour  usually  given  in  such  cases?  is,  that 
the  defendant  bailed  the  goods  to  a  -stranger,  who  delivered 
them  to  the  plaintiff  from  whom  the  defendant  took  them. (a) 

Every  express  colour^  it  is  said,  ought  to  have   four  qoali-  Form  of  <*- 

lour 

ties  ;  first,  it  ought  to  be  a  matter  of  title  doubtful  to  a  jury, 

as  where  the  defendant  pleads  *that  the  plaintiff  claiming  by         *  502 

colour  of  a  deed  of  feoffment,  8cc.  that  is  sufficient,  for  it  is  a 

doubt  to  lay  gents,  if  land  shall  pass   by  deed  only  without 

livery  ;  secondly^  that  colour  as  such  ought  to  have  continuance 

although  it  wants  effect,  as  if  the  defendant  give  colour  by 

colour  of  a  deed  of  demise  to  the  plaintiff  for  the  life  of  •/&, 

who  it  appears  by  the  pleadings,  was  dead  before  the  trespass, 


(x)  SSaund.  401.       10  Co.  88.  Sec  (y)  2  Saand.  401.     7  T.  R.  354. 

Cro.  EHz.  76.      8  T.  R  406.    As  to  8  T.  R  406.    1  East,  815.   Com.  Dig. 

colour  in  pleading  in  general,  see  10  Pleader,  3  M.  40,  41. 

Co.  88.  kc.     1  East,  215.    3  Bl.  Com.  (z)  1  East,  213.  215.      3  Salk.  273. 

509.     Reg.   Plac.  303,     Doet  Plae.  (a)  10  Co,  90.  b. 
Colour.     Doet  &  Stud.  lib.  2.    ©  53. 
3  Salk.  273.    Bac.  Abr.  Pleas,  1. 8. 

Vol.  I.  [  46  ] 
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Qf  colour,  this  is  not  sufficient,  because  the  colour  doth  not  continue  ; 
but  the  defendant  may  well  deny  the  effect  of  it,  vis.  that  Cba 
plaintiff  claims  by  colour  of  a  deed  of  demise  to  him  for  bis 
life  ;  whereas  nothing  passed  thereby ;  therefore,  there  i»  a 
difference  between  the  continuance  of  the  colour  and  tbe>e£ 
feet  of  it ;  thirdly,  it  ought  to  be  such  a  colour  as,  if  it 
of  effect,  would  maintain  the  nature  of  the  action,  as  in  an 
sise,  colour  of  a  freehold  ought  to  be  given,  See.  fourthly, 
lour  ought  to  be  given  by  the  first  conveyance,  otherwise  al 
the  conveyance  before  is  waived  ;(6)  and,  therefore,  where  the 
defendant  derived  a  title  to  himself  by  divers  mesne  convey- 
ances, and  gave  colour  to  the  plaintiff,  by  one  who  was  last 
named  in  the  conveyance,  this  was  held  insufficient,  and  that 
he  should  have  given  colour  by  him  who  was  first  named  m 
the  conveyance  ;(c)  and  in  giving  colour  under  a  feoffment, 
the  word  charter  or  deed  must  not  be  omitted.(rf)  The  omis- 
sion  of  express  colour,  when  necessary,  will  be  aided  by  the 

*  503  replication,^)  though  not  upon  general  demurrer^/)  •and  the 
want  of  giving  colour  is  aided  after  verdict  by  32  Hen*  VI1L 
c  30.(5*) 

JVhen  to  Although  the  defendant  may  be  at  liberty  to  give  his  grand 

P£^  */«-  Gf  defend  in  evidence  under  the  general  issue,  there  are,  as 
we  have  seen  in  the  instance  of  the  plea  of  infancy,  Uterwrn 
tenementum,  &c.  many  cases  in  which  it  maybe  most  expedient 
to  plead  specially,  in  order  either  to  compel  the  plaintiff,  m 
bis  replication,  to  admit  some  of  the  facts  stated  in  the  pie* 
and  thereby  to  narrow  the  defendant's  evidence,  or  to  compel 
the  plaintiff  to  disclose  his  title,  &c  and  thereby  narrow  the 
ground  on  which  he  might  rest  his  case  on  the  trial.  It  would 
be  foreign  to  the  object  of  this  treatise  to  attempt  to  enumerate 
all  the  various  instances  in  which  it  may  be  advisable  or  not  to 
plead  specially.  In  some  cases  where  a  justification  is  pleaded 
it  may  be  advisable  not  to  plead  the  general  issue ;  thus  in  tres- 
pass quare  clausum  /regit,  if  the  plaintiff 's  possession  cannot 


(b)  As  to  colour  in  general,  see        (rf)  M.  ibid. 

10  Co.  91.  b.     Doct  Plac.  tiL  Colour,        (*)  JLd.  Raym.  551,  559l 

72.  be.    Bae.  Abr.  Pleas,  I.  8.    Com.        (/)  Id.  ibid.     Sed  vide  ante,  4*1 

Dig.  Pleader,  S  Mv  40,  41.  and  4  Ann.  e.  16.  s.  L 

(c)  2  Roll  Rep.  140.  ( g)  X  Saund.  228.  e. 
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be  disputed^  and  the  defendant  rely  upon  a  right  of  way,  it  is  When  to 
hotter  not  to  plead  the  general  issue,  in  order  that  the  defend-  djiy. 
tnt'a  counsel  may  begin  at  the  trial,  and,  that  thereby,  in  case 
the  plaintiff  examines  any  witnesses  in  chief,  the  defendant's 
counsel  may  have  the  advantage  of  the  reply*  On  the  other 
band,  in  an  action  for  assault  and  battery,  it  is  hot  advisable  to 
plead  specially,  justifying  the  battery,  if  there  be  the  least 
doubt  of  establishing  the  justification,  *for  where  a  battery  is  *  504 
not  admitted  by  the  plea  the  judge  must  certify  to  give  the 
plaintiff  his  full  costs,  if  he  obtain  a  verdict  for  damages  less 
than  40*.  but  where  the  defendant  by  his  plea  admits  a  battery, 
and  it  is  found  against  him,  no  certificate  is  necessary  ;(A)  so 
in  trespass  quare  ciauMum  /regit  if  the  defendant  plead  a  li- 
cense or  other  justification)  to  the  whole  of  the  trespass  which 
does  not  make  title  to  the  land,  and  if  it  be  found  against  him 
the  plaintiff  is  entitled  to  full  costs,  without  a  certificate, 
though  he  do  not  recover  40*.  damages  ;(Q  however,  in  slan- 
der, though  the  defendant  justify,  and  it  be  found  against  him, 
yet  if  the  damages  be  under  40*.  the  plaintiff  cannot  recover* 
more  costs  than  damages  \{k)  in  the  latter  action,  therefore* 
there  is  no  objection  to  a  special  plea  on  the  ground  of  costs, 
though  it  is  not  advisable  to  justify  on  the  ground  that  the 
words  are  true,  unless  the  plea  can  be  supported  by  indisputa- 
ble evidence,  because  such  a  justification  when  ineffectual,  will 
in  general  materially  enhance  the  damages. 

Care  should  be  taken  to  plead  in  the  first  instance  every  All  defence* 
matter  of  defence  of  which  the  defendant  would  not  be  at  liber-  jSSJJied.^ 
ty  to  avail  himself  under  the  general  issue  2  for  though  the 
court  will  in  general  give  the  defendant  leave  to  add  or  alter  a 
plea,  where  the  justice  of  the  case  requires  it,  yet  this  will  be 
only  on  payment  of  costs  incurred  by  his  mistake ;  and  if  the1 
cause  should  proceed  to  trial,  and  be  found  against  the  defend- 
ant on  account  of  *the  omission  of  one  or  more   grounds  of        *  gQg 
defence,  he  will  in  general  be  precluded  forever  from  taking 
advantage  thereof,  unless  in  some  cases  by  audita  querela,  or 


(A)    6  T.  R.  564.      Tid«P»  Prac        (i)    7  T.  R.    660.     7  East,   035. 
4tk  edit.  866.  Tidd'i  Prae.  4th  edit,  867 . 

(fr)  4  East,  567. 
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Ml  defence*  error  in  fact  coram  nobia  ;(l)  and  as  it  is  a  rule  of  pleading  that  a 
to  be  pleaded ;  departure  win  not  De  allowed,  the  defendant  cannot  rectify  Ac 
omission  of  a  ground  of  defence  by  his  rejoinder  j  this  fre- 
quently occurs  in  debt  on  an  arbitration  bond,  in  which  if  the 
defendant  merely  plead  no  award,  he  puts  the  plaintiff  to  reply, 
setting  out  an  award,  and  the  defendant  cannot  rejoin  that  it  wu 
insufficient,  or  that  he  performed  it,  &c. 
of  sham  ami  It  is  very  usual  for  the  purpose  of  delay  to  plead  what  is 
suable  pleas.  terme(j  a  8fiam  fifca  .  tnis  practice,  though  it  still  prevails,  is  dis- 
countenanced by  the  court s,(m)  and  though  the  replication  to 
such  a  plea  may  be  insufficient,  the  court  will  give  leave  to 
amend  without  payment  of  costs  ;(»)  therefore  in  the  adoption 
of  these  pleas,  in  instances  which  may  be  warranted  by  the 
practice  of  the  bar,  care  should  be  taken  to  plead  those  which) 
though  calculated  to  obtain  time,  are  concise  and  usual,  and  not 
calculated  to  create  unnecessary  expense,  or  intricacy.  In 
framing  a  special  plea,  it  is  also  necessary  to  consider  whether 
the  defendant  is  under  terms  of  pleading  issuably,  which  sig- 
nifies a  plea  in  chief  to  the  merits,(o)  upon  which  the  plaintiff 
may  take  issue  and  go  to  trial,(^)  or  a  demurrer  for  some  de* 
*  in fr  ^cct  m  SUDStance«(y)  A  plea  *in  abatement  is  not  an  issuable 
plea,(r)  nor  a  plea  of  alien  enemy,(«)  nor  an  untrue  plea  of 
judgment  recovered  ;(*)  but  a  true  plea  that  a  bail-bond  ins 
taken  for  ease  and  favour,(w)  and  a  tender,(v)  and  the  statute 
of  limitations^  «0  and  a  plea  though  informal,(x)  are  issuable 
pleas.  When  the  defendant,  being  under  the  terms  of  pleai 
ing  issuably,  pleads  a  sham  plea,  or  demurs  for  want  of  forty 
judgment  may  be  signed  ;(i/)  and  where  several  pleas  are 
pleaded,  one  of  which  is  not  issuable,  it  will  vidate  all  the 


(l)  Ti<M,  3d  edit  10 17,  1048.  and  (r)  1  Burr.  59.    Barnes,  883. 

id.  Index,  audita  querela.    2  Saund.  (0)  8  T.  K.  71. 

137  to  150.  (/)  1  Bl.  Rep.  376. 

(m)  Bac.  Abr.  Pleas,  G.  4.    1  East,  (u)  1  Burr.  605. 

37*2.  (v)  1  Burr.  59. 

(n)  td.  ibid.  (w)  ST.  R.  124.    1  B.  &  P.  * 

(o)  3  B.  be   P.  171.     Tidd's  Prac.  1  Bl.  Rep.  35.     2  T.  R.  390. 

4th  edit.  418.  (or)  Rep.  temp.  Hard  v.  179.    *  T. 

(/>)  7T.  R.  530.    Barnes,  263.    2  R.  152. 

Burr.  784.  (y)  Tidd,  3d  edit  429.  n.  c  ** 

{q)  3  Burr.  1788.      2  B.  k  P.  446.  edit.  419. 
Tidd's  Prae.  4th  edit  41 8,  419. 
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others,(z)  and  where  the  defendant  being  under  ah  order  to  Qftsham  and 
plead  issuably,  puts  in  a  sham  demurrer  to  some  of  the  counts,  usua  ^P****' 
and  pleads  issuably  to  the  rest,  judgment  by  nil  dicit  as  to  the 
whole  may  be  signed  ;(a)  where,  however,  it  is  doubtful  whe- 
ther the  plea  be  issuable,  the  safer  course  in  term  time  is  to 
move  the  court  to  set  it  aside.(6) 


II.  OF  THE  QUALITIES  OF  PLEAS  IJST  BAR. 

There  are  some  general  qualities ,  which  affect  all  pleas  in  bar, 
and  some  rules  which  prevail  in  the  construction  of  them, 
which  it  is  advisable  to  consider  before  we  inquire  *into  their  #  507 
form.%  The  general  qualities  of  a  plea  in  bar,  are,  1st.  That  it 
be  adapted  to  the  nature  and  form,  of  the  action,  and  also  be 
conformable  to  the  count.  2dly.  That  it  answer  all  which  it 
assumes  to  answer,  and  no  more.  3dly.  In  the  case  of  a  spe- 
cial plea,  that  it  confess  or  omit  the  fact.  4thly.  That  it  be 
single.  5thly.  Certain.  6thly.  Direct  and  positive,  and  not 
argumentative.     7thly.  Capable  of  trial  ;  and,  8thly.  True. 

1st.  Every  plea  in  bar,  must  be  adapted  to  the  nature  of  the  l«t.  Conform- 
action,  and  conformable   to  the  count.(a)     We  have  already  JetTon^ad  * 
seen  what  are   the   appropriate   general  issues,   and   special  count- 
pleas  in  each  action.     If  the  defendant  plead  a  plea  not  adapt- 
ed to  the  nature  of  the  action,  as  nil  debet  in  assumpsit ,(3) 
or  non  assumfisit  in  debt,(c)  the  plaintiff  may  treat  it  as  a  nul- 
lity and  sign  judgment ;  so  if  not  guilty  be  pleaded  in  assumfr* 
sit  the  plaintiff  may  demur,  though  it  would  be,  aided  by  ver- 
dict ;{d)  but  the  plea  of  not  guilty  in  an  action  of  debt  on  a 
penal  statute,  is  not  such  a  nullity  as  will  warrant  the  plaintiff 
in  signing  judgment  ;(e)  and  where  the  plea,  though  informal, 
goes  to  the  substance  of  the  action,  as  nil  nebet  to  debt  on  bond, 


(*)  3  T.  R.  S05.                            .  (c )  6  East,  549. 

(a)  1  East,  41 1 .  (d)  2  Stra.  1022.     Bae.  Abr.  Pleas, 

lb)  Burr.  59.    2  T.  R.  390.     7  T.  1. 1. 

It.  530.  (e)  1  T.  R.  462.    3  B.  &  P.  111. 

(a)  Co.  Lit.    S03.  a.  2S5.   b.  Bac.  174.    Com.  Dig.  Pleader,  2  S.  11.  s. 
Abr.  Pleas,  L  per  tot.  17. 

(b)  Barnes,  257,.  ace.    Rep.  temp. 
Hardw.  179.  9cmb.  cont. 
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II.  Qualitto.   the  plaintiff  should  demur  and  not  sign  judgment ;(/)  and  in 
general,  where   the  defendant  pleads  an  improper  plea,  the 

*  508        safer  course  is  to  demur,  or  move  the  court  to  set  it  *aaide.(r) 

The  plea  must  not  only  be  adapted  to  the  nature  of  the  action, 
but  also  be  conformable  to  the  count :  thus  if  an  assignee  of 
ft  bankrupt  declare  that  the  defendant  was  indebted  to  the 
bankrupt,  and  promised  the  plaintiff  as  assignee  to  pay  him.  the 
defendant  cannot  plead  that  the  cause  of  action  did  not  accrue 
to  the  bankrufu  within  six  years,  because  the  plea  does  not  an- 
swer the  promise  in  the  declaration,  and  precludes  the  plaintiff 
from  proving  a  promise  to  himself,  and  is  therefore  bad  oo  de- 
murrer;^) and  in  debt  qui  Jam,  a  plea  that  the  defendant  doth 
not  owe  to  the  plaintiff  alone  is  sufficient,  though  if  it  had  bees 
ziil  debet  generally,  it  would  have  sufficed//)  So  it  is  *  rule, 
that  if  to  a  transitory  action  the  defendant  plead  any  natter 
which  is  itself  transitory,  he  is  obliged  to  lay  it  at  the  ptat 
mentioned  in  the  declaration  ;{j)  but  if  the  justification  be  lo- 
cal, the  defendant  must  plead  it  in  the  county  or  parish  where 
the  matter  arose,  and  conclude  with„a  traverse  of  having  been 
guilty  elsewhere  ;0t)  and  at  common  law,  the  cause  musthiic 
been  tried  there,  and  not  in  the  county  where  the  action  w* 
laid,  otherwise  it  was  error,  though  this,  as  far,  as  regards  the 
trial,  no  longer  obtains,  the  action  being  uniformly  tried  ffi  the 

*  509        county  where  the  venue  is  laid  in  the  declaration .(/)    8o*whe* 

the  time  is  not  material,  it  is  a  rule,  that  the  plea  should  follow 
the  day  in  the  declaration,  and  if  it  be  material  to  vary  from  % 
the  plea  should  conclude  with  a  traverse.(m)  Where,  however, 
there  is  no  ground  to  intend  the  contrary,  the  plea  will  be  «* 
sidered  as  conformable  to  the  count :  thus  in  assumpsit  against 
an  executor  on  the  promise  of  his  testator,  the  defendant  pled* 


(/)  5  T.  R.  1 52.      5  Eap.  C.  N.  P.  85.  n.  1.    2  Saand.  5.  n.  S.  Com.  Dfo 

Ante,  506.  n.  (*).  Pleader,  E.  4.    C.  SO.  k  tit  Actkn, 

(£■)  1   Burr.  59.    2  T.  R.  390.    7  N.  5.  12.    Vin.  Abr.  Trial,  M.  «• 

T.  R.  530.  Rep.  temp.  Hardw.  179.  5  (Jfc)  M.  ibid.     1  Saund.  78.  84  «* 

T.  R.  152.  2  Saund.  5.  n.  3.    Port,  ?ol  2.  530.  o. 

(A)  2  Strsu  919.     2  H.  BI.  561.    2  (?). 

Saund.  63.  d.  (/)  Id.  ibid.    Sed  qu.  1  Stimd.  91 

(»)  Hob.  327,  323.    Reg.  Plac.  302.  n.  1. 

Bac.  Abr.  Action  qui  tarn,  D.    Port,  (m)  1   8aund.  14.  78,  79.  »■•*■ 

vol.  2. 459.  d.  («?)•  2  Saund.  5.  n.  3.    Com.  Dfc  H8"** 

(J)  1  Sauod.  247.  n.  t.  8v  a,  n.  2.  E.  4. 
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/ 

ed  that  he  did  not  undert&ke>>ttfd it  was  objected  that  it  did  not  //.  QuaMtM 
appear  by  the  plea  who  did  not  assume,  but  it  was  adjudged 
that  it  shall  be  intended  the  testator,  as  there  was  no  count  in     ' 
the  declaration,  on  a  promise  by  the  executory n) 

2dly.   It  is  a  rule  that  every  plea  must  answer  the  whole  &fly-     Musi 

.  answer  all  it 

declaration  or  count,  or  rather  all  that  it  assumes  in  the  intro-  assumes     u> 
ductory  part  to  answer,  and  no  more.(o)    If  a  plea  begin  only  J^USk. 
as  an  answer  to^part,  and  is  in  truth  but  an  answer  to  part,  the 
plaintiff  cannot  demur,  but  must  take  his  judgment  for  the  part 
unanswered,  as  by  nil  dicit :  and  if  he  demur  or  plead  over,  the 
whole  action  is  discontinued ;( ft)  and  it  is  frequently  judicious 
to  plead  only  to  part,  or  to  admit  a  part  of  the  cause  of  action, 
in  order  to  avoid  the  costs  of  the  trial  of  such  matter  .(g)     So 
if  the  plea  profess  to  answer  only  a  part,  but  afterwards  answers 
more,  it  has  been  held  that  the  plaintiff'  *sbould  not  demur,        *  510 
but  should  take  his  judgment  for  the  part  not  mentioned  in  the 
beginning  of  the  plea.(r)     But  if  a  plea  profess  in  its  com- 
mencement to  answer  more  than  it  afterwards  answers,  the 
whole  plea  is  bad,  and  the  plaintiff  may  demur ;(«)  as  if  in  tres- 
pass the  defendant  assume  in  the  introductory  part  of  his  plea 
to  justify  an  assault,  battery,  and  wounding,  and  afterwards 
merely  shews  that  py  virtue  of  a  writ  he  arrested  the  plaintiff, 
but  shews  no  excuse  as  to  the  wounding  ;{t)  but  these  rules 
should  be  understood  with  this  qualification,  that  the  part  of  the 
declaration  which  is  professed  to  be,  but  is  not  answered  by  the 
plea  is  material,  and  the  gist  of  the  action ;   for  where  any 
thing  is  inserted  in  the  declaration,  merely  as  matter  of  aggra- 
vation, the  plea  need  not  answer  or  justify  that,  and  the  an- 
swering the  matter  which  is  the  gist  of  the  action  will  suf- 
fice.(«)    A  general  charge  ought  to  be  answered  in  every  part, 
but  it  is  said  to  be  sufficient  to  answer  a  collateral  issue  in  the 


(»)  fcLev.  184.    Latch.  125.  (?)  2  East,  88. 

(•)  Co.  Lit  303.  a.      Com.  Dig.  (r)  C  Stra.  303.     1  Saund.  38.  n.  3. 

Pleader,  E.  1 .  36.     1  Saund.  28.  n.  1,  ace.  but  see  2  B.  &  P.  427. 

2,3.    2B.  It  P.  427.    SB.  k  P.  174.  («)  t  Saund.  28.  n.  t,  2,  3.  296.  n.  1. 

(pyi  Saund.  28.  n.  1,  2,  3.  Willes,  Willes,  55.    See  post. 

480.    1  H.  HI.  645.    1  B.  fc  P.  411.  (0  1  Saund.  206.  n.  1.  8  T.  R.  299. 

However,   at  any   time  during  the  (u)  1  Saund.  28.  n.  3.    3  T.  R.  297. 

amine  term,  the  plaintiff  may   ree-  3  Wilt,  20.   Com.  Dig.  Pleader,  E.  U 
Sify  his  mistake  by  taking  judgment 
Stra.  303. 


.*. 
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* 

U.  QutUitici.  words  of  the  plaintiffj(v)  thus  in  an  action  of  waste  in  outing 
twenty  trees,  the  defendant  ought  to  plead,  that  he  old  not  ct 
the  said  trees*  or  either  of  ikon,  or  the  traverse  would  be  too 
large ;  but  in  detit  on  an  obligation!  that  he  shall  do  no  waste* 
and  the  preach  is  assigned  that  he  cut  twenty  oaks,  it  is  suffi- 
cient to  plead  that  he  did  not  cut  the  said  twenty  oaks,  nwdo  et 
*  511        forma  ;(w)  and  a  plea  in  bar  to  an  avowry  *for  rent  for  \%L 
that  the  said  120/.  were  not  due,  without  saying  any  pan  there- 
of, is  bad  on  demurrer.(w)    The  points  on  this  subject  will  be 
more  fully  stated,  when  we  consider  the  nature  of  traverses. 
Silly.     Most       3dly.  Every  special  plea  of  justification  states  circumsdnctt 
facts  pleaded  which  either  excuse  the  fact  complained  of,  or  shew  it  to  be 
t0>  lawful ;  it  must  therefore  admit  or  confess  such  (act,  otherwise 

it  is  not  a  justification,  but  a  denial  of  the  fact,  and  amount*  t» 
the  general  issue  ;Cr)  and  therefore  in  trespass,  for  an  asnslt 
and  battery,  where  the  defendant  pleaded  that  he  was  Tiding  a 
horse  in  the  king's  highway,  and  that  his  horse,  being  fright* 
ened,  ran  away  with  him,  and  that  the  plaintiff  was  desired  to  go 
out  of  the  way  and  did  not,  and  the  horse  ran  upon  the  pian- 
tiff,  against  the  defendant's  will :  on  demurrer  the  plaintiff  bid 
judgment,  because  the  defendant  had  assumed  to  justify  the 
battery,  and  yet  had  not  confessed  that  which  amounted  to  a 
battery  by  himself;  for  if  the  horse  ran  away  against  the  will 
of  the  rider,  it  could  not  be  said,  with  any  colour  of  reason,  te 
be  a  battery  in  the  rider,  awl  it  was  admitted  by  the  court  that 
if  the  defendant  had  pleaded  not  guilty,  this  matter  might  have 
acquitted  him  upon  evidence,  (y) 
4thly.    Must       4thly.  Every  plea  must  in  general  be  single,  and  if  it  contain 

PC  0«IiKIC» 

two  matters,  eitlier  of  which  would  bar  the  action,  and  require 
several  answers,  it  will  in  general  be  subject  to  a  special  de- 
*  512  murrer  for  duplicity;  as  if  several  outlawries,  *or  if  moderate 
correction  and  a  release,  &c.  be  stated  in  one  plea,  as  either  of 
these  would  defeat  the  action',  the  plea  would  be  considered 


• 

i 
i 

i 

(v)  Cro.  Eliz.  81.    3  B.  k  P.  348.    Carth.  380.     t  Saoad.  28.  o.  •*»■ 

1 

Com.  Dig.  Pleader,  G.  15.                        14.  n.  5. 

(to)  Cro.  Eire.  84.    Yelv.  225.                 (y)  Salk.  637.    W.  Bajm.  #•  * 

(to)  3  B.  &  P.  348.                                Wils.  4lK 

(x)  3  T.  R.  298.      1   Salk,  394. 

J.  .»»    *■  { 
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faefele.(r)  Baft  the  defendant  U  not  precluded  frotn  introdu*  IL  Qwattkt. 
dug  several  matters  into  his  plea,  if  the?  be  constituent  parts 
of  the  same  entire  defence,  and  form  one  connected  proposi- 
tion^a)  or  be  alleged  as  inducement  to,  or  as  a  consequence 
of,  another  fact  j(i)  thus  in  detinue  at  the  suit  of  a  feme,  the 
defendant  pleaded  that  after  bailment  of  the  goods  to  him  by 
the  plaintiff,  she  married  £  F,  and  that  during  such  marriage, 
£  F  released  to  him  all  actions,  k  Was  objected  that  the  plea 
Was  double,  viz.  property  in  the  husband  by  the  intermarriage, 
ted  a  release  by  him ;  but  it  was  resolved  not  to  double,  be- 
cause he  could  not  plead  the  release  without  shewing  the  mar- 
riage.(c)  And  at  common  law,  the  defendant  may  plead  to  ft 
part  of  the  declaration  one  ground  of  defence,  and  to  another 
part  a  different  ground  :(rf)  and  this  in  inferior  courts  not  of 
record,  is  the  only  course  to  be  adopted  ;(r)  and  at  common 
law  one  defendant  may  plead  one  matter  in  bar,  and  the  other 
defendant  another  matter,(/)  or  the  defendant  may  plead  in 
abatement  to  part,  and  in  bar  to  other  part,  and  may  demur  to 
the  residue.^)  The  rule  that  a  plea  must  be  single,  also  pre- 
cludes the  defendant  from  pleading  and  demurring  to  the  same 
fact  the  duplicity  *in  which  case  would  draw  the  matter  to  a  dif-  *  5 id 
ferent  inquiry,  the  demurrer  to  be  tried  by  the  court,  and  the 
feet,  by  a  jury  .(A)  So  a  plea  confessing  and  avoiding,  and  also 
traversing  the  same  point,  is  in  the  nature  of  a  double  plea.(t) 
An  executor,  however,  may  and  ought  to  plead  several  judg- 
ments, fee  outstanding  ;(j)  and  in  a  plea  of  set-off  the  defend- 
ant may  rely  on  a  debt  on  record,  and  a  debt  on  simple  con- 
tract, though  one  will  create  an  issue  of  law,  and  the  other  an 
issue  of  fact.(£)    The  statute  of  Arm,  allowing  double  pleas,(/) 


mm** 


(*)  Go.  Lit  304.  a.     Bac.   Abr.  '  (e)  See  the  form,  1  Sauncl.  296. 

Pleat,  K.  1,  2.  -    Cora.  Dig.  Pleader,  (/)  Com.  Dig.  Pleader,  E.  2. 

£.  2.    2  Saoftd.  49,  SO.    Plovd.  Com.  ( g)  Ante,  447. 

HO.  a.  (A)  1 1  Co.  52.   Bac  Abr.  Pleas,  ft 

(a)  2  Bl.  Rep.  1082. 1028.    1  Burr.  (*)  2  Ventr.  212.    3  Moti.  318.  G#. 

916.  318.  Ent  504. 

(J>)  Com.  Dig.  Pleader,  E.  2.  (J)  1  Saun<1.  537.  a. 

(c)  Moor,  25.  pi.  85.  Dalis,  30.  pi.  9.  (fr)  1  East,  372. 

(d)  Baa.  Abr.  Pleaa>  K.  1.    Co.  (0  4  Anitfc.  1« 
liit.  304.  a. 

Vol.  I.  [  4r  1 
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//.  QttaHtiee.  the  paiticular  effect  of  which  will  hereafterbe  comider^ditf 
not  appear  to  aid  a  duplicity  in  one  and  the  sameplea*  tbaagh 
it  allows  of  different  grounds  of  defence)  being  stated  m  dif- 
ferent pleas.  Duplicity  must  be  objected  to  by  apeciii  fe- 
rn urrer,  and  the  particular  duplicity  must  be  distinctly  panto* 
outy(m)  and  if  the  plaintiff  do  not  demur  he  must  reply* 
.  both  material  parts  of  the  pfea.(a) 
sthiy/Miur      A  plea  in  bar  must  also  be  c*rtam.{o)      We  hate  alreadf 

be  ^i  tain.       attempted  to  define  the  different  degrees  of  certainty  in  plead- 
ing, and  to  shew  the  application  of  each*  and  we  have  sea 
that  it  is  a  general  rule,  that  the  minor  degree  of  certthty 
viz.  that  to  a  common  intent,  is  sufficient  in  a  plea  in  bar  if) 
'  there  however  appear  to  be  some  instances  in  which  greater 

*  514  certainty  is  necessary  in  *a  plea  than  in  a  declaration;  thus 
in  a  declaration  on  a  promise  to  pay  the  debt  of  another  a 
consideration  of  forbearance,  it  is  not  necessary  to  shew  that 
the  promise  was  in  writing,  according  to  the  statute  agw 
frauds,  but  it  is  otherwise  in  a  plea.(?)  So  we  have  seentbat 
in  a  declaration,  claiming  a  right  of  way  or  other  easement,  it 
is  sufficient  to  state  that  the  plaintiff  by  virtue  of  his^M*** 
of  a  messuage,  &c.  is  entitled  to  such  easement,  without  setting 
forth  the  particulars  of  the  plaintiff's  title  ;  but  in  a  plea  juso- 
tying  an  entry  into  land,  fee.  in  respect  of  such  easement,  n« 
necessary  to  set  forth  the  right  by  prescription  or  grant,  fccM 
And  in  trespass  where  the  defendant  justifies  under  a  wrt, 
warrant,  precept,  or  any  other  authority  whatever,  be  mast* 
it  forth  particularly  in  his  plea,  and  it  is  not  sufficient  to  allege, 
generally,  that  he  committed  the  act  complained  of  by  virtue 
of  a  certain  writ  or  warrant  directed  to  him,  but  he  must  set 

* 

it  forth  specially,  and  the  defendant  ought  further  to  aver  & 
his  plea,  that  he  has  substantially  pursued  such  authority.!') 


(m)   1    Sauml.  337.   n.  3.     Doct  (?)  1    Saond.  276.    SirT.  &P 

Pfcic.  147.    Bac.  Abr.   Pleas,  K.   1.  450.     2  Salic.  519.   2  Saund.87**1 

Com.  Dig.  Pleader,  E.  2.    1  B.  &  P.  Bac.  Abr.    Agreements,  C  qF   * 

V5>  *16.  Saund.  180.  b. 

(«)  1  Ventr.  272.  (r)  Ante,  366.     3  T.  R.  7tt-   *T' 

(©)  Coin.  Dig.  Pleader,  E.  5.    C.  R.  719. 

41.  E.  7,  8,  9, 10, 11,  per'totam.  (*)  Co.  Lit.  283.  ft.    1  S*"4  * 

(//)  Ante,  237.   Com,  Dig.  Pleader,  n.  1. 
E.  7.  C-  17.1  Sannd.  49.  n.  1.  346.  n.  2. 
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m  a  declaration- on  a  deed,  whether  in  debt  or  covenant  u.  Qualities. 
it  is  sufficient  to  say  testatum  exi*ti$>  but  in  pleas  and  avowries, 
the  deed  being  the  substance  of  the  answer,  the  operation  of 
the  deed  or  instrument  must  be  expressly  averred,  and  not 
stated  by  way  of  recital  or  argument ;(w)  *but  the  misstatement        *  515 
will  be  aided  by  verdict  or  general  demurrer,(v)  and  where  the 
defendant  states  his  right  only  as  inducement  or  conveyance, 
so  much  certainty   is  not  required;   thus  it  is  sufficient  to 
allege  in  a  plea  that  the  defendant  is  possessed  of  a  close,  from 
which  his  cattle  escaped  into  the  plaintiff's  land,  through  the 
defect  of  a  fence,  which  the  latter  ought  to  have  repaired.(w) 
In  some  cases  the  law  allows  general  pleading  for  avoiding 
prolixity  and  tediousness  ;{x)  the  certainty  or  generality  which 
is  required  in  pleading  depends  on  the  nature  of  the  subject 
matter,(y)  and  this  has  given  rise  to  the  distinction  between 
negative  anjd  affirmative  pleas  ;(z)  if  the  defendant  be  bound  to 
perform  all  the  covenants  of  an  indenture,  if  they  be  all  in  the 
affirmative,  he  may  plead  performance  thereof  generally,  and 
is  not  obliged  to  exhibit  to  the  court  a  performance  of  each  of 
them,  for  this  would  overload  the  proceedings,  when  only  one 
of  the  covenants  might  be  in  controversy  between  the  par- 
ties ;(c)  but  if  any  be  in  the  negative,  the  defendant  must  plead 
specially  to  each  of  them,  and  generally  to  the  affirmative  co- 
venants, for  a  negative  cannot  be  performed,  and  we  nave  seen 
that  the  plea  of  non  infregit  canventionem  is  not  sufficient,^) 
though  in  the  latter  case  the  mispleading  will  *be  aided  on  a        *  516 
general  demurrer  :(c)  so  where  the  covenant  is  to  do  some  act 
of  recorded)  or  any  matter  of  law,  as  to  convey,  discbarge  an 
obligation,  ratify  or  confirm,  Sec.  performance  must  be.  pleaded 
specially,  because  being  a  matter  of  law  to  be  performed,  it 
ought  to  be  exhibited  to  the  court,  who  are  judges  of  the  law, 
to  see  if  it  be  well  performed,  and  not  to  a  jury,  who  are  judges  ' 


(t*)  1  Saund.  274.  n.  1.   Ld.  Raym.  (y)  M.  ibid. 

1 539.    1  Leon.  342.  Com.  Dig.  Plead-  (x)  Id.  ibid.    Show.  Pari.  Cas.  97. 

er,  E.  3.    Bae.  Abr.  Pleas,  I.  5.  (a)  Id.  ibid. 

(v)  Id.  ibid.  (6)  Id.  ibid.    8  T.  R.  280. 

(w)  1  Saund.  346.  n.  2.  (c)  Id.  ibid. 

(x)   Co.  Lit.  303.  b.     Bac.  Abr.  (</)  Id.  ibid. 
Fleas,  I.  S.    8  T.  R.  462.    1  B.  &  P. 
640C 
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II.  Qualities,  only  of  the  fact  ;(*)  and  general  pleading  it  not  aflewee  bit* 
tions  of  elander  ;  and  therefore  where  a  defendant  fWUtel 
the  plaintiff  had  been  illegally  connected  with  a  gang  of  rat 
lere,  and  had  been  guilty  of  defrauding  divert  persons,  iritbeH 
stating  any  names,  the  plea  was  held  bad  on  demurrer  i(f)mk 
in  pleas  in  trespass  in  particular,  the  facts  justifying  era?  put 
of  the  matter  which  the  plea  professes  to  answer,  must  be  si- 
ted with  great  precision,  as  if  a  wounding  be  justified  under  a 
latitat^  the  attempt  to  rescue,  or  other  resistance,  mutt  be  faty 
stated  ;(g)  and  if  an  officer  justify  breaking  an  inner  door  of  i 
house,  in  order  to  search  for  and  arrest  a  party,  it  mutt  be  & 
leged  that  he  demanded  the  key,  or  that' no  one  was  present  tf 
whom  such  demand  could  be  made,  and  it  is  not  seffidentto 
say  that  the  door  was  locked,  so  that  withont  breaking  opeatbe 
same,  the  defendant  could  not  enter,  without  alleging  the  parti- 
cular circumstances  which  rendered  the  breaking  necessary  #) 

*  517  so  in  pleading  'matters  in  excuse  all  the  circumstance*  sbonU 
be  shewn. (0  Necessary  circumstances  will,  however,  is  ge- 
neral be  intended  in  a  plea,  as  if  a  feoffment  be  pleaded,  firoy 
need  not  be  alleged,  for  h  shall  be  intended,^)  and  it  issot 
requisite  to  have  so  much  certainty  in  pleading  ajnatterwhich 
h  only  conveyance  or  inducement,(i)  or  for  matter  mU»a> 
gative.(m) 

With  regard  to  the  certainty  required  in  a  plea  is  the  state* 
ment  of  the  time  dxi&filace  when  and  where  material  facts  have 
happened,  we  have  already  seen  that  the  time  and  place  mo- 
tioned in  the  declaration  must  be  adhered  to,  unless  it  be  ne- 
cessary for  the  defence  to  vary  therefrom.(n)  Matter  of  dfr 
charge,  as  a  release,  &c,  must  be  shewn  to  have  taken  phce 
after  the  trespass,  &c.(o)  and  at  common  law  in  pleading  pay- 
ment of  a  bond,  &c.  it  was  necessary  to  shew  that  it  wbob 
the  day,  &c.(/»)    Unless  a  particular  place  be  material  to  the 


i  ■  • 


(0  Id.  ibid.  (;)  Com.  Dig.  Pleader,  E.  1ft  1 

(/)  1 T.  R.  748.               '  Saund.  S46.  n.  8. 

( g)  1  Saund.  896.  n.  1.    8  T.  R.  (m)  Com.  Dig.  Pleader,  E.  1L    • 

299.  (»)  Ante,  508,  509. 

(A)  SB.  fe  P.  899.     Sed  vide  3  (o)  Pkwd.46. 

Lev.  98.  (p)  pioWd.  104*    Coa,!***** 

(»)  Bae.  Abr.  Trespass,  I.  er,  E.  & 

(At)  Com.  Dig.  Pleader,  E.  9. 
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defence,  it  does  fiat  appear  to  be  necessary  to  state  any  place  n.  Qualities. 
where  the  feet*  happened ;  for  though  a  distinction  was  for- 
merly taken  between  a  plea  in  abatement,  and  a  plea  in  bar,  a 
v*nue  k  now  unnecessary  in  both.(?)  The  doctrine  of  venuea 
wat  clearly  and  correctly  stated  by  JRyre,  C.  J.  in  Ilderton  r. 
MUertwhM    who  said,  "  that  as  defendants  with  respect  to 

*  transitory  matters,  are  obliged  to  lay  the  venue  tin  their  pleas,         *  518 
«  in  the  place  laid  in  the  declaration,  and  since  the  statute  4 

u  Aim.  c.  16.   s.  6.  has  directed  that  the  jury  should  come  de 

*  corfiore  comitatut,  the  law  of  venues  will  be  found  to  be  very 
u  substantially  altered,  and  to  tie  in  a  narrow  compass ;  and 
"  the  distinction  between  laying  no  venue  at  all  in  a  plea,  and 
"  being  obliged  to  lay  the  same  venue  as  in  the  declaration,  will 

*  be  a  distinction  without  a  difference  ;  and  the  principle  now   - 
«  n,  that  the  place  laid  in  the  declaration  draws  to  it  the  trial 

"  of  every  thing  that  is  transitory,  and  h  should  seem  that 
«  neither  forms  of  pleading  nor  ancient  rules  of  pleading  ea- 
u  tabHshed  on  a  different  principle,  ought  now  to  prevail .**(*) 

6th.  We  have  already  seen  that  pleading  is  a  statement  of    6thly .  Matt 
/acts,  and  not  a  statement  of  argument ;  it  is  therefore  a  rule,  {^j!^1  JUj 
that  a  plea  should  be  direct  and  positive,  and  not  by  way  of  re-  not  argument. 
hearaal,  reasoning  or  argument,  which  would  tend  to  create 
unnecessary  prolixity  and  expense//)   and  deeds  and  other 
matters  should  be  pleaded  according  to  their  legal  operation, 
though  differing  from   the   words  ;(«)  thus  if  scire  facias  be 
brought  against  a  parson  for  the  arrears  of  an  annuity  recover- 
ed against  him,  and  he  plead  that  before  the  writ  brought  he 
had  resigned  into  the  hands  of  the  ordinary,  who  accepted 
thereof*  this  plea  is  argumentative,  for  he  should  have  pleaded 
directly  that  he  was  not  *parson  on  the  day  of  the  writ  brought,         *   jjj<j 
instead  of  merely  pleading  facts  from  which  that  conclusion  was 
to  be  drawn  :(v)  so  a  surrender  by  operation  of  law  should  be 
pleaded  as  a  surrender,  and  not  merely  circumstantially ;  thus 


(9)  1  Saund.  S.  n.  2.  ace.    Vin.  304.  ft-    Com.  Dig.  Pleader,  E.  3.    6 

£b*-.  Trial,  A.  pi.  20.       Com.  Dig.  East,  597.    Hob.  395. 

Pleader,  C.  90.    Lutw.  1466.  amtr.  (it)  2  Stand.  97.  b>  n.  2.   Bac.  Adt 

(r)  3  H.  Bl.  161.  Pleat,  I.  7. 

(#)  1  Saund.  6.  n.  2.  (v)  2  And*.  179,  180.     Bae.  Abr. 

(O  Ante,   216.     Co.  Lit  303.  a.  Pleat,  I.  5. 
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It  QwUUiet.   if  a  surrender  be  by  acceptance  of  a  new  lease,  it  is  not  soft, 
cient  to  say  that  the  lessee  being  possessed  by  a  former  lene, 
the  lessor  demised  to  him,  but  the  plea  should  be  that  the  les- 
see surrendered,  and  then  that  the  lessor  demised,  or  that  the 
lessor  entered  and  demised.(tr)    An  argumentative  plea  is  aid- 
ed after  verdict,  and  upon  a  general  demurrer.(x)    It  b  sai 
that  there  is  this  sort  of  affinity  between  an  argumentative  pte, 
and  a  negative  pregnant,  that  as  the  latter  is  a  negative  preg- 
nant with  an  affirmitive,  so  the  former  is  an  affirmative  pregnant 
with  a  negative,  and  that  the  cure  for  both  is  in  most  cases  to 
add  or  at  least  to  substitute  a  direct  denial  of  the  substance  and 
gist  of  the  declaration  or  plea  which  is  to  be  answered.(y) 
rthly.  Must       7thly.  Every  plea  should  be  so  pleaded  as  to  be  capable  ff 
^capable  of  /r^  ^^  therefore,  must  consist  of  matter  of  fact,  thee* 
iatence  of  which  may  be  tried  by  a  jury  on  an  issue,  or  its  *£ 
ciency  as  a  defence  may  be  determined  by  the  court  upon  de- 
murrer ;  or  of  matter  of  record^  which  is  triable  by  the  record 
itself  j (2)  and  if  fact  be  improperly  complicated  with  matter  of 
law,  so  that  it  cannot  be  tried  by  the  court  or  jury,  the  plea  * 
*  520        *bad,  as  if  the  defendant  plead  that  A  lawfully  enjoyed  the  gooi 
of  felons,  it  will  be  bad,  for  the  jury  cannot  determine  whether 
he  lavfully  enjoyed,  nor  the  court  whether  he  in  fact  enjoyed,  ari 
the  plea  should  have  stated  the  particular  facts  and  title  by  virtue 
of  which  A  did  enjoy,  (a)     So  if  the  condition  of  a  bond  be  that 
he  will  shew  a  sufficient  discharge  of  an  annuity,  it  is  bad  if  be 
plead  that  he  shewed  a  sufficient  discharge ;  for  the  jury  cannot 
try  whether  it  is  sufficient,  and  he  ought  to  have  shewn  what 
discharge  he  gave  in  order  that  the  court  might  judge  whether 
it  was  sufficient  ;(£.)  but  where  the  effect  of  the  words  rep* 
sent  a  matter  triable,  it  is  sufficient,  though  according  to  the 
precise  words  it  be  not  triable,  as  in  covenant  for  quiet  enjoy- 
ment, free  from  arrears  of  rent,  a  plea  that  he  delivered  mo- 
ney to  the  plaintiff  with  intent  that  he  should  therewith  & 
charge  the  arrears,  will  be  sufficient  though  the  intent  is  not 


(w)  Com.  Dig.  Surrender,  N.  (z)   Co.  Lit  303.  b.    Com-  D* 

(a?)  Com.  Dig.  Pleader,  E.  3.    Al-  Pleader,  E.  34.    9  Co.  **•  h.  &  fc 

lejn,  48.    2  Saund.  319.  n.  6.  (a)  9  Co.  25. 

(?)  3  Reeve's  Hist  435.  Bae.Abr.  (b)  9  Co.  25.  a.  et  vide  «W 

*leas,  1.6.  561,  562. 
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triable,  for  Jt  is  equivalent  to  the  allegation  that  the  defendant  //.  Qua&ie*. 
delivered  jthe  money  to  pay .(c)    A  defect  in  this  respect  in  a 
plea  may  be  aided  by  the  plaintiff's  taking  issue,  upon  a 
triable  pout,  but  if  he  should  take  issue  upon  an  immaterial 
matter,  it  might  be  necessary  to  award  a  repleader. 

8thly.  Every  plea  should  be  time  and  capable  of  proof,  for  as  stilly.  Mult 
it  has  been  quaintly  said,  truth  is  the  goodness  and  virtue  -of  truc' 
pleading,  as  certainty  is  the  grace  and  beauty  of  it,  and  if  it 
appear  judicially  to  the  court  on  the  defendant's  own  shewing 
that  he  hath  pleaded  a  false  plea,  *this  is  a  good  cause  of  den  *  521 
amrrer  ;(d)  as  where  the  defendant  pleaded  to  debt  upon  bond 
conditioned  for  performance  of  covenants  contained  in  an  in- 
denture, which  he  pleads  with  a  firqferty  that  there  were  no 
covenants  contained  in  the  indenture,  and  upon  oyer  by  the 
plaintiff,  it  appeared  that  the  deed  did  contain  divers  covenants 
on  the  part  of  the  defendant,  the  plea  on  demurrer  was  held 
insufficient^/)  Sham  pleading  was,  as  we  have  already  seen, 
formerly  considered  a  very  culpable  abuse  of  the  justice  of  the 
court,  and  was  set  aside  with  costs,  and  the  parties  concerned 
in  it  were  censured  and  otherwise  punished  according  to  the 
discretion  of  the  court ;(  g)  by  the  modern  practice*  however, 
Biany  false  or  sham  pleas,  though  they  delay  the  cause,  are 
allowed^  but  they  are  not  encouraged.(A) 


The  rules  which  prevail  in  the  construction  and  allowance  of  Rute  of  con- 
a  plea  in  bar  are,  1st.  That  it  is  to  be  construed  most  strong-  *truc**n* 
ly  against  the  defendant ;  2dly.  That  a  general  plea  if  bad  in 
part*  is  bad  for  the  whole;  and,  3dly.  That  surplusage  will  not 
in  general  vitiate. 

1st.  As  it  is  a  natural  presumption  that  the  party  pleading  itt  Comtrac 
will  state  his  case  as  favourably  for  himself  as  possible,  and  the  pie* 
that  if  he  do  not  state  it  with  all  its  legal  circumstances  it  is 


(c)  4  Mod.  249.  (jO  Ante,  505.    Bac.  Abr.  Pleas, 

(J)  Hob.  295.     Bac.  Abr.  Pleaa,  G.  4.    2  Wils.  394. 

G.  4.    Campb.  N.  P.  176.    2  Wila.  (A)  Ante,  505.    Campb.  N.  P.  17*. 

394.  Salk.  517. 
(/)  I  SauwL  316,  317.     1  Saoo* 

9.  h.  n.  1. 
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Ihtktof  <**.  not  in  fact  favourable  to  him,  h  is  a  rale  of  constriction  tlttti 

*  522    C   P*ca  w*"[c*1  #nai  two  intetidmenu  shall  be  taken  most  ttitog)* 

against  the  defendant  ;(0  therefore,  id  trespass  if  the  def«d< 
ant  plead  a  release  without  saying  at  what  time  it  was  nude, 
it  shall  be  intended  to  have  been  made  before  the  trespass  wa 
committed  ;(*)  so  at  common  law  if  to  a  bond  the  defendant 
plead  payment,  it  shall  be  intended  to  have  been  made  ritrf 
the  day  appointed  for  payment,  if  he  do  not  aver  it  to  be  other- 
wise ;  and  in  pleading  a  promise  by  a  third  person  to  pay  the 
debt  of  another,  it  must  be  stated  to  hate  been  in  writing/) 
But  this  intendment  in  construction  does  not  obtain  when  I 
would  be  inconsistent  with  another  part  of  the  plea;(n)  »l 
there  are  some  cases  in  whkh  matters  are  implied  in  fswurtf 
the  plea ;  thus  it  is  said  by  Lord  Coke,  that  all  necesniy  df* 
eumstances  implied  by  law  need  not  be  expressed,  as  intha 
plea  of  a  feoffment  of  a  manor,  livery  and  attornment,  are  im- 
plied ;(n)  so  where  it  is  pleaded  that  land  was  assigsed  fit 
dower,  it  is  not  necessary  to  say  it  was  by  metes  and  boons* 
for  it  shall  be  intended  a  lawful  assignment,  which  is  by  met* 
and  bounds  ;(o)  and  where  a  surrender  of  a  lease  for  years* 
pleaded,  -and  that  it  was  agreed  to  by  the  lessor,  it  isnotaa* 
cessary  to  say  that  he  entered,  for  it  shall  be  intended,  sod  ks 
not  usual  to  plead  a  re-entry  upon  a  surrender,  any  more  thai 
it  is  to  plead  livery  upon  a  feoffment  :(fl)  so  where  it  is  plead* 

*  523        ed  that  a  sheriff  made  *his  warrant,  it  is  unnecessary  to  say 

that  it  was  under  his  seal,  for  it  could  not  be  his  warrant  if  it 
were  not.(?)    So  if  a  man  pleads  that  he  is  heir  to  A  h*0^ 
not  say  either  that  A  is  dead,  or  had  no  son.(r) 
ficliy.  Bad  in      3dly.  If  an  entire  plea  be  bad  in  part,  it  is  insufficient  forth* 

D8i*t>    bad     111  • 

whole.  whole. (*)    We  have  already  in  part  considered  thisdoctriset 

considering  that  a  plea  must  contain  an  answer  to  all  it  aawus* 

% 

(i)  Com.  Dig.  Pleader,  %.  6,     Co.  (a)  Com.  Dig.  Pleader,  B.  ft 

Lit.  303.  b.    Plowd.  89.  k  46.   Ante,  \p)  Cro.  Car.  101. 
241,  248. 

(*)  Plowd.  4& 

(0  Ante,  303.    1  gaund.  ST6.  a.  Sauud.  305.  b.  n.  18. 

(m)  10 Co.  59.  b.    Ante,  241.  (t)  C.  D.  Pleader,  t.S6.  ST.J 

(n)  Co.  Ul  303.  b.  8.  P.      Cro.  376.     3  B.  &  P.  174.     1 9m&  J* 

*3fc-  401.  n.  1.    Cowp.  19$. 


(p)  Cro.  Car.  101. 

(o)  Cro.  Eliz.  53.    Palm.  357. 8.  f 

(r)  Dal.  67.     1  Leon.  1S4.  t.h  * 
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to  answer.//)  In  assumpsit  on  several  promises  in  different  Rule*  of  cm- 
counts,  if  the  defendant  plead  the  statute  of  limitations  to  the  "  ,v"' 
whole,  and  it  is  a  bad  plea  as  to  one  of  the  counts,  it  will  also 
be  insufficient  as  to  the  residue, (u)  and  in  an  action  against  an 
executor  or  administrator  if  the  defendant  plead  several  judg- 
ments, recovered  against  himself  in  that  character,  and  that  he 
has  not  sufficient  to  satisfy  them,  if  the  plea  be  bad,  or  false,  or 
avoided,  as  to  one  of  the  judgments,  it  will  be  bad  for  the 
whole ;  but  if  the  judgments  pleaded  had  been  against  the 
testator,  it  would  be  otherwise.dO  In  one  case,  however,  it 
was  held  that  if  one  of  the  judgments  pleaded  was  against  the 
testator  and  a  third  person,  and  the  defendant  does  *iot  shew 
that  the  testator  survived,  without  which  the  executor  is  not 
chargeable,  the  plea  is  bad  for  the  whole  ;(w)  but  the  proprie- 
ty of  this  decision  was  questioned  by  Lord  Faug/ian.(x)  *So  if  *  524 
several  persons  join  in  one  plea,  if  it  be  bad  for  one,  it  is  also 
bad  for  the  others  ;(y)  the  extent  of  this  rule  will  be  consider- 
ed under  the  head  of  pleading  by  several  defendants.(z)  The 
statement  of  several  debts  in  a  plea  of  set-off  is  an  exception, 
and  if  one  of  such  debts  be  insufficient,  the  plaintiff  must  not 
demur  generally  .(c) 

3dly.  The  rules  with  regard  to  surplusage  and  unnecessary  &]\j.  Surplus. 
allegations  in  a  declaration  also  prevail  in  general  with  respect  p^L",™,..  rc 
to  pleas  and  every  other  part  of  pleading  ;(6)  and  if  cither 
party,  plaintiff  or  defendant,  allege  more  than  is  necessary  to 
introduce  new  matter,  repugnant  and  contradictory  to  what 
went  before,  in  any  point  not  material,  this  will  not  vitiate  the 
pleadings,  according  to  the  maxim,  utile  per  inutile  ?w?i  vitia- 
tur  ;  and  such  redundant  or  repugnant  part  shall  be,  rejected, 
especially  after  a  verdict.(c)  Thus  if  the  defendant  in  reple- 
vin make  conusance  as  bailiff  to  A,  administrator  of  B>  where 
A  might  have  distrained  in  his  own  right,  the  words  "  admi- 


(/)  Ante,  509.  (y)  3  T.  R.  S77. 

(tt)  1  Lev.  48.  (z)  Post,     t  Saund.  28:  n.  2. 

(v)  1  Saund.  S37.  I*  5  T.  R.  80.        (ci)  2  HI.  Rep.  910. 

307.  (6)  Ante,  232—234. 

(w)  2  Saund.  50,  51.  n.  4.    1  Saund.        (c)  Bac.  Abr.  Pleas,  I.  4.     Com. 

337.  n.  1.  Dig.  Pleader,  E.  12.    Co.  Lit  303.  h. 

(x)  1  Saund.  337.  a.  2  Saund.  305,  306.  n.  14.  id.  291. 

Vol-.   I.  [  48  ] 
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Bulesqfcon-  «  nistrator  of  B"  shall  be  rejected  as  surplusage^)  There 
trucriyc  .^  nowevcr>  considerable  danger  in  surplusage  in  the  state* 
ment  of  material  matter  ;  for  where  a  party  takes  upon 
himself  to  state  in  any  pleading  a  substantive  averment, 
or  alleges  a  precise  estate,  which  he  is  not  bound  to  do, 
if  they  be  material  and  bear  on  the  question,  he  gives  the 

*  525         other  side  the  advantage  of  traversing  it;  thus  in  fLatft 

case,(<°)  it  was  necessary  that  the  plaintiff  should  shew 
that  he  had  some  right  to  put  his  cattle  into  the  close  against 
which  the  defendant  was  bound  to  repair  the  fence,  but  a  *tm 
in  fee  was  not  necessary  to  give  that  right  for  a  term  for  fife) 
or  years,  or  even  an  estate  at  will,  or  right  of  common,  or  the 
owner's  license  would  have  conferred  that  right ;(/)  the  plain- 
tiff, however,  thought  proper  to  allege,  that  the  right  he  had 
arose  from  a  seisin  in  fee,  therefore  the  defendant  was  at  liber- 
ty to  deny  that  right,  as  much  as  any  other  right  which  the 
plaintiff  might  have  had  to  put  his  cattle  into  the  close.  So 
in  another  case,^)  the  ground  of  the  plaintiff's  action  «i 
that  the  defendant  would  not  permit  him  to  cut  down  the  re- 
maining 200  trees.  In  order  to  shew  that  so  many  trees  were 
left  standing  in  the  wood,  he  stated,  that  at  the  time  of  the 
agreement  he  had  cut  down  only  800  trees,  and  though  it  was  net 
necessary  for  him  to  have  stated  that  precise  number,  buthaflif 
done  so,  and  the  number  that  was  left  being  material  to  shew 
the  damage  which  the  plaintiff  had  sustained  by  the  defend- 
ant's refusal  to  permit  him  to  cut  them  down,  he  gave  the 
defendant  an  advantage  of  traversing  it.(/j)  It  seems,  there- 
fore, that  a  too  precise  or  particular  statement  ofmafefw 
matter  may  be  taken  advantage  of  upon  the  trial  of  a  traiene 
thereof,  but  in  general  not  by  demurrer,  as  the  objection  to* 

*  526         no*  appear  upon  the  record,  but  depends  upon  the  •evidence* 

except  where  it  is  repugnant  or  contrary  to  matter  precedenui) 
and  though  such  repugnancy  may  not,  in  some  cases,  be  aided 


(rf)  Hob.  308.  ($■)  YelT.  10S. 

(c)  Dyer,  365.    2  Saiind.  306.  a.  n.  (A)  2  Sauod.  307.  a.  24  **.  *tt 

31,22.  n.  34.  3  East,  452. 

(/)  1  Saund.  346.  n.  2.  (•)  Co.  Lit  SOS.  b. 
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by  verdict,(j)  yet  if  it  appear  that  a  verdict  was  given  on  ano*  Rule*  of  con* 
ther  part  of  the  plea,  the  mistake  will  be  aided.(*)  rfmcifcii,  &c. 


Ill  OF  THE  FORMS  AMD  PARTS  OF  PLEAS  IM  BAR. 

m  <  « 

The  forms  of  the  various  pleas  in  bar,  which  usually  occur 
in  practice  in  particular  actions,  are  given  in  the  following 
volume,  but  there  are  some  rules  which  govern  the  structure 
of  pleas  in  general,  which  it  may  be  advisable  here  to  inquire 
into.  The  parts  of  a  plea  in  bar  may  be  considered  with  re* 
ference  to 

1st.  The  title  of  the  court  in  which  it  is  pleaded. 
2dly.  The  title  of  the  term. 
3dlv.  The  names  of  the  parties  in  the  margin. 
„4thly.  The  commencement ;  which  includes  the  statement  of 

1st.  The  name  of  the  defendant ; 

2dly.  The  appearance ; 

3dly.  The  defence  ;  • 

4thly.  The  actio^ion^  being  either  a  general  or  par- 
tial denial  of  the  right  of  action. 
5thly.  The  body  :  which  may  contain 

1st.  Inducement. 

Sdly.  Protestation. 

3dly.  The  ground  of  defence. 

4thly.  Qua  est  eadem. 

5thly.  Traverse. 
6thly.  The  conclusion. 

•These  will  appear  from  the  following  form :  *  £2? 

In  the  King's  Bench. 

~ -^  Michaelmas  Term*  49  Geo.  lit. 

Roe} 

tils.  I  And  the  said  Richard>  by  £  F,  his  attorney,  (or  "in  hi9 

Doe  J  "own  proper  person,")  cornea  and  defends  the  wrong, 
(or,  in  trespass,  "  force/*)  and  injury,  when,  &c.  and  says,  that  the 
said  John  ought  not  to  have  or  maintain  his  aforesaid  action 

(i)  Bac.  Abr.  Pleas,  I.  4.  (*)  Id.  ibid. 
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III.  Form       thereof  against  him,  because  he  says  that,  &c.  (here  follow  the 

ami  par U. 

ground  of  defence,  and  occasionally  an  inducement,  /irototolion, 

or  traverse  is  inserted,  and  the  plea  then  concludes,  if  to  the  cm- 
try,  as  follows  ;)  And  of  this  he,  the  said  Richard,  puts  himself 
upon  the  country,  &c.  or  if  the  conclusion  be  with  a  verifi- 
cation, the  form  is  thus:  "  and  this  he,  the  said  Richard, is 
"  ready  to  verify,  wherefore  he  prays  judgment  if  the  said  Job 
"  ought  to  have  or  maintain  his  aforesaid  action  thereof  against 
«  him,"  &c. 
1st  Title  of  It  is  usual,  at  the  head  of  the  plea,  to  state  in  what  coim* 
the  court.       u  ig  pleadedj  as  w  in  the  KiBg»s  Bench,"  or,  « in  the  Comma 

«  Pleas,"  or  "  in  the  Exchequer,"  8cc.(£)  But  it  is  apprehend- 
ed that  the  omission  would  not  be  material,  and  that  the  pte 
would  be  considered  as  having  reference  to  the  declaraDfl&j 
which  must  necessarily  have  been  in  the  same  court  as  tk 
pica. 
2dly.  Title  of  With  respect  to  the  title  of  the  term,(c)  pleas  to  the  juri* 
^f rm'  diction,  or  in  abatement,  must,  as  we  have  seen,  in  general  be 

entitled  of  the  same  term  as  the  declaration  ;(c()but  pleas  in  bir 
may  be,  and  usually  are  entitled  of  the  term  of  which  they  ft 
pleaded,  which  is  frequently  subsequent  to  that  of  which  the 
declaration  is  entitled,^)  and  where  matter  of  defence  1* 
•  arisen  after  the  first  day  of  the  term,  the  plea  should  be  enfr 

tied  specially  of  a  subsequent  day//*) 
3dly.  The  The  names  of  the  parties  in  the  margin  do  not  strictly  coosfr 
tute  any  part  of  the  plea.  The  surnames  only  are  usually  in- 
serted, and  that  of  the  defendant  precedes  the  plaintiff  % « 
"  Roe  ads.  DoeJ\  g)  They  should  correspond  with  the 
names  in  the  declaration,  or  if  the  defendant  plead  in  abU* 
ment  or  bar,  by  another  name  to  that  in  the  declaration,  the 
difference  should  be  specified  in  the  margin,  thus,  "  C  Asn» 
"  by  the  name  of  E  D,  ads.  A  B."(h)  It  has  been  recently  de- 
cided, that  it  is  sufficient  in  a  qui  tarn  action  to  entitle  the  pk> 


names  of  the 
parties. 


(*)  See  the  forms,  post,  vol.  2.  405.  (/)   Post,  vol.  2.  421.   *od  # 

4ch.i.  All.  also  a  suggestion  after  Impt*»* 

(c)  See  the  forms,  post,  vol.  2.  405.  post,  vol.  2.  406,  407. 

41*).  41 1 .  (  g)  Post,  vol.  2. 409. 

(</)  Ante,  447,  448.  (h)  Post,  vol.  2.  4M>.  416, 417. 

(«»)  Bac.  Abr.  Pleas, C.  2.  SSaund. 
I.  f.  2.  a«b.  c.  d. 
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of  nil  debet  with  the  names  of  the  parties  as  above,  without  the  III.  Form 
addition  of  qui  tarn,  &c.  to  the  plaintiff's  namc.(0  ami  part*. 

With  respect  to  the  commencement ,  and  first  the  name  of  the      4thly.  The- 
defendant,  we  have  already  seen  that  when  the  defendant  pleads  mCut. 
misnomer  in  abatement,  a  plea  commencing  with  the  words, 
"  And  the  said  Richard  sued  by  the  name  of  Robert"  or  thus, 
u  and  he  against  whom  the  'plaintiff  hath  exhibited  his  bill  by         *  529 
the  name  of  J\  &c.  is  insufficient/^./)  A  plea  in  bar  also  com- 
mencing in  the  same  manner,  would  be  bad  on  demurrer,(£) 
and  therefore  when  the  defendant  is  sued  by  a  wrong  name,  and 
wishes  to  defend  in  his  right  name,  his  plea  should  begin  thus : 
"  And  C  Z),  against  whom  the  said  A  B  hath  exhibited  his 
"  bill  by  the  name  of  R  Dy  comes  and  defends  the  wrong  and 
"  injury  when,"  &c.(0 

After  the  names  of  the  parties  in  the  margin,  the  defend- 
ant's aflficarance  and  defence  (yenit  et  defendit  vim  et  injuriam) 
are  to  be  stated ;  some  observations  have  already  been  made  on 
these  parts  of  pleading.(m)  The  appearance  may  in  general 
be  stated  to  have  been  made  either  in  person  or  by  attorney ,  for 
a  defendant  is  still  at  liberty  to  appear  and  defend  in  person, 
and  this  is  usual  in  an  action  against  an  attorney  or  prisoner ;(«) 
and  as  a  feme  covert  when  sued  alone,  is  incapable  of  appoint- 
ing an  attorney,  she  should  defend  in  person  ;(o)  an  idiot  also 
should  appear  in  person,  and  it  is  said  that  any  one  who  can 
make  a  better  defence,  shall  be  admitted  to  defend  for  him  ; 
but  a  lunatic,  or  one  who  becomes  non  compos  mentis,  must  ap- 
pear by  guardian,  if  he  be  within  age,  and  by  attorney  if  of  full 
*age.(/0  An  infant  must  plead  by  guardian,  and  not  by  at-  #  53ft 
torney  or  prochein  amy,(q)  and  if  he,  whether  in  the  case  of  a 
sole  or  several  defendants,  plead  by  attorney,  it  would  be  er- 
ror,(r)  and  therefore  the  plaintiff  must  take  out  a  summons  to 


(0  7  East,  333.    Post,  toI.  2.  459.  413.    See  the  form,  post,  to).  2.  409. 

(j)  Ante,  411,  412.     Post,  vol.  2.  425. 

410.    5  T.  R.  487.    8  T.  R.  515.  (/>)  Id.  ibid.  4Co.  124v  b.    2  Sattnd. 

(k  )  3  Wils.  413.  333.  n.  4.  335.  Bac.  Abr.  Idiots  and 

(0  Post,  voL  2. 410.  3  Wentv.  210.  Lunatics. 

(m)  Ante,  413  to  4&4.  (?)  Ante,  412.    2  Saund.  117.  b.  n. 

(n)  Sayer,  217.  1.  95,  96.  n.  2.    Post,  vol.  2.  410.  424. 

(o)  Co.  Lit  125.  b.    2  lost  390.  (r)  2  Sa«ftd.  219.  it.  4. 
F.  N.  B.  27.    2  Sound.  209.  c.    Ante, 
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Uh  Form  compel  him  to  appear  by  guardian,  and  to  alter  his  plea,  or  fat 
m  ^ar  *'  leave  to  do  it  for  him.(«)  A  plea  by  a  corporation  aggregate, 
which  is  incapable  of  a  personal  appearance,  must  purport  to 
be  by  attorney. (0  In  a  plea  by  husband  and  wife,  it  is  stated 
that  they  appear  by  their  attorney  .(u)  The  plea  should  also  be  in 
the  name  of  an  attorney  of  the  proper  court  ;(v)  but  though  the 
appearance  has  been  entered  in  the  name  of  an  agent  to  a  country 
attorney,  the  plea  may  be  in  the  name  of  the  principal  attor- 
ney ;(w)  it  ought  not,  however,  where  there  are  several  attor- 
riies  in  partnership,  to  be  in  the  name  of  the  firm,  but  only  in 
the  name  of  one  of  them.(jc)  We  have  already  stated  the 
signification  of  the  term  defence,  its  nature,  and  the  form  of 
it  in  a  plea  in  bar.(y)  Every  plea  in  bar  should  begin  with  the 
defence  ;(z)  and  it  should  seem  that  if  the  defendant  plead' 
only  to  part,  and  confess  the  residue,  the  defence  should  be 
*  531  confined  to  the  *part  intended  to  be  pleaded  to,  and  not  cover 
the  whole. (a) 

In  a  plea  of  the  general  issue,  or  other  plea  in  bar  to  the 
whole  declaration,  which  merely  denies  what  is  alleged  in  the 
declaration,  and  does  not  introduce  any  new  matter,  it  is  not 
usual  to  insert  the  allegation,  "  that  the  plaintiff  ought  not  to 
w  have  or  maintain  his  aforesaid  action  against  the  defendant," 
but  after  stating  the  defendant's  appearance,  and  his  defence; 
the  plea  immediately  denies  the  matter  stated  in  the  declara- 
tion, and  concludes  to  the  country.(A)  But  special  pleas,  after 
stating  the  appearance  and  defence,  begin  with  this  allegation, 
actio  non  habere  debct,(c)  which  always  alludes  to  the  com- 
mencement of  the  action,  and  not  to  the  time  of  the  plea.(rf) 
In  debt  on  a  bond,  if  the  defendant,  by  his  plea,  deny  the  vali- 
dity of  the  deed,  or  if  an  heir  plead  Hen  per  descent,  the  defend- 


(»)2Wili.  W.    2Saund.  117,f.  3  U*.  340.    Com.  Dig.  Abatement,  I. 

(f)  Bro.  Abr.  Corporation,  28.    Co.  16. 

Lit.  66.  b.    Com.  Dig.  Pleader,  SB.  (z)Coro.  Dig.  Pleader/ E.  27.    3 

8.  B.  k  P.  9.  a.    Co.  JUL  127.  b.    Ante, 

00  2  Sannd.  219.  Com.  Dig.  Plead-  412  to  414. 

er,2A.    Post,  vol.  2.  409.  {a)  Coin.  D%.  Pleader,  E.  27. 

(«)  Barnes,  259.  (b)  Salk.  JlG.   see  the  form,  peat, 

(w)  3  B.  &  P.  111.    j)arnea,239.  vol.  2  4<i>. 

(x)  4E*st,  195.  (c)  Sulk.  -211.     Post,  «>|.  *.  421. 

(y)  Ante,  412.    And  see  further,  (J;  3  T.  K.  U6.    4  EaU,  502. 
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ant  should  say  onerari  nan  debet,  and  not  actio  nony(C)  and  in  this  Iir  Form 
case  the  plea  should  describe  the  deed  as  a  writings  or  sup- 
posed  writing  obligatory,  and  should  not  admit  that  it  is  a 
deed.(/)  In  replevin,  if  the  defendant  say  he  well  avow,  in* 
stead  of  well  acknowledges  the  caption,  no  objection  can  be  ta- 
ken.($r)  When  the  matter  of  defence  arose  before  the  com- 
mencement of  the  suit,  actio  nony  &c.  is  generally  the  proper 
commencement ;  but  no  matter  *of  defence  arising  after  action  *  532 
brought,  can  properly  be  pleaded  generally,  but  ought  to  be 
pleaded  in  bar  of  the  further  maintenance  of  the  suit, (A)  and  if 
the  matter  of  defence  arise  after  issue  joined,  it  must  be  plead- 
ed puis  darrein  continuance^?)  and  if  it  arise  after  trial,  an  audi- 
ta querela  is  the  only  remedy.  In  an  action  against  husbund 
and  wife,  both  must  defend  and  join  in  the  plea,  or  the  plaintiff 
should  demur,  or  there  should  be  a  repleader,  although  the  ac- 
tion be  merely  for  the  tort  of  the  wife.(j)  Where  the  plea  is 
only  to  a  part  of  the  declaration,  it  must  not  cover  the  whole  de- 
claration, but  must  ascertain  the  part  to  which  it  is  applied,  or 
the  plaintiff  may  demur  ;(Jt)  thus  in  assumpsit  on  several  pro- 
mises, if  the  defendant  plead  quoad,  all  except  4/.  non  assump- 
sit, and  a  tender  of  the  41.  and  does  not  shew  as  to  which  pro-  • 
mise  the  tender  was  made,  it  is  insufficient ;(/)  so  in  debt  for 
rent  against  the  assignee  of  a  term,  if  he  plead  nil  debet,  as  to 
20/.  part  of  the  rent,  and  as  to  the  residue  that  he  assigned 
over  the  term,  he  must  shew  when  the  20/.  became  due.(m) 
The  '  mode  of  pleading  in  these  cases  is  thus :  "  And  the 
"  said  C  JD,  by  E  F,  his  attorney,  comes  and  defends  the 
"  wrong  and  injury,  when,  &c.  and  as  to  the  said  first  count  of 
"  the  said  declaration,"  or  if  in  covenant ,  w  as  to  the  said  *  t«a 
**  supposed  breach  of  covenant  first  above  assigned"  or  if  in 
trespass,  u  as  to  the  breaking  and  entering"  &c.  (enumerating 
the  particular  trespasses  mentioned  in  the  declaration,  and  in- 


(«)  2  Saund.  290.  n.  3.    Ld.  Rajm.  (A)  4  East,  502.      Post,  vol.2.  421. 

217.    2  Sulk.  516.    Post,  vol.  2.  462.  (t)  Id.  ibid.    Post,  vol.  2. 676,  677. 

n.  r.  •  0")  Com.  Dip.  Pleader,   2  A.   e. 

(/)  I  Saond.  290.  n.  3.  291.  n.  1.  Cro.  Jac.  288. 

Ld.  Raym.  1541.    2  Roll.  Rep.  140.  (fr)  Com.  Dig.  Pleader,  E.  27.     1 

Post,  vol.  2.  462.   Com.  Dig.  Pleader,  Sid.  338.    Lutw.  241.    B.  &  P.  174. 

E.  27.                                           *  (0   Lutw.  241.     See  the  proper 

(g)  Cro.  Jae.  373.    1  Saond  347.  form,  pott,  vol.  2. 431. 

e;  n.  4.  (*t)  1  Sid.  338. 
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Ill  Form        tended  to  be  justified)  « the  said  C  D  says  that  the  said  A  B 
and  parts.  ,  .  .     , .  .,..„. 

ought  not  to  have  or  maintain  his  aforesaid  action  thereof  agaimi 

him,  because  he  says  thaty"&c.(n)  and  at  common  law,  before  the 
statute  of  Jinn,  which  introduced  several  pleas,  it  was  usual, 
particularly  in  actions  of  trespass,  for  the  defendant  to  plead  as 
to  the  force  and  arms,  and  whatever  else  is  against  the  peace 
of  the  king,  not  guilty,  and  as  to  the  residue  of  the  supposed 
trespasses,  a  justification. (o)     In  actions  of  trespass  to  person- 
al or  real  property,  containing  several  counts,  varying  the  state- 
ment of  the  injury  to  the  same  personal  chattels,  or  the  same 
closes,  it  is  usual,  in  order  to  save  the  expense  of  several  dis- 
tinct pleas  to  each  count,  to  render  the  plea  applicable  to  all 
the  counts ;  in  this  case  the  trespasses  complained  of  in  the 
different  counts,  and  which  are  intended  to  be  justified,  are  first 
enumerated  in  the  introductory  part  of  the  plea,  and  then  fel- 
lows the  statement  of  actio  nony  &c.  and  it  is  then  alleged  that 
the  close  and  grass,  &c.  mentioned  in  the  first  count,  and  the  close 
and  grass  &c.  mentioned  in  the  last  count,  at  the  several  times 
when,  &c.  were  the  same  close  and  grass,  &c.  and  not  other  or 
different,  and  that  the  seizing  and  taking,  &c.  mentioned  in  the 
•  first  count,  and  the  seizing  and  taking,  &c.  mentioned  in  the 
last  count,  are  the  same,  and  not  other  or  different.(/i)   Be 
*   534         *these  allegations  are  traversable,  and  it  may  be  questionable 
whether  this  mode  of  pleading  can  in  strictness  be  supported; 
but  where  it  is  certain  that  the  different  counts  are  for  the 
same  trespass,  it  may  be  advisable,  in  order  to  save  expense* 
to  risk  this  concise  mode  of  pleading. 

5Uily.  The  With  respect  to  the  body  of  the  idea,  which  states  the  *»*• 

bodv  of  the  -  . 

pleas.  stance  of  the  defence^  it  must  necessarily  depend  on  the  circum- 

stances of  each  particular  case.      The  forms  of  those  pleas 
which  usually  occur  in  practice,  are  given  in  the  second  vo* 


(»)  Sec  the  form,  post,  vol.  2.  422.  see  Cro.  Elit.  355. 403.    1  Sannd.  2» 

*29.btc.  c.    Vin.  Abr.  Treepaas,  U.  a.  4  pi  9 

(o)  See  the  entries,  1  Saund.  10,  from   which  it   appears  that  aft*"* 

24.  82.  206.    Post,  vol.  2.  519.  plaintiff  has  new    assigned    snort* 

(  p)  See  the  forma,  Pleader's  A saist-  close,  the  defendant  cannot  plead  ttot 

ant,  401 .  post,  vol.  .2.  557.    9  Wentw.  they  are  one  and  the  same.    In  ewy 

47.  57.      And  see  Sheldon  v.  Clip-  counj,  the  closes  kc.  are  stated  to  be 

ahaw,  Sir  T.  Ray  oi.  449.  where  a  plea  other  closes,  &c.  ante,  597. 
of  this  nature  was  held  sufficient,  but 
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lume,  and  the  qualities  as  to  certainty  of  time,  place  and  other  ///  >Vm  and 
circumstances,  have  already  been  considered.  As  a  jirotcitan-  ^uri8, 
do,(g)  and  a  formed  traverae}(r)  more  frequently  occur  in  repli- 
cations, we  will  postpone  the  particular  consideration  of  ihem, 
till  that  part  of  the  work.  In  point  of  form  in  trespass  and 
Other  actions,  when  the  plea  necessarily  states  the  trespass  to 
have  been  committed  at  some  other  time  or  place,  than  that 
laid  in  the  declaration,  it  is  proper,  immediately  preceding  the 
conclusion  of  the  plea,  to  allege  that  the  supposed  trespasses 
mentioned  in  the  plea,  are  the  same  as  those  whereof  the  plain- 
tiff hath  complained,  which  allegation  is  usually  termed  qua 
eat  eadem,  and  in  that  case  the  *plea  also  concludes  with  a  tra-  *  535 
verse  of  having  been  guilty  at  any  other  time  or  place,  or  the 
plaintiff  may  demur.(r)  But  when  it  is  unnecessary,  and  con- 
sequently improper  to  vary  from  the  time  or  place  laid  in  the 
declaration,  the  qua  eat  eadem  need  not  be  inserted  ;(*)  and  in 
that  case  if  a  traverse  were  added,  the  plea  would  be  demurra- 
ble,^) though  if  the  traverse  were  defective,  it  would  be  re- 
jected as  surplusage. (w) 

Every  plea  in  bar  must  have  its  proper  conclusion ,(v)  which    cthly.  The 
is  either  to  the  country,  or  with  a  verification,  and  the  latter  is  conduMou. 
either  of  matter  of  fact,  or  of  matter  of  record.    An  avowry  . 
or  cognisance  in  replevin,  in  which  the  defendant  is  an  actor,  is 
an  exception  to  this  rule,  and  need  not  have  any  conclusion.^) 
In  an  action  against  husband  and  wife  both  should  join  in  the 
concluding  part  of  the  plea.(x) 

When  there  is  a  complete  issue  between  the  parties,  viz.  a 
direct  affirmative  and  negative,  the  plea  should  conclude  to  (he 
country  ;{y)  as  when  the  general  issue  is  pleaded,  or  where  the 
defendant  simply  denies  some  material  fact  alleged  in  the  dccla- 


(q)  Com.  Dig.  Pleader,  N.    Tost,  (*)  2  Saand.  5.  n.  3.    Com.  Dig. 

▼oL  2.  644.  Pleader,  E.  31. 

(r)  Com.  Dig.  Pleader,  G.  1.  &e.  (w)  Salk.  641, 642. 

Post,  vol.  2.  651.  (f )   Com.   Dig.  Pleader,  E.  28.  &c 

(r)  Com.  Dig.  Pleader,  E.  31.  Cro.  Co.  Lit.  303.  b. 

Jac.  372.    2Saund.  5.  n.  3.    Seethe  (w)  1  Saund.  348.  n.  7.    Co.   Lit 

form,  post,  vol.  2.  530.    551.    Cow  p.  303.  a.     Plowd.  Com.  S42.  163.  a. 

162.     1  Saund.  297.  (j)    Com.  Dig.    Pleader,  2   A.  3. 

(j)  Skin.  387.    Com.  Dig.  Pleader,  Cro.  594. 

E.  31.    Carth.  281.  (y)  I  Saund.  103.  q.  1.    Com.  Dig 

Pleader,  E.  32. 

VOL.  I.  [  49  3 
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///.  Form  and  ration,  as  where  the  plaimiff  declares  in  assum/iait  on  an  award, 
*art8'  and  the  defendant  pleads  no  such  award,  the  plea  must  conclude 

*  536        t0  the  country .(z)  And  this  conclusion  seems  proper,  'although 
the  plea  unnecessarily  contains  a  formal  traverse  ;(a)  and  a  plea, 
in  bar  of  ricn  in  arrtre  to  an  avowry  for  rent  should  so  con-* 
elude  ;(6)  and  this  rale  equally  prevails  whether  the  affirma- 
tive be  first  in  the  pleading,  and  the  negative  subsequent,  or 
-vice  versa^c)  Lord  Holt  having  declared  that  there  is  no  dis- 
tinction in  this  respect ;  and  therefore  though  the  negative  be 
asserted  by  the  plaintiff,  and  the  affirmative  by  the  defendant! 
as  where  the  plaintiff*  in  his  declaration  alleges  a  breach  in  non- 
payment of  a  sum  of  money  on  a  particular  day,  or  in  not  re- 
pair in  g,  See.  and  the  defendant  pleads   solvit  ad  diemy  or  that 
he  did  repair,  the  plea  should  conclude  to  the  country  ;  but  in 
debt  on  bond,  if  the  declaration  be  general,  and  no  particular 
breach  be  assigned,  a  plea  of  performance  of  the  condition 
must  conclude  with  a  verification.^)    So  where  a  plea  puts  in 
issue  matter  of  fact  as  well  as  matter  of  record,  it  should  con* 
elude  to  the  country,  as  if  it  be  alleged  in  a  declaration,  that  the 
plaintiff  procured  letters  patent,  and  the  defendant  plead  that 
the   plaintiff  did  not  procure,    because   the   procurement  is 
the  principal  point  in  issue  ;  so  if  the  issuing  of  a  fieri  facia* 
and  a  levy  under  it  be  put  in  issue. (ri     And  if  a  plea  conclude 
with  a  special  negative  to  the  affirmative  in  the  declaration,  it 
should  conclude  to  the  country,  as  for  instance  in  debt  on  a 
bond,  the   allegation  in  the  declaration  of  the  making  of  zbe 
*   537         bond,  includes  *the  allegation  of  the  delivery  as  a  deed  ;  and 
therefore,  if  the  defendant  plead  that  he  delivered  the  deed  as 
an  escrow,  he  may  conclude  to  the  country^/)     But  where 
there  is  not  a  direct  negative  and  affirmative,  the  plea  need  not 
so  conclude,  as  if  in  debt  on  a  bond  to  account,  the  declaration 
allege  that  the  defendant  received  20/.  for  which  he  did  not  ac- 
count, and  the  defendant  plead  that  he  accounted  in  manner 


(s)  Com.  Dig.  Pleader,  E.  32.    2  (c)  Carth.  88,  89.  Com.  Dig.  Pkad- 

Saund.  337.    n.   1.  196.  and  1  Saund.  er,  E.  32. 

103.  n.  1.  (d)  Id.  ibid. 

(a)    1    Saund.  103.  b.    Com.  Dig.  (e)  3  Mod.  79.    Com.  Dig.  Pleader, 

Pleader,  E.  33.  E.  32.    Sayer^  Rep.  208.  299. 

(6)Ld.  Raym.  641.    Post,  vol.  2.  (/)  1  Salk  274.    4Eap.Rep.2Sfr 

631.  Com.  Dig.  Pleader,  E.  32.     Post,  t<& 

2.  462. 
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-following,  viz.  that  he  was  robbed  of  it,  and  gave  notice  to  the  ill  Form  and 
plaintiff,  this  plea  giving  colour  to  the  plaintiff,  and  referring  ParU' 
the  sufficiency  of  the  mode  of  accounting  to  the  court,  may 
conclude  with  a  verification.^)  And  where  the  declaration  is 
founded  on  matter  of  record  which  is  traversed  in  the  plea,  it 
should  not  in  general  conclude  to  the  country,  but  should  al- 
lege that  there  is  no  such  record,  and  usually  concludes  with 
a  verification,  and  prayer  of  judgment,  si  actioy  8cc.(A)  but  a 
verification  appears  to  be  unnecessary  in  this  case  as  the  plea 
is  in  the  negative,(z)  and  if  an  action  be  brought  here,  on  a 
judgment  in  Ireland,  the  plea  of  nul  tiel  record,  must  conclude 
to  the  country.^) 

It  is  an  established  rule  in  pleading  that  whenever  new  mat- 
$er  is  introduced  on  either  side,  the  pleading  must  conclude 
with  a  verification  or  averment,  in  order  that  the  other  party 
may  *have  an  opportunity  of  answering  it.fa)  The  usual  ve-  *  538 
rifi cation  of  a  plea  containing  matter  of  fact  runs  thus  :  "  and 
"  this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays 
"  judgment,  if  the  said  plaintiff  ought  to  have  or  maintain  his 
<*  aforesaid  action  thereof  against  him,"  &c.(r)  and  if  the 
word  certify  be  inserted  instead  of  verify,  no  advantage  can 
be  taken  of  the  mistake. (s)  An  avowry,  we  have  seen,  does 
not  require  any  conclusion, (/)  and  a  plea  of  bankruptcy,  though 
introductory  of  new  matter  should  conclude  to  the  country  ;(u) 
and  where  one  of  several  facts  in  a  declaration  is  denied  with 
at  formal  traverse,  the  plea  may  conclude  with  a  verification  or 
to  the  country .(t/)  If  matter  of  record  be  pleaded  as  a  judg- 
ment recovered,  for  the  same  demand,  &c.  the  plea  should 
conclude  with  a  firout  ftutet  fier  recordum,  and  a  verification  by 
the  record,  and  if  several  records  be  pleaded,  they  should  be 


(^■)  2  Lev.  5.    Com.  Dig.  Pleader,  there  cited.    Com.  Dig.  Pleader,  B. 

E.  32.  33. 

(A)  Po?t,  vol.  2.  488.     2  WiU.  114.  (r)  See  the  form,  post,  toI.  2.  422. 

Lit.  Ent.  182.  404.  473.  (*)  Willes,  6. 

(i)  Fortes.  339.    Com.  Dig.  Plead-  (t)  Ante,     535.  I  Saund.  n.  7. 

er,  E.  2fj.     Salk.  5'20.  (u)  1  P.  Wma.  258,  259.     10  Mod. 

(fr)    5  East,  4/3.       2  Smith's  Uep.  160.  247.     Fortes.  S34.     Barnes,  339. 

25.  4  T.  U.  156.     3  B.  k  P.  171. 

(q)  ISaand.  103.  n.  1.   and    cases  (v)  1  Saund.  103.   Com.  Dig.  PleaW. 

er,  B.  S3. 
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Ill  Form  and  respectively  verified  ;(w)  but  if  matter  of  feet  as  well  as  ntat- 

*Htt  *  ter  of  record  be  put  in  issue,  the  trial  may  be  by  jury,  and  the 

plea  may  conclude  to  the  country.(.r)     To  a  scire  facia*  upon  a 

recognisance  against  bail  in  error,  if  the  defendant  plead  that 

the  judgment  is  pending  and  not  determined,  he  need  not  con- 

*  539        elude  firout  *patet>  &c.  the  plea  being  in  the  negative.(z) 

Where  the  plea  contains  a  verification,  it  generally  concludes 
with  a  firayer  of  judgment  in  favour  of  the  defendant*  which  is 
termed  the  demand  or  fietition  of  the  plea^a)  as  "  wherefore 
"  the  defendant  prays  judgment  if  the  said  plaintiff  ought  to 
"  have  or  maintain  his  aforesaid  action  thereof  against  him," 
Sec.  This  prayer  ought  to  correspond  with  and  be  founded  en 
the  premises  in  the  plea ;  and  therefore  matter  of  defence 
arising  alter  the  commencement  of  the  suit  should  be  con- 
cluded with  a  prayer  as  to  the  further  maintenance  of  the 
suit  :(6)  so  a  plea  in  abatement  which  contains  matter  in  part 
abatement  of  the  writ,  should  strictly  be  pleaded  accordingly  ;(c) 
but  a  mistake  in  these  cases  (with  the  exception  formerly  no- 
ticed in  pleas  in  abate ment)(c?)  will  not  vitiate,  and  the  court 
will  ex  officio  give  judgment  in  favour  of  the  defendant,  ac- 
cording to  the  substance  of  the  plea,  without  reference  to  its 
conclusion^**)  In  an  action  of  debt  the  defendant  in  pleading 
a  tender  ought  to  conclude  his  plea,  by  praying  judgment  if 
the  plaintiff  ought  to  have  or  maintain  his  action  to  recover 
any  damages  against  him  ;  for  in  this  action,  the  debt  is  the 
principal,  and  the  damages  are  only  accessary :  but  in  assump- 
sit the  damages  are  the  principal,  and,  therefore,  in  pleading 
a  tender  in  that  action,  the  defendant  ought  to  conclude  his 

*  540        plea  with  a  prayer  *of  judgment,  if  the  plaintiff  ought  to  have 

or  maintain  his  action,  to  recover  any  more  or  greater  damages 
than  the  sum  tendered,  or  any  damages  by  reason  of  the  non- 


(w)    Com.  1%   Pleader,   E.  29.  (a)  2  B.  &  P.  423.  2  S&und.  210.  d. 

Willes,  120.     Sec  the    firms,    post,  4  East,  502. 

vol.2.  4:J8.  (/>)  4 East,  503. 

(jc)  Saver,    208.  SOI.      Hob.   244.  (c)  2  B.  &  P.  420. 

Antu,  5  10.  (<f)  Aute,  445,  446. 

(z)  2  Sulk.  520.  (e)  4  East,  502.  509.      2  B.  &  P. 

420.    Plowu\6$.    2  Stand.  210.  d. 


OF  SEVERAL  PLEAS.  540 

payment  thereof^/)    In  pleading  matter  of  estoppel,  the  de-  111.  Form  end 
fendant  in  the  conclusion  of  his  plea  should  rely  on  it.(^)  ^arts' 

It  was  enacted  by  the  statute  of  4  Ann.  c.  16.  s.  1.  "  that  no 
"  advantage  or  exception  shall  be  taken  of  or  for  the  want  of 
u  averment  of  hoc  fiaratus  c*t  veri/tcare}  or  hoc  fiaratua  eat  ve- 
-"  rificare  fier  recordum  ;  or  of  or  for  not  alleging  firout  fiatet 
w  fter  recordum,  or  any  other  matter  of  like  nature,  except  the 
"  same  shall  be  specially  and  particularly  set  down,  and  shewn 
«  for  cause  of  demurrer."  Since  this  statute,  a  wrong  or  de- 
fective conclusion,  either  to  the  country  or  with  a  verification, 
Sec.  can  only  be  objected  to  by  special  demurrer.(A) 


y  We  have  already  seen,  when  considering  the  qualities  of  a  oy  sHf&il 
plea  in  bar  at  common  law,  and  which  still  govern  in  the  for-  * * 
mation  of  each  plea,  taken  separately,  that  it  must  be  single, 
ttri  that  duplicity  will  render  it  insufficient,  and  that  the  de- 
fendant could  not  plead  several  defences  to  the  same  part  of  a 
declaration  :(0  but  now  it  is  enacted  by  the  statute  4  Ann.  c. 
16.  s.  4.  Sc  5.  "  that  it  shall  be  lawful  for  any  defendant  or  te- 
"  nant  in  any  action  or  suit,  or  for  any  plaintiff  in  replevin,  in 
"  any  court  of  record,  *with  the  leave  of  the  same  court,  to  #  541 
"  plead  as  many  several  matters  thereto,  as  he  shall  think  ne- 
"  cessary  for  his  defence ;  provided  nevertheless,  that  if  any 
"  such  matter  shall,  upon  a  demurrer  joined,  be  judged  in- 
"  sufficient,  costs  shall  be  given  at  the  discretion  of  the  court, 
"  or  if  a  verdict  shall  be  found,  upon  any  issue  in  the  said  cause, 
"  for  the  plaintiff  or  demandant,  costs  shall  be  also  given,  in 
<<  like  manner ;  unless  the  judge  who  tried  the  said  issue,  shall 
n  certify  that  the  said  defendant  or  tenant,  or  plaintiff  in  re- 
"  plevin,  had  a  probable  cause  to  plead  such  matter,  which 
"  upon  the  said  issue  shall  be  found  against  him.  Provided 
"  also,  that  nothing  in  this  act  shall  extend  to  any  writ,  decla 


(/)  2  Salk.  622,  623.    1  Ld.  TUjm.  68.     1  S&and.  325.  n.  4.     Willes,  13. 

254.    Willes,  13.  (A)  2  Saund.  190.  n.  5.    Com.  Dig. 

(g)  Co.  Lit  303.  b.     Com.   Dig.  Pleader,  E.  29.  32,  33. 

Pleader,  B.  31.    Estoppel,  B.     Dal.  (»)  Ante,  512,  513. 
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Hf  several      "  ration,  or  suit  of  appeal  of  felony,  Sec.  or  to  any  writ,  Ufl^ 

*  **'  "  action,  or  information  upon  any  /fcerai/ statute."^) 

The  liberty  to  plead  several  pleas  is  confined  to  courts  of 
record,  and  therefore,  if  in  the  county  court  the  defendant 
plead  two  or  more  pleas,  the  plaintiff  may  demur  for  duplicity. 
And  in  courts  of  record  the  defendant  cannot  plead  nona—umfl- 
*'i(0  or  non  est  factum,(m)  to  the  whole  declaration,  and  a  ten- 
der as  to  part ;  for  one  of  these  pleas  goes  to  deny  tint  the 
plaintiff  ever  had  any  cause  of  action,  and  the  othtr  parttafly 
admits  it ;  and  in  the  Common  Pleas  the  defendant  cannot 
plead  non  asaumfisity  and  the*  stock -jobbing  act^n)  or  non  oa» 
tumfisity  and  alien  enemy.(o)    Nor  can  the  defendant  plead 

*  542        several  "matters  which  require  different  trials,  as  in  dower,  ne 

ungues  accoufile  en  loyal  matrimonies  and'  ne  unque*  sci*U  que 
dower^p)  for  the  first  matter  is  triable  by  the  bishop,  and  the 
other  by  a  jury,  and  if  the  former  be  found  against  the  defend- 
ant, the  judge  cannot  certify  that  he  had  a  probable  cause  of 
pleading  it.    Nor  is  the  king  bound  by  this  statute  ;  and  wh|fr 
he  is  plaintiff,  the  defendant  cannot  plead  double  without  leave 
of  the  Attorney  -General  .($r)     Nor  does  this  statute  extend  to 
any  action  or  information  upon  a  penal  statute.(r)     But  with 
these  exceptions  the  defendant  may,  in  different  pleas,  plead  as 
many  different  grounds  of  defence  as  may  be  thought  necessary, 
though  they  may  appear  to  be  contradictory  or  inconsistent^*) 
as  in  trespass,  not  guilty,  a  justification,  and  accord  and  satis- 
faction, &c. 

When  several  pleas  are  pleaded  under  this  statute,  the  se- 
cond  and  subsequent  pleas  should,  in  strictness  in  the  intro- 
ductory part  of  each,  state  that  it  is  pleaded  "  by  leave  of  the 
"  court  Jimt  had  and  obtained"  but  the  omission,  though  in- 
technical  and  an  irregularity,  appears  to.be  no  cause  of  demur- 


(fr)  The  construction  and  practice  (p)  2  Bl.  Rep.  1 157. 1207. 

upon  this  statute  will  be  found  in  Co-  (9)  Wills*,  533.      Forrest's  Rep. 

myns'  Digest,  title  Pleader,  E.  2.  &  Exchequer,  57.  A.  D.  1801. 

Tidd's  Prac.  4th  edit.  601  to  609.  (r)    2  Stra.   1044.      Rep.     temp. 

(0  4  T.  R.  194.  Hardw.  262.    4  T.  U.  701. 

(tn)  5  T.  R.  95.  («)  See  the  instances,  Com.  Dij. 

(n)  1  B.  &  P.  222.                   -  Pleader,  E.  2. 

(0)  Id.  n.  (a).    2  B.  &  P.  72. 
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rer  #)  and  if  in  fact  no  leave  bas  been  obtained,  or  it  has  been  Of  several 
improperly  obtained,  the  proper  course  is  either  to  sign  judg-  ' 
ment,  or  to  apply  to  the  court  to  strike  out  one  of  the  pleas.(u) 
Where  there  are  several  pleas,  it  is  advisable,  in  order  to  avoid 
prolixity  *and  expense,  if  practicable,  to  refer  in  subsequent         *   543 
pleas,  to  a  statement  of  the  same  matter  in  a  preceding  plea, 
the  same  as  in  the  case  of  several  counts  in  a  declaration  ;(t>) 
but  one  plea  cannot  be  taken  advantage  of*  to  help  or  vitiate 
another,  for  every  plea  must  stand  or  fall  by  itself,  unless  ex- 
pressly referred  to  by  an  appropriate  allegation.^?) 


In  general  when  the  defence  is  in  its  nature  joint,  several  de-  Of  pleas  by 
fendant9  may  join  in  the  same  plea,  or  they  may  sever ;  and  fcTufante. 
one  defendant  may  plead  in  abatement,  another  in  bar,  and  the 
other  may  demur  \{x)  except  in  an  action  against  husband  and 
wife,  when  the  husband  must  join  in  the  plea  with  his  wife.(y) 
And  by  way  of  defence  two  may  join,  although  the  subject  mat* 
ter  of  their  plea  be  several,  as  in  an  audita  querela  ;(z)  and  in  tres- 
pass against  two  for  battery,  they  may  jointly  plead  that  the  plain- 
tiff assaulted  them,  and  that  they  in  self-defence  beat  the  plain- 
tiff, or  they  may  sever  ;(a)  or  they  may  jointly  plead  that  they 
were  servants  of  JV,  and  committed  the  assault  in  his  defence  ; 
so  where  two  justify  an  arrest  by  joint  warranted)     Joint-te- 
nants and  coparceners  must  join  in  an  avowry,  and  a  cognisance 
as  their  bailiff  should  be  for  the  entire  rent  ;(r)  but  tenants 
in  common  must  sever,  and  the  avowry  of  each  must  be  de 
una  medietate  *of  the    whole  rent,  and  not  of  a  certain  sum         #>  544 
which  amounts  to  a  moiety  ;  and  when  the  action  is  against  one 


(*)  Andr.  108.    t  WiU.  219.  Cowp.  (y)  Cora.  Dig.  Pleader,  2  A.  3.— 

500,  501 .     Sctl  Tide  1  H.  Bl.  275.  278.  Cro.  Jac.  259.  288. 

(«)    Id.  ibid.       Tidd's  Prac.   4th  (z)  Cro.  Eliz.  473. 

edit  605.     iB.hP.  415.  (a)  2  Vin.  Abr.  76.  pi.  14 

(t>)  Ante,  396.    Willes,  380.  (6)  2  Vin.  Abr.  76.  pi.  15,  16. 

(w)  Willes,  380.  (0  Bac.   Abr.  Joint-tenant,  K — 

(x)   2  Vin.    Abr.  75.  tit  Action,  Replevin,  K.      5  T.  R.  246.    1  Lct. 

Joinder,  H.  O.    Com.  Dig.  Pleader,  109,    Sir  T.  Raym.  80. 
B.  35. 
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Of  pka*  by  0f  several  tenants  in  common,  he  avows  for  his  own  propor~ 
findantt.  tion,  and  makes  cognisance  as  bailiff  of  his  companion  for  the 
residue,((/)  or  he  may  avow  only  for  his  undivided  share  of  tht 
rent  ;(c)  and  if  the  action  of  replevin  be  against  two  tenants 
in  common,  they  should  join,  one  avowing  and  the  other  as  his 
bailiff  making  cognisance  for  an  undivided  moiety  of  the  rent, 
and  then  the  one  who  first  made  cognisance  avowing  his  own 
right  and  the  other  who  first  avowed  making  cognisance  as  his 
bailiff  for  the  other  undivided  moiety ;(/)  and  if  three  tenants 
in  common  distrain  thirty  beasts,  it  is  said  they  should  each 
avow  separately  for  ten  ;(#)  and  one  tenant  in  common  cannot 
avow  alone,  for  taking  cattle,  damage -feasant  y  but  he  ought  also 
to  make  cognisance  as  bailiff  of  his  companion  (A)  And  where 
two  persons  are  defendants  in  replevin  they  cannot  make  seve- 
ral avowries  in  their  own  right  for  distinct  matters ;  thus  if  one 
avow  for  rent  service,  and  the  other  for  rent  charge,  both  the 
avowries  shall  abate,  for  the^court  would  be  in  doubt  to  which 
of  them  return  should  be  awarded.(t)  Several  persona  having 
several  estates,  cannot  join  in  prescribing*  because  the  pre- 
*  545  scription  of  one  does  not  concern  the  other  ;(k)  though  an  'ex- 
ception has  been  allowed  where  two  persons  commit  a  joint 
trespass.(Z)  So  personal  defences  as  coverture,  infancy,  &c. 
should  be  pleaded  separately ;  and  one  of  several  defendants 
may  justify  by  command  of  another  defendant,  who  pleads  not 
guilty,  or  suffers  judgment  by  default,  for  his  act  shall  not  take 
away  the  ground  of  defence  from  his  servant(m) 

If  two  defendants  join  in  a  plea,  which  is  sufficient  for  one, 
but  not  for  the  other,  the  plea  is  bad  as  to  both,  for  the  court 
cannot  sever  it  and  say  that  one  is  guilty,  and  that  the  other  is 
not,  when  they  all  put  themselves  on  the  same  terms.(n)  Thus 
it  has  been  held  that  if  an  officer  plead  separately  under  a  writ 
of  f.  fa.  or  other  process,  he  need  not  state  the  judgment  on 


(d)  Id.  ibid.       Post,  vol.  2.  514.  n.  (fc)  2  Vin.  Abr.  56.  pi.  47.  76.  p*. 
a.    2  Vin.  Abr.  59.  pi.  27.  18.     Scd  vide  1  Saand.  348. 

(e)  5  T.  R.  246.    2  H.  R|.  387.  ({)    2  Via.  Abr.  76.  pi.  18.     Ante, 
(/)  Salk.  207.     5  T.  R.  247.  9.  n.  o.     Sed  qusere. 

Iff)  Id.  ibid.     Co.  Lit  sect  314.  (ro)  2  Mod.  67. 

317.  (»)  i  Suund.  28.  n.  2.    ST.  R.  37^ 

(A)  2  H.  Bl.  386.  377.     1  Stra.  509.  994.  1184.     3  Wil* 

(i)  5  Co.  19.  a.  S6.  L.  344.    3  East,  132,  133.    2Bw^  25S. 
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which  the  writ  wai  funded  ;  but  if  he  join  in  the  plea  with  By  several 
the  plaintiff  in  the  former  action,  and  the  judgment  be  not  **  MU*' 
stated,  the  plea  will  be  odd  as  to  both  the  defendants,  unless 
the  plaintiff  in  the  former  suit,  justify  merely  in  aid  of  the  offi- 
cer ;(o)  but  this  rule  does  not  apply  where  the  objection  to  the 
plea  is  merely  on  account  of  surplusage  ;(/>)  and  if  several 
executors  join  -in  the  same  plea  of  fiiene  admimetravit,  each 
will  only  be  liable  to  pay  the  assets  found  by  the  jury  to  be  in 
his  own  hands,  though  it  is  more  usual  for  each  executor  *to  #  545 
plead  separately. (?)  If  the  defendants  join  in  the  plea,  and  it 
is  in  the  singular  number  it  will  be  bad  on  demurrer.(r)  The 
plaintiff  may,  in  an  action  in  form  ex  delicto,  enter  a  nolle  pro* 
sequi  as  to  one  ;(*)  but  in  actions  in  form  ex  contractu,  unless 
the  defence  be  merely  in  the  personal  discharge  of  one,  a  nolle 
prosequi  cannot  be  entered. (f)  If  the  defendants  plead  seve* 
rally,  the  plaintiff  may  demur  to  one  plea,  and  join  issue  on  the 
other,(u)  and  may  in  an  action  ex  delicto  afterwards  enter  a 
nolle  prosequi  on  the  demurrer,  and  proceed  against  the  other,(v) 
or  if  several  issues  are  joined,  he  may  enter  a  nolle  prosequi  to 
one  before  or  after  judgment.(w) 

As  a  defective  declaration  may  be  aided  at  common  law  by  Defects  when 
the  plea  or  by  a  verdict,Cr)  so  a  defective  plea  may  be  aided  in  aldccJ- 
some  cases  by  the  replication  or  verdict ;  and  the  statute  of 
jeofails  and  that  for  the  amendment  of  the  law,  also  aid  many 
mistakes  after  verdict  or  judgment.(y)  Thus  an  informal  plea 
in  bar  may  be  aided  by  the  replication,  as  if  in  debt  on  bond  to 
make  an  estate  to  A,  the  defendant  pleads  that  he  enfeoffed 
another  to  the  use  of  A,  (which  is  not  sufficient  without  shew- 
ing that  A  was  a  party,  or  had  the  deed,)  yet  if  *the  plaintiff        *   547 


(0)  Id.  ibid.     «  East,  263.  270.    3  (u)   Cro.  Car.  239.  243.      Hob.  70. 

But,  132,  133.  142.    3  Wils.  376.  Cora.  Dig.   Pleader,  £.  35.      Tidd's 

(p)  3  T.  R.  377.  Prac.  4th  edit.  790. 

(?)  1  Saund.  336.  n.  10.  (t>)  Id.  ibid.    When  not,  see  4  T. 

(r)  Lutw.  1531.    Com.  Dig.  Plead-  R.360.    I  Saatid.  285.  n.  5. 

er,  E.  35.  (w)  Id.  ibid. 

(0  Salk.  457.     Tidd's  Prac.  4th  ■  (x)  Ante,  401. 

edit.  622.  (y)  Cora.  Dig.  Pleader,  E.  37,  38, 

(0    1  Wils.  89.      3  Esp.  Rep.  76.  99.     Vin.  Abr.  tit.  Replication.      4 

Ante,  32.  Ann.  o.  18.    1  Saund.  228.  a.  n.  J. 

Vol.  I.  [  5«  ] 
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General  o&-  timUiter  ;(i)  but  when  the  plea  concludes  with  a  verification, 
Krvatwm.  the  repiication  may  either,  first,  conclude  the  defendant  by 
matter  of  estofifiel ;  or,  secondly,  may  deny  the  truth  of  the 
matter  alleged  in  the  plea  either  in  whole  or  in  part ;  or, 
thirdly,  may  confess  and  avoid  the  plea ;  or  fourthly,  in  the 
case  of  an  evasive  plea,  may  new  assign  the  cause  of  action. 
And  though  at  common  law  a  replication  cannot  be  double,  or 
contain  two  or  more  answers  to  the  same  plea,  and  the  statute 
4Jnn.  c.  16.  does  not  extend  to  replications,  (except  in  the  in- 
stance of  a  plea  in  bar  to  an  avowry  in  replevin,  which  is  m 
the  nature  of  a  replication,)  yet  the  plaintiff  in  many  cases  h* 
'  an  election  of  different  replications ;  thus  if  infancy  be  pleaded 
in  assumpsit,  the  plaintiff  may  reply  either  that  the  defendant 
was  of  age,  or  that  the  goods,  &c.  were  necessaries,  or  that 
the  defendant  after  he  came  of  age  ratified  and  confirmed  the 
promise,  or  he  may  reply  as  to  part  of  his  demand,  that  it  wai 
.  for  necessaries ;  to  other  part  that  the  defendant  was  of  full  age 
at  the  time  of  the  contract ;  and  to  other  part  that  he  confirm- 
ed it  after  he  came  of  age.  So  if  an  executor  or  administrator 
plead  several  judgments  outstanding,  and  no  assets  ultra,  the 
*  550  plaintiff  may  reply  as  to  one  of  *the  judgments,  nul  del  record; 
and  to  another  that  it  was  obtained  or  kept  on  foot  by  fraud ^A) 
So  if  a  set-off  ou  a  recognisance  and  also  on  simple  contract  be 
pleaded,  the  plaintiff  may  reply  as  to  the  recognisance  nul  Hd 
record,  and  as  to  the  residue  of  the  plea  nil  debet. (i)  And  ifi 
tender  be  pleaded,  the  plaintiff  may  either  deny  the  tender  or 
its  sufficiency,  or  may  reply  a  request  before  or  after  the  ten- 
der, or  that  a  writ  was  previously  issued .(j)  And  in  the  case 
of  a  set-off,  the  plaintiff  may  either  deny  the  existence  of  the 
debt,  or  may  reply  the  statute  of  limitations.  And  if  the  sta- 
tute of  limitations  be  pleaded!,  the  plaintiff  may  reply  either  that 
the  defendant  did  undertake,  or  that  the  cause  of  action  did  ac- 
crue, within  six  years,  in  the  negative  of  the  words  of  the  plea* 
or  that  the  accounts  were  between  merchants,  or  that  the  writ 
was  issued  within  six  years.  In  short,  in  almost  every  action, 
the  plaintiff  has  frequently  the  choice  of  several  replications. 


(i)  Com.  Dig.  Pleader,  R.  1.  (0  1  East,  369. 

(A)  l  Saunri.  337.  b.  n.  2.     1  Salk.        U)  1  SauniL  33. 
298.    1  Ld.  Baym.  263*  S.  C. 
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We  will  consider  the  points  relating  to  replications  under  General  ok- 

the  following  divisions : 

"I.  The  several  replications  which  usually  occur  in  practice) 
"1st.  In  assumpsit. 

2dly.  In  debt. 

3clly.  In  covenant.  ^ 

4thly.  In  detinue. 

5thly.  In  actions  against  executors  and  heirs. 

6thly.  In  case. 

7thly.  In  trover. 

8thly.  Pleas  in  bar  in  replevin, 
l^thly.  Replications  in  trespass. 
\  II.    Their  form  and  parts. 
lIIL  Their  qualities. 
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In  assumpsit,  if  the  defendant  has  pleaded  infancy  in  bar,  ht  ainanpat. 
the  plaintiff  may,  if  the  plea  were  untrue,  reply,  denying  the 
fact,(A:)  or  if  true  he  may  reply  that  the  goods  mentioned  in 
some  of  the  counts  of  the  declaration  to  have  been  sold  to  the 
defendant  were  necessaries,  which  fact  will  not  be  intended  un- 
less alleged,  and  that  the  money  mentioned  in  the  count  for 
money  paid  was  paid  in  the  purchase  of  necessaries  for  the  de- 
fendant, and  may  enter  a  nolle  ftroaequi  as  to  the  counts  for 
money  lent,  had  and  received,  and  upon  an  account  stated ;(/) 
or  he  may  reply  to  the  whole  or  part,  that  the  defendant  rati- 
fied and  confirmed  the  promise  after  he  came  of  age.(/n)  But 
to  a  plea  in  bar  of  coverture  at  the  time  the  promises  were 
made,  the  plaintiff  can  only  deny  the  fact,  or  reply  some  mat- 
ter which  shews  that  at  the  time  the  defendant  was  compe- 
tent to  contract,  as  that  her  husband  was  then  civtliter  mortuus  ; 
and  he  cannot  reply  that  she  had  a  separate  maintenance) 
secured  to  her  by  deed,(*i)  and  therefore  there  is  seldom  any 
answer  to  this  plea.  When  alien  enemy  has  been  pleaded,  the 
plaintiff  may  either  deny  the  fact,  or  if  true  *may  reply  a  fir         #  552 


(*)  Post,  vol.  2.  594.   CI.  Asst.  76.        (m)  Post,  vol.  2.  595.    1  T.  R.  648. 

(0  1  Salk.  223.     Post,  vol.  2.  594.        (n)  8  T.  R.  545. 
Cro.  Jac.  560.      1  T.  R  40.    Com. 
Dig.  Pleader,  2  W.  22, 
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In  mstumprit.  cense,  &c.  to  reside  in  this  country  ;(o)  and  when  a  discharge 
under  the  insolvent  debtors'  or  lords'  act  is  {Headed,  the  replica- 
tion may  either  deny  the  fact,(/i)  or  reply  that  the  discharge 
was  obtained  by  frauds)  or  in  the  former  case,  the  plaintiff 
may  admit  the  plea  and  take  judgment  for  his  demand,  to  be 
levied  of  the  future  effects.(r)  If  gaming,  usury,  or  any  other 
illegality  in  the  consideration  or  contract  be  pleaded,  the  plain- 
tiff may  reply  that  the  contract  was  made  upon  a  good  and  le- 
gal consideration,  and  not  upon  the  supposed  unlawful  consi- 
deration mentioned  in  the  plea.(V)  To  a  plea  of  tender,  the 
replication  may  either  deny  the  tender  generally ,(r)  or  state  that 
a  writ  was  previously  issued, (a)  or  a  writ  with  continuances  ;(v) 
but  if  the  plea  state  that  the  tender  was  made  before  the  com- 
mencement of  the  suit,  instead  of  exhibiting  the  bill,  then 
there  appears  no  necessity  to  reply  the  writ,  and  it  would  be 
sufficient  to  produce  it  in  evidence  ;  or  the  plaintiff  may  reply 
a  prior(w)  or  subsequentCr)  demand,  or  admitting  the  tender, 
may  proceed  to  trial  on  the  plea  of  non  assumpsit ,  when  be  is 

*  553  prepared  to  prove  that  more  was  due  than  the  *sum  tender* 
%  ed.(y)  The  replication  to  a  plea  of  accord  and  satisfaction, 
may  either  deny  the  delivery  of  the  chattel  in  satisfaction,  or 
protesting  against  that  fact,  may  deny  the  acceptance  :(z)  and. 
if  an  award  be  pleaded,  the  plaintiff  may  either  deny  the  sub- 
mission, or  the  award,  or  may  set  out  the  whole  award,  and  if 
bad  in  point  of  law,  may  demur.(a)  If  a  former  recovery  for 
the  same  debt,  or  a  plea  of  set-off  pn  a  recognisance  be  plead- 
ed, the  replication  is  nul  tiel  record  :(b)  and  to  a  plea  of  judg- 
ment recovered,  the  plaintiff  may  new  assign  that  his  action  is 
for  the  breach  of  different  promises  ;(c)  or  to  a  plea  of  release, 


(o)  43  Geo.  III.  c.  155.  (w)  TJ.  597. 

lp)  3  Wentw.  200.  199.  and  id.  In-        (v)  Id.  598. 
dcx,  XX.  (w)  Id.  600, 

(?)  31  Geo.  III.  c.  70.  8.  38.  56.    44        (x)  Id.  601. 
Geo.  III.  c.  108.  &c.  (y)  Post,  vol.  2.  60!. 

(r)   Post,  vol.  3.  596.     1  T.  R.  80.        (r)  Post,  vol.  2.  602.  See  3  Wentv. 

Com.  Dig.  Pleader,  2  G.  16.  Index,  VI.  VII.  X. 

(«)  Cora.  Dig.  Pleader,  2  W.  23.   2        (a)  Vol.  2.  602.    3  Went*.  Index, 

T.  K.  439.     1    Saund.  103.  b.  n.  3.  VIII. 

Post,  vol.  2.  616.   3  Wentw.  104.  108.        (6)  Post,  vol.  2.  802,  803,  80*. 
and  .id.  Index,  V.  (c)  Post,  vol.  2.  652. 

(0  Post,  vol  2.  596. 
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fie  may  reply  non  est  factum^d)  or  that  it  was  obtained  by  In  auumpai. 
duress  or  fraud,(f )  and  it  is  in  general  unnecessary  to  state  the 
particulars  of  fraud ;(/)  or  to  a  plea  of  release  by  a  third  per- 
son, the  plaintiff  may  reply  ne  rclesea  fuu^g)  To  a  plea  of 
set-off  on  simple  contract,  the  plaintiff  may  reply  nil  debet  ^h) 
or  the  statute  of  Rmitations,(0  or  any  matter  which  a  defend- 
ant in  an  action  might  plead  ;  but  if  the  set-off  be  on  a  spe- 
cialty or  judgment,  or  other  matter  of  record,  such  replication 
would  be  insufficient,  and  the  plaintiff  should  reply  non  est  fac- 
tum, nul  tiel  record^  or  payment,  &c.(y)  and  as  the  statute  4 
jinn.  c.  16.  *does  not  extend  to  replications,  and  the  statutes  *  554 
whicK  give  the  plea  of  set-off  do  not  specify  how  the  plaintiff 
is  to  reply,  it  should  seem  that  the  plaintiff  cannot  reply  seve- 
ral distinct  answers  to  a  plea  of  set-off.  When  the  court  of 
conscience  act  has  been  pleaded,  the  plaintiff  may  deny  the  re- 
sidence of  the  defendant  within  the  jurisdiction,  or  may  allege 
that  more  than  40*.  &c.  was  due.(£)  When  the  statute  of  li- 
mitations has  been  pleaded,  either  that  the  defendant  did  not 
undertake,  or  that  the  cause  of  action  did  not  accrue  within 
six  years  before  the  exhibiting  of  the  plaintiff's  bill,  and  the 
plaintiff  can  prove  a  promise  or  acknowledgment  within  that 
time,  the  replication  may  deny  the  plea  <  generally,  and  con- 
clude to  the  country  ;(/)  but  if  the  time  of  issuing  the  first 
writ  in  the  action  be  material,  it  should  be  replied  specially, 
as*  in  the  case  of  a  tender,  and  if  continued  process  be  stated, 
the  return  of  the  first  must  be  shewn  \{m)  but  this  does  not 
seem  necessary  when  the  plea  states  "  before  the  commence- 
"  ment  of  the  suit,"  instead  of  "  the  exhibiting  the  bill," 
though  a  special  replication  is  in  general  advisable,  because  it 
may  reduce  the  proof  to  be  adduced  by  the  plaintiff  on  the 
trial  j  the  replication  may  also  be  that  the  plaintiff  or  the  de- 
fendant was  abroad,  when  the  cause  of  action  accrued,  and  that 


(rf)  Post,  vol.  2.  603.  (  j)  1  East,  369.    3  Wentw.  Index, 

(e)  Post,  voL  2.  603.  Went*.  In-    XIV. 

dcx,  XII.  (fr)  Po«t,  vol.  2.  605.     3  Wentv. 

(/  )  9  Co.  1 10.  Index,  XVIII. 

iff)  2  Bntat  55.  (0  Pott,  vol.  2.  605,  606. 

(A)  Post,  vol.  2.  597.  604.  (m)  Post,  vol.  2.  666.  and  id.  n.  ( j). 
(i)  Post,  vol.2.  605. 
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In  tummput.  the  action  was  commenced  within  six  fears  after  his  first  re* 
*   555         turn  ;(»)  and  any  other  circumstance  *which  brings  the  case 
within  either  of  the   exceptions   mentioned   in   the   statute, 
should  be  replied. (o) 
/n  debt.  In  actions  of  debt  on  simfilc  contract,  the  replications  are 

substantially  the  same  as  in  the  action  of  assumpsit.  If  to  debt 
on  a  specialty ',  fraud  or  duress  be  pleaded,  the  plain  tiff  may 
reply  that  it  was  duly  or  freely  obtained,(/*)  or  he  denies  the 
plea  of  infancy,(y)  or  to  a  plea  of  usury,  gaming,  8cc.  traTerses 
the  illegality  of  the  contract  ;(r)  and  replications' to  a  plea  of 
tender,  resemble  those  in  assumpsit ;(«)  and  to  a  plea  of  set* 
off  to  debt  on  bond,  the  replication  may  either  deny  the  sub- 
ject matter  of  the  defendant's  set-off,  or  allege  that  more  was 
due  on  the  bond  than  the  sum  mentioned  in  the  plea.(f)  The 
only  replication  to  a  plea  of  solvit  ad  or  post  diem  is  a  denial  of 
the  payment ;(«)  and  if  to  debt  on  an  annuity  bond  or  deed,  h 
be  pleaded  that  no  memorial  was  enrolled  containing  the  names 
of  the  witnesses,  &c.  the  replication  sets  out  the  memorial  ■ver- 
batim, and  states  that  it  was  duly  en  rolled,  (p)  If  to  debt  on 
an  arbitration  bond,  the  defendant  pleads  that  no  award  wis 
made,  the  replication  must  set  forth  the  whole  award,  thougk 
this  is  not  necessary  in  debt  on  an  award, (if)  and  a  breach  of 
*  556  the  award  must  also  be  assigned.Cr)  *lf  to  debt  on  a  bail- 
bond  by  the  assignee  of  the  sheriff,  the  defendant  has  pleaded 
ease  and  favour,  the  plaintiff  should  reply  stating  that  it  was 
duly  executed,  and  deny  the  ease  and  favour  ;(y)  or  if  the 
action  be  in  the  name  of  the  sheriff,  and  the  bond  is  not  set 
forth  in  the  plea,  the  plaintiff  should  pray  that  the  bond  may 
be  enrolled,  and  then  set  it  out,  and  state  that  he  was  sheriff, 
Sec.  and  the  arrest  of  the  defendant,  and  that  the  bond  was 
made  to  the  plaintiff  as  sheriff,  and  traverse  the  ease  and  &• 


(n)  Post,  vol.  2.  607.  («)  Post,  vol.  2.  618. 

(«)  See  the  instances,  port,  vol.  2.  (n)  Post,  vol.  2.  613. 

608.    3  Wentw.  Index,  XX.  kc.  (w)  Post,  vol.  2.  619.    « Sannd.  G2. 

(/>)   Com.  Dig.  Pleader,  2  W.  19,  b.  n.  5. 

20.    Post,  vol.  2.  615.  (x)    I  Saund.  103.  n.  1.  n.  4.   Sir. 

(?)  Post,  vol.2.  616.  Post,  vol.  2.  620. 

(r)  Post,  vol.2.  616.  (y)    Post,    voL  2.  620.      1  Saond 

(#)  Post,  vol.  2.  616,  617.  159.    Com.  Dis;.  Pleader,  *  W.  «. 

(0  3  T.  R.  65.    Post,  vol.  2.  617. 
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•vour.(z)  If  to  debt  on  a  bastardy  or  indemnity  bond,  the  Jh  debt. 
defendant  plead  non  dammficatus9  the  plaintiff  must  reply  spe- 
cially, setting  forth  how  he  was  damnified ;  (a)  and  to  a  plea 
of  performance  to  debt  on  a  bond  to  account  or  perform  cove- 
nants mentioned  in  the  condition,  or  in  another  deed,  the  breach 
must  be  stated,  and  these  replications  should  conclude  with  a 
verification.^)  The  statute  8  and  9*  Wm.  III.  c.  11.  s.  8. 
enables  the  plaintiff,  and  in  many  cases  makes  it  necessary,  to 
assign  in  the  replication  several  breaches  of  the  condition, (c) 
and  the  assignment  of  a  breath  was  necessary  at  common  law, 
where  the  defendant  pleaded  performance}  though  it  was  other- 
wise when  he  pleaded  a  collateral  matter  as  a  release. (d)  To 
a  plea  of  mil  tiel  record  in  debt  on  a  record,  the  replication  must 
state  that  there  is  such  record,  and  conclude  flrout  fiatet  fier 
recordum,  with  a  prayer  that  it  may  be  inspected,  &c.(e) 
•And  if  to  debt  on  a  recognisance  of  bail,  the  defendant  has  *  557 
pleaded  no  ca.  sa.  against  the  principal,  the  replication  must 
state  the  ca,  sa.  and  conclude  with  a  verification^/)  and  if  the 
defendant  has  pleaded  the  death  of  the  principal,  before  the 
return  of  a  ca.  sa.  the  writ  and  return  must  be  replied,  and  it 
must  be  averred  that  the  principal  was  then  living.^)  Where 
to  debt  on  statutes,  the  defendant  has  pleaded  a  prior  action  de- 
pending, or  a  compromise  by  rule  of  court,  "8cc.  the  plaintiff 
may  traverse  the  fact,  or  reply  ficr  fraudem.Qi) 

In  covenant  as  the  declaration  states  the  breach,  and  the  /«  covenant. 
pleas  usually  deny  them,  and  conclude  to  the  country,  a  special 
replication  seldom  occurs.(z) 

In  actions  whether  of  ossumftsity  debt  or  covenant,  against'  in  actions 
an  executor  or  administrator,  to  the  plea  of  ne  ungues  ^JJJjJ' 6fcv*" 


(z)  1  Lutv.  680.  685.    2  Saund.  60.  (<?)    Com.  Dig.  Pleader,  2  W.  13. 

a.  n.  3.  Post,  vol.2.  634,  625. 

(a)  Port,  vol.  2.  621.  (/)    2T.  R.  576.      Post,  vol  2. 

lb)  Port,  toI.  9.  623,  62&    2  Burr.  625. 

774.     1  Saund  101,  102.  (g)  Port,  vol.  2.  626. 

-  (c)  Port,  vol.  2.62S.    1  Sannd.  58.  (A)  Port,  vol.  2.  627. 

n.  1.    2  Saand.  187.  a.  n.  2.  (1)    See  the  precedents,  pott,  voL 

{d)  2  Burr.  944.  2.  627,  628.      5  Wentw.  Index,  CII, 

toCXLlV. 
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7/i  actions      executor,  the  plaintiff  may  reassert  the  fect,(»  and  to  the 
<t^fa*e'  of  filcne adtmnistrvviti  if  untrue,  the  plaintiff  should  reply 

the  time  of  the  exhibiting  the  bill,  or  the  commencement  of  the 
suit,  the  defendant  had  assets^*)  or  if  assets  have  cetne  Id  k» 
hands  since  the  commencement  of  the  suit  and  beta*  lbs 
plea,(/)  or  if  at  the  time  the  defendant  first  had  notice  of  the 
action  he  bad  assets,  bAt  unduly  administered  them 
these  facts  may  be  replied  specially  *{*»)  so  if  die  pU 
adminisirevit  except  a  sum  not  sufficient  to  satisfy  bond* or  jod^ 

*  553        ments,  'outstanding,  the  plaintiff  may  reply  that  the  ilnfi  nikl 

had  assets  ultra\{n)  or  that  the  judgments  mentioned  m  the 
plea  were  obtained  by  fraud  and  covin,(o)  or  tufleied  frands- 
lently  for  more  than  was  due,Qfe)  or  that  the  bond  pleaded  si 
an  outstanding  debt  is  satisfied,  and  kept  en  foot  by  fraud; 
but  if  the  plaintiff  cannot  deny  the  pica  of  fikne  mMwSi- 
vit,  he  should  pray  judgment  of  assets  gwasuh  ecdrfeRsf,  ei- 
ther generally  or  specially ;  as,  "  which  after  satisfying  the 
"  monies  due  on  the  outstanding  judgments,  bonds,  fee. 
"  tioned  in  the  defendant's  plea  shall  come  to  the 
"  hands  as  executor,  &c.  to  be  administered,"(r)  or  ij 
piinistravit  prater  a  sum  acknowledged  to  be  in  hand 
pleaded,  the  plaintiff  should  pray  and  take  judgment  firo 
and  of  assets  guando  actfderint  as  to  the  residue,  in  case  de 
plea  be  true.  If  the  defendant  has  pleaded  the  general  is- 
sue, or  any  other  plea  denying  the  plaintiff's  right  of  action, 
he  must  proceed  to  trial  thereon,  and  on.  the  prayer  of  judg- 
ment of  assets,  guando,  &c.  there  is  a  stay  of  judgment,  dS 
the  determination  of  the  issue ;  but  where  the  debt  has  not 
been  denied,  and  the  defendant  has  merely  pleaded  fdtmt  ad- 
ministravit  or  other  plea  on  whfcch  the  plaintiff  prays  judgment 
of  assets  guando  acciderint,  there  should  be  an  entry  of  that  judg- 
ment immediately,  and  an  award  of  an  inquiry  to  ascertain  the 

*  559        amount  of  the  plaintiff's  demand,  unless  the  defendant  has  •by 


(.;)  Post,  vol.  2.  608.  («)  Post,  voL  8.  610. 

(*)  Post,  vol.  2.  608.  (p)  5  T.  R.  82.    Port,  voL  2.  Sit. 

(0    Port,  vol.  2.  610.  6  T.  R.  10.        (g)  Port,  vol.  2.  612.    Com.  1%. 

3  Wentw.  221.  v               Pleader,  2  D.  9. 

(«)  Port,  vol.2.  609.  (r)  Cora.  1%  Pleader,  9D.9-— 

(«)  Pott,  vol.  2.  609.  Post,  vol.2.  512,  513. 
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ffrwgft  confessed  the  same  in  order  to  s*\Te  the  expense  of  so      ?n  metimt 

•        .  agaimt    exc* 

mquiry.(«)  CBfort>  ^c. 

In  debt,  against  an  am*  an  the  bond  of  hi*  ancestor,  to  a 
plea  of- parol  demurrer,  tbe  plaintiff  nay  deny  or  confess  the 
plea//)  end  to  a  plea  of  ricn  ptr  descent  the  plaintiff  may  reply 
either  that  the  defendant  had  sucji  assets  at  the  time  of  the 
commencement  of  the  sutt,(«)  or  Unit  he  had  them  between 
that  tune  and  the  death  of  his  ancesttJr,(T>)  or  i^riene  prttet  a 
reversion  be  pleaded)  the  plaintiff  saay  take  judgment,  6tc.  cum 
mtiderit.tw)  » 

In  an  action  on  t*e  cask  for  a  libel"^^Rrba)  slander,  the  jn  cat*, 
general  replication  de  injuria  is  sufficient  to  a  plea  of  justinca* 
tion  when  tntrue,Cr)  unless  the  plea  allege  that  the  plaintiff 
committed  perjury  in  a  court  of  record,  when  this  general  re- 
plication would  be  improper,  because  it  would  refer  the  matter 
of  record  to  be  tried  by  the  jury  ;(y)  so  if  in  an  action  on  tbe 
case  for  slander  of  title,  if  the  defendant  has  pleaded  that  he 
spoke  them  in  defence  of  his  own  title,  the  replication  de  inju* 
na  is  incorrect,  thoagh  good  after  verdict.(z)  But  if  the  plea 
be  true,  the  plaintiff  may  reply,  that  after  the  commission  of 
the  crime,  and  before  the  speaking,  he  was  pardoned. (a)  To 
a  plea  by  a  sheriff  in  an  action  for  an  escape,  that  the  escape 
was  negligent,  *and  that  the  party  was  retaken  on  fresh  suit,  #  5^9 
tbe  plaintiff  may  reply,  that  the  escape  was  voluntary,  or  allege 
that  the  party  was  not  after  the  retaking  kept  in  safe  custo- 
dy j(a)  and  if  an  acjeord  and  satisfaction,  or  the  statute  of  limi- 
tations has  been. pleaded  in  this  action,  or  in  trover,  the  repli- 
cations will  resemble  those  in  atsum/itdtXb) 

In  hbplrvin  the  plaintiff  cannot  reply  dt  injuria  ;(r)  but  by    Pleat  in  bar 
the  statute  4  Ann.  c.  16.  he  may  in  general,  with  leave  of  the  m1eP 


(•)  Post,  vol.  2.  612,  613,  614.  (y)  2  Leon.  81.   102.    Com.  Dig. 

(0  Post,  vol.   2.  617.  *  Com.   Dig.  Pleader,  F.  SO. 

Pleader,  2  E.  4.  (z)  Cro.  Jae.  163, 164. 

(u)  Post,  vol.  2.  617.    Com.  Dig*  (a)  Dan.  163.    Moore,  86!?.  872. 

Pleader,  2  E.  4.  (a)  1  B.  and  P.  413.   416.  417.     1 

(v)  Post,  vol.  2.  617.  n.   (.$•).  618.  Sanud.  35.  n.  1.    2T.  R.  127.  5  East, 

Com.  Dig.  Pleader,  2E.  4.    5  Mod.  203. 

122,123.  (6)  Ante,  554. 

(v>)  Com.  Dig.  Pleader,  E.  4,  5.  (c)  Finch  Law,  396.     1  B.  aod  P. 

(x)  I  Saund.  244,  a.  7.    Com.  Dig,  76.    2 Saund.  284.  c.  it.  3. 
Pleader,  2  L.  4.    Post,  vol.  2.  628. 
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Plea*  in  bar  court,  plead  several  picas  in  bar.     If  the  defendant  bos. plead' 
m  repawn,      ed  f  ^  -n  a£o  ^^  ^.  ^  ^  avowry  Qf  cognisance  for  a  retnca, 

the  plaintiff  cannot  traverse  any  matters  in  the  avowry  or  cog* 
nisance,  but  must  take  issue  on  the  traverse  of  the  place,  or 
amend  his  declaration ;  but  if  the  defendant  had  them  in  the 
place  mentioned  in  the  declaration)  though  he  took  them  elae* 
where,  the  plaintiff  may  safely  take  issue  \{e)  and  to  any  cog* 
nisance,  the  plaintiff  may  traverse  the  defendant's  having  been 
bailiff,  concluding  to  the  country .(/) 

To  aii  avowry  or  cognisance  for  rent^  the  plaintiff  may  kl 
one  plea  in  bar,  deny  the  demise  of  tenancy ,( g)  and  in  an- 
other, that  any  part  of  the  rent  was  in  arrear,(A)  concluding 
*  561  each  to  the  country  ;(i)  or  he  may  plead  'payment  of  rent  to 
a  ground  landlord,  or  of  land  or  property  tax,  though  he  can* 
not  avail  himself  of  any  other  set-off  ;(s)  eviction  is  also  a  good 
plea  in  b*r.(j)  But  since  the  statute  11  Geo,  II.  c.  19.  when 
the  defendant  avails  himself  of  the  general  avowry,  the  plain- 
tiff cannot  in  terms  plead  nil  habuit  in  tenementis*  though  he 
may  traverse  the  tenancy,  which  if  the  avowant  claims  under* 
derivative  title  and  has  never  received  rent,  will  put  such  title 
in  issue  ;Ur)  so  where  the  plaintiff  admits  the  tenancy  and  that 
part  of  the  rent  was  in  ai  rear,  he  may  plead  rien  en  arrear  af 
to  part,  and  a  tender  of  the  residue. (/) 

To  an  avowry  or  cognisance  by  a  freeholder,  or  a  copyhold? 
er  or  his  tenant,  for  a  distress  damage -feasant,  the  plaintiff 
may  deny  his  title,  and  conclude  to  the  country,  or  state  his 
own  title  specially,  and  conclude  with  a  traverse,  though  the 
former  seems  preferable  :(m)  so  the  plaintiff  may  in  his  plea  in 
bar,  state  a  demise  to  him  from  the  defendant^**)  or  a  right 


(<?)  I  Saund.  347.  n.  1.    Post,  vol.  2  (*)  4  T.  R.  511.      Doug.  634, 625. 

510.  n.  (fc?).    -Ast  EnU475.  and  as  to  Post,  vol.  2.  631.              l 

the  pleas  in  bar   connected  with  the  (,/)  Post,  vol.  2.  63$. 

plnce*  *ee  1  Saond.  347.  n.  1.    Com.  (h)  2  WUb.  208.      ST.   R.  4     * 

Dig.  Pleader,  3  K.  1 1  to  29.  Samid.  284.  d. 

(/)Pon,  vol.  2.  6S1.    Ld.  Rayra.  (0    Post,  vol.  2.  632.      Ctift  Ent 

641 !    Com.  Dig.  Pleader,  K.  14.  646.    Com.  Dig.  Pleader,  3  K.  20.   . 

(f)  Post,  vol.  2.  630.  (Jb).  Com.  Dig.  («)    Post,  vol.  2.   634.      2SfttioJ. 

Pleader,  3  K.  16.  20.  b.  206,  a.    n.  22.      1  Saund.  103.  b.     1 

(A)  Pott,  vol.   2.  631.    Com.  Dig.  Co.  63,  64. 

Pleader,  3  K.  16.20.  (»)'Post,  vol.  2.  634. 

(0     Ld.    Rayra.     641.     t    Saund. 
103.  h. 
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of  common  in  the  locus  in  quo,  either  as  a  freeholder,  or  copy-  Pleas  in  bar 
holder,  or  as  his  tenant,(o)  prescribing,  if  by  a  freeholder  ;(/*) 
or  if  by  a  ctopyholder,  alleging  a  custom  within  the  manor, 
either  for  all  copyholders  within  the  manor,  or  for  the  tenant 
of  the  defendant's  land  in  particular  ;(q)  or  where  a  copyholder 
claims  common  *or  otber  profit  in  the  soil  of  a  stranger,  which  *  563 
is  not  parcel  of  the  manor,  he  must  prescribe  in  the  name  of . 
the  lord,  viz.  that  the  lord  of  the  manor  and  his  ancestors,  and 
all  those  whose  estate  he  hath,  have  immemorially  had  com- 
mon, &c.  in  the  locus  in  quo  for  themselves  and  their  customary 
tenants  ;(r)  or  the  plaintiff  may  plead  in  bar  a  right  of  way ;(«) 
or  in  excuse  for  the  cattle  having  been  in  the  locus  in  quo,  he 
may  plead  defect  of  fences,  which  the  defendant  ought  to  have 
repaired  ;(/)  so  admitting  that  the  cattle  trespassed  in  the 
focus  in  quo,  the  plaintiff  may  traverse  that  the  distress  was 
whilst  the  cattle  were  damage-feasant ;(«)  or  may  plead  a  ten- 
der before  the  impounding  ;(v)  and  it  should  seem  that  in  the 
ease  of  a  distress  damage-feasant,  the  plaintiff  might  plead  in 
bar,  that  the  avowant,  after  making  the  distress,  used  the  cat- 
tie,  or  otherwise  became  a  trespasser  ab  initio.(v>) 

In  trespass  to  persons,  if  the  defendant  has  pleaded  son  assault  RepUcaHsns 
demesne,  and  self-defence,  or  defence  of  a  father,  mother,  son,  m  re*Pa**' 
fee.  or  any  other  plea  merely  in   excuse  of  an  injury  to  the 
person,  and  not  a  justification  under  process  of  a  court  of  re- 
cord, the  replication  de  injuria  or  de  son  tort  demesne,  is  in 
general  proper  if  the  plea  be  untrue  ;(x)  and  this  will  suffice, 
though  title  be  *alleged  as  inducement ;  as  if  to  a  declaration         #■  553 
for  an  assault  and  battery,  the  defendant  plead  that  he  was  pos- 


(•)  Post,  vol  2.  638.     Com.  Dig.  («)  3  Esp.  Rep.  95.    * 

Pleader,  3  K.  24.  (t,)  Post,  vol.  2.  639.    Com.  Dig. 

(/>)  Id:  Ibid.    Cora.  Dig.  Pleader,  Pleader,  S  K.  23.     Bull.  N.  P.  60. 

3  K.  24.     1  Saund.  34S.  n.  10.  Lutw.  L596. 

(4)  Id.  ibid.    1  Saund.  348.  n.  8. 11.  (w)  Com.  .Dig.    Pleader,  3  K.  20. 

(r)  1  Saund  349.  n.  11.   Com.  Dig.  Bac.    Abr.  Trespass,  B.  sed  quart  i 

Pleader,  3  K.  24.  aUter  in  the  case  of  a  distress  for 

(t)  Com.  Dig.   Pleader,    3  K.  25.  rent,  see  11  Geo.  II.  c.  19. 

Post,  vol.  2.  570  to  579.  (x)  Post,  vol.  2.  642.    Com.  Dig. 

•   (0  Post,    vol.  2.  635  to  638.      2  Pleader,    F.  18.  .   Cro.   Jac.  224.— 

Saund.   284.  c    285.  n.  4.    289.  a.  7.  Yelv.  157.    Wales,  54.  101.      1  B.  fc 

9rL  BL  597.  P.  W. 


$6$  OF  THE  SEVERAL  REPLICATIONS. 

Tn  tretpoM*.  aesaed  (or  according  to  some  cases,  seised  in  faeX*)  <f  •> 
close,  and  had  cut  his  corn,  and  that  the  plaintiff  came  to  tske 
it  away,  and  the  defendant  in  defence  thereof,  assaulted  the 
plaintiff,  de  mm  tort  is  a  good  reptication.(y)  But  if  the  ptea 
be  true,  and  the  plaintiff  did  in  fact  commit  what  in  point  of 
law  amounted  to  the  first  assault,  the  plaintiff  moat  reply  spe- 
cially ;  as  if  the  plaintiff  did  in  feet  make  the  first  assault  is 
defence  of  his  father,  son,  &c.  or  to  turn  the  defendant  out  ef 
bis  house,  whereupon  the  defendant  assaulted  and  beat  the 
plaintiff,  this  answer  to  the  plea  must  be  replied  specialty  ;(z) 
and  it  is  said  that  if  the  defendant's  battery  was  outrageous,  or 
more  than  was  necessary  for  self-defence,  that  matter  should 
be  so  replied.(a)  So  if  there  be  only  one  count  in  the  deck- 
nation,  and  the  defendant  has  pleaded  son  aanmit,  and  there 
have  been  two  distinct  assaults,  one  excusable  and  the  other 
not,  the  plaintiff  should  not  reply,  but  should  new  assets 
another  assault  i(6)  but  if  there  be  several  counts  in  the  de- 
claration, equal  to  the  number  of-  assaults,  this  would  be  un- 
necessary and  improper.(c)  So  if  the  defendant  baa  pleaded 
moUUer  tnanu*  im/UHuti,  in  defence  of  the  possession  of  his 

*  564  close,  *the  plaintiff,  if  he  claim  a  right  of  way,  most  reply  it 
specially.^  And  where  the  justification  is  under  u  writ, 
warrant,  or  other  process  of  a  court  of  record,  the  plaintiff 
cannot  reply  de  injuria  generally  putting  the  whole  of  the  pka 
in  issue,(c )  but  must,  according  to  the  facts  of  each  panicu- 
lar  case,  either  deny  the  issuing  of  the  writ,  or  the  making  of 
the  warrant,(/)  or  protest  the  writ  or  warrant,  and  reply  de 
injuria,  as  to  the  residue  ;(g)  or  if  the  parties  hare  been 
guilty  of  any  illegal  conduct,  as  undue  violence,  or  an  impri- 


(ar)  Poet,  564.  n.  (j).    Sed  qussre,  if  not  sufficient,  to    reply  de  inprim. 

flee  Willes,  100,  101.  Gilb.  G.  P.  154.    8  T.  R.  SI. 

(y)  Com.  Dig.  Pleader,  F.  21.  id.  (6)  Post,   vol.  2.  653.       1  Sm& 

18.    2  Saund.  295.  b.  a.  1.  299.  n.  6. 

(z)  Post,  voL  2.  642.     Carth.  280.  (c)  Id.  ibid. 

1  Salk.  40r.    Skin.  387.    And  see  2  (</)  Post,  vol.  2.  643. 

Bl.  Rep.  1165.  a(e)  6  Co.  67.  a,    Com.  Dig.  Plead- 

(a)  Sembk  Skin.  387.    Willes,  17.  er|  F.  19,  20. 

1  Selwyn,  N.  P.  29.  a.  9.    Sed  qojere,  (/)  1  Saund.  299.  b. 

(S)  Post,  vol.  2.  644. 
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eomment  before  the  issuing,  water  die  retnroof  the  wnt,  the  Mnmpm. 
^plaintiff  should  new  assign.(a) 

la  trespass  to  personal  property,  where  the  defendant  hae  in 
his  plea  merely  justified  in  Aw  ovm  right)  the  chamng  cattle* 
jgr  remming  personal  property  from  a  close*  toe.  whereof  he 
w*&  powtceted,  the  plaintiff  may  reply,  de  ixjuria  generally ;(•) 
and  it  appears  to  have  been  considered  that  this  replication 
would  also  suffice,  where,  m  a  similar  plea,  it  is  stated  that 
the  defendant  was  seised  in  fee^y)  But  if  the  defendant  has 
justified  as  servant  of  another^*)  *>r  under  a  distress  for  rental) 
or  the  taking  and  impounding^  and  not  merely  the  chaaing  of 
cattle,  &c,(m)  this  replication  will  not  suffice.  And  in  cases 
where  this  general  replication  might  not  be  bad  on  demurrer, 
•it  may,  nevertheless,  he  advisable,  and  in  some  cases  accessory  *  «jg£ 
to  reply  specially,  as  if  there  be  two  tenants  in  common,  and 
one  bring  trespass  against  the  other  far  taking  his  cattle,  to 
which  the  defendant  pleads  that  he  took  them  damage-fc&san*; 
in  this  case  it  seems  that  the.  pUhmff  ought  to  reply  specially, 
that  he  waa  tenant  in  common  with  the  defendant,  and  so  shew 
that  he  waa  not  a  trespasser.(*t)  If  the  justification  be  under 
a  fieri  facum,  or  other  process,  the  replication  must  not  be  de 
injuria  generally,  but  must  state  the  particular  answer  to  the 
plea  as  in  the  case  of  trespass  to  persona^*)  Where  the  an* 
swer  to  the  plea  confeatt*  and  avoids  it,  the  replication  should 
be  special ;  thus  the  plaintiff  ought  to  reply  his  right  of  com- 
mon, or  defect  of  fences,  to  a  plea  of  a  dUtrca*  damage-feu* 
aunt  ;(o)  or  he  may  shew  that  the  plaintiff  converted  such  disr 
tress  to  his  own  use  or  abused  it.(  p) 

In  trespass  to  real  property >,  the  plaintiff  may  to  the  plea  of 
Ubcrum  tenementum  reply  according  to  the  facts,  in  either  of 


(A)   Poet,   vol.  2.  454.     1  Saund.  (*)  Willes,  99.    1  B.  k  P.  80. 

299.  n.  0.    Ltttw.  1436.    Skin.  987.  (/)  Willes,  52. 

Com.  Dig.  Pleader,  3 M.  16.    ST.  (m)  Willes,  101,   100.     Cro.  Ja* 

R.  172.  225. 

(t)  1  East,  212.    Post,  vol.  2.  641.  (w)  1  East,  218. 

I  J)  1  East,  212.    Yelv.  157.    Lutw.  (n)  Ante,  564* 

221.      1  Brownl.  215.      Com.  Dig.  (o)  Post,  vol.  2.  646,  647. 

Pleader,  F.  21.    2  Saand.  295.  b.  n.  (p)  3  Was.  26.    1  Saflc.  221.    Cm. 

1.    Sed  vide  Wines,  103.     1  B,  &  P.  Jac  147.    Post,  *voL  2.  646. 
SO,     12  Mod.  582.  and  post 


5^5  OF  THE  SEVERAL  REPLICATIONS- 

Intretptm.  four  ways.  1st..  If  the  nam*  or  abuttals  of  the  dote  tare  bees 
so  minutely  stated  in  the  declaration  that  there  can  be  no  ques- 
tion what  close  was  alluded  to*  and  the  plaintiff's  title  is  in* 
consistent  with  the  defendant's,  as  if  the  plaintiff  insist  that 
the  loots  in  quo  is  his  freehold  or  the  freehold  of  another  per- 
son) then  the  replication  should  deny  the  defendant's  title,  by 
replying  that  it  is  the  plaintiff's  dr  the  third  person's  freehold, 
and  not  the  defendant's,  and  should  conclude  to  the  country*  or 

*  566        the  'replication  inay  merely  deny  that  the  close  is  the  defend* 

ant's  freehold,  which  latter  mode  is  proper  where  the  plaintiff 
is  not  entitled  to  the  freehold  ;(/k)  or,  2dly.  If  the  plaintiff  de- 
rife  tide  under  the  defendant,  then  he  must  not  traverse  his 
plea,  but  confessing  the  defendant's  title,  must  reply  the  lease 
or  some  other  title  under  him,  concluding  with  a  verification  ;($) 
or,  3dly.  If  the  plaintiff  has  a  middle  case,  and  neither  derives 
a  title  under  the  defendant,  nor  has  a  title  inconsistent  with  the 
defendant's,  he  may  reply  that  before  the  defendant  had  any 
thing  in  the  premises  another  person  was  seised,  and  made  a 
lease  for  years  to  a  person,  under  whom  the  plaintiff  claims, 
stating  his  derivative  title,  without  either  expressly  confessing 
or  denying  the  defendant's  plea,  but  concluding  with  a  verifi- 
cation ;(r)  or,  4thly.  If  the  declaration  be  general,  without 
naming  the  locus  in  quo,  or  the  abuttals,  and  there  be  any  rear 
son  to  apprehend  that  the  defendant  has  any  land  in  the  same 
parish,  the  plaintiff  must  new  assign,  setting  out  the  loot*  m 
quo  with  more  particularity .(*) 

If  the  defendant  has  justified  as  servant  or  bailiff  of  a  free- 
holder or  termor,  the  plaintiff  cannot  traverse  the  defendant's 
authority,  because  he  would  leave  unanswered  the  other  parts 
of  the  plea,  and  thereby  admit  that  another  person  is  entitled 
to  the.  possession ;  but  if  both  parties  claim  under  the  same 

*  567        Person,  the  command  is  traversable. (/)     If  the  defendant,  *in 

his  plea,  has  relied  on  a  possessory  title  derived  from  the 


(/0  Willea,  225.    Port,  vol.  2.  648.  Poet,   vol.  2.    656.  ace.      Dyer,  S& 

(?)  WMes,  225.     Pout,  vol.  2.  648.  cont. 

(r)  Wffles,  225,  226.  (0  1  East,    245.      Cro.  Car.  58V 

(•)  I  Saund.  299.  b.  c.     Com.  Dig.  6  Co.  24.  a.    Salk.  107.    ASa*mL347. 

Pleader,  3  M.  34.    7T.  R.  335.    2  e.  n.  4. 
Salk.  453.     6  Mod.  119.    Willes,  223. 
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/ih/ee  of  a  stranger,  the  plaintiff  cannot  take  issue  on  the  mat*  lb  trespass* 
ter  stated  by  way  of  colour,  but  may  deny  the  demise,  Sec.  to 
the  defendant,  without  shewing  any  title  in  himself  ;(«>  or  if 
the  plaintiff  deny  the  title  of  the  party  under  whom  the  colour 
is  given,  he  should  shew  his  own  title,  and  traverse  that  stated 
by  the  defendant  ;(t>)  and  if  the  plaintiff  insist  that  the  defend- 
ant's tenancy  has  been  determined  by  a  notice  to  quit,  or  a 
surrender,  or  forfeiture,  fee.  he  should  reply  that  matter  spe* 
daily. («/)  To  a  plea  of  license,  the  plaintiff  may  reply  gene* 
rally,  that  the  defendant  of  his  own  wrong,  and  without  the 
supposed  license,  committed  the  trespasses,  concluding  to  the 
country,^)  or  if  the  plaintiff  did  at  any  time  license  the  de«* 
fendant  to  commit  similar  acts,  then  he  should  reply  a  revo* 
oation,  or  new  assign  that  he  brought  his  action  for  other  and 
different  trespasses.(y) 

To  a  plea  of  escape  of  cattle  through  defect  qf fence*,  which 
the  plaintiff  ought  to  have  repaired,  it  is  said  that  as  the  plea 
contains  mere  matter  of  excuse,  the  plaintiff  may  reply  de  in* 
juria,(z)  or  he  may  deny  in  particular,  the  obligation  to  repair, 
or  the  defect  of  the  fences,  or  the  defendant's  right  to  put  the 
cattle  in  the  close,  adjoining  the  locus  in  quo,  concluding  to 
the  country  ;(<*)  but  *he  should  reply  specially,  that  the  de*  *  egg 
fendant  turned  the  cattle  into  the  locus  in  quo,  or  that  they  were 
unruly,  and  conclude  with  a  verification. (£) 

To  a  plea  claiming  a  right  of  common,  the  plaintiff  cannot 
reply  de  injuria,(c)  but  must  either  deny  the  seisin  in  fee,  or 
other  title  to  the  estate,  as  appurtenant  to  which  the  defendant 
claims  his  right,  or  may  deny  the  right  of  common,  as  stated 
in  the  plea,(<?)  or  that  the  cattle  were  the  defendant's  own  com* 


ta*^fe^hi#^«>«A* 


(u)    2Stra.  1238.    Fortes.  37*.-*  (i)  Willes,  54.    Rast  Ent  621.  a, 

Poph.  1,  2.  Com.  Dig.  Pleader,  3  M.  29. 

(t>)  Poph.  2.    Com.  Dig.  Pleader,  (a)  1  Saund.   103.  b.      Com.  Dig. 

F.  13.  Pleader,  3  M.  29.    Post,  vol  2.  651, 

(w)   7T.  R.  431.        lLer.  307.  6St 

Post,  vol.  2.  6*7-.  670,  671.  (*)  Poet,  vol.  2.  649.    Lutw.  1358, 

(or)  Post,   vol.  8.   649.       1  Saiind.  1359.    Cora.  Dig.%  Pleader,  SM.  29. 

103.  b.                                                  *  Rast  Ent  621.  a.  * 

(y)  1  Saund.  800.  a.     2  Saund.  5,  (c)  8  Co.  67.  a.   Willes,  101. 

end  of  note  3.  (cQ  Post,  Wt.  2.  650,  651. 

Vol.  I: "  •  C  52  3 
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iKtrevpa**.  monuble  cattle,  levant  and  couchant  upon  the  prenusea,(f)  coot 
eluding  to  the  country,  and  not  with  a  formal  traverse ;(/) 
though  it  is  said  that  in  the  latter  case,  where  the  defend* 
has  turned  on  his  own  commonable  cattle,  as  Well  as  other  c* 
tie,  the  plaintiff  should  new  assign,  stating  that  he  brought  fab 
action  for  depasturing  the  common  with  other  cattle,  and  ought 
not  to  traverse  the  levancy  and  couchanqj.(g)  ThephMff 
may  also  reply  an  approvement.^) 

If  a  public  or  private  way  be  pleaded,  the  plaintiff  mj 
deny  the  way,  and  conclude  to  the  country,  and  he  may  aba 
new  assign  ;(i)  or  to  a  plea  of  a  private  way,  the  defendant's 
title  may  be  demed,(*)  and  the  plaintiff  may,  under  such  re- 
plication, give  in  evidence  an  order  of  justices  on  an  indonie 

*  569  act,  *nd  award  thereon,  whereby  the   'public  or  private  way 

has  been  stopped  ;(/)  but  where  the  plaintiff  cannot  deny  tfae 
plea,  and  only  insists  that  the  defendant  trespassed  oat  of  the 
way,  or  was  guilty  of  unnecessary  damage  in  removing  aa  ob- 
struction, or  actually  converted  the  materials  to  his  own  use, 
in  order  to  save  unnecessary  expense,  the  plaintiff  should  wt 
deny  the  right  of  way,  but  should  merely  new  assign  tf&* 
viam,  &c.  The  replication  to  pleas  justifying  a  trespass  to 
real  property,  under  firocc8*  of  courts  of  record,  are  ainuhr 
to  those  in  trespass  to  persons,  in  which  we  have  seen  tint 
the  plaintiff  cannot,  in  general,  put  in  issue  the  whole  of  the 
matters  in  the  plea,  by  replying. dc  injuria, On) 

The  replications  to  pleas  in  trespass  of  matters  induckergti 
in  general  resemble  those  in  a*sum/mit ;  thus,  if  a  release  be 
pleaded,  the  replication  may  be  won  t%t  factum^  or  that  itwas 
obtained  by  fraud,(n)  or  to  a  plea  of  accord  and  satisfaction,  « 
plaintiff  may  deny  the  accord,  or  state  that  it  was  for  another 
trespass,  with  a  traverse  of  the  acceptance  in  satfsfectioo « 
the  trespass  complained  of,  or  he  may  allege  that  the  defend- 


Cr)  l  Ruit.  320.    Willes,  100.  n.  c.  (i)    I  Sauncl.  103.  b.     P«t,  *i* 

Bull.  N.  P.  tf.$.    8  Co.  67.  b.  656. 

(/)  I  Saund.  103.  b.     Post,  vol.  2.  (*)  Post,  vol.  2.  657. 

65  K  (/)    1  East,    64.     SeJwyo,  »■  r 

{g)  I  Saund.  346.  d.  1130. 

W  Post,  >ol.  2.651.  (m)  Ante,  S64. 

(»)  Com.Difr  Pletder,  SM.t& 


TO  A  PLEA  CONCLUDING  TO  THE  COUNTRY,  &c.  5<& 

tat  was  guilty  *  after  the  accord  ;(o)  and  to  a  plea  of  a  distress  In  trespass. 

for  the  same  trespass,  he  may  reply  that  the  cattle  died  in  the 

pound/ /fc)  or  to  a  plea  of  tender,  that  no  tender  was  made,  or 

that  it  was  insufficient ;(?)  and  to  a  plea  of  the  statute  of  *li*        *   570 

mkatibns,  the  plaintiff  may  reply  a  writ  or  any  other  matter, 

of  which  he  could  avail  himself  in  the  action  of  a**ump*ti.(r) 


II  OF  THE  FORMS  AJVJD  PARTS  OF  REPLICATIONS. 

A  replication  is  usually  entitled  in  the  court,  and  of  the  Title,  &c 
term  of  which  it  is  pleaded,  and  the  name*  of  the  plaintiff  and 
defendant  are  stated  in  the  margin  thus  :  "  A  B  against  C  D  /"(«) 
and  where  any  new  matter  is  stated  in  the  replication  which  oc- 
curred pending  the  suit)  as  the  death  of  one  of  several  plain- 
tiffs or  defendants  between  the  plea  and  replication,  this  should 
be  suggested,  and  a  special  imparlance  may  be  stated  at  the  head 
of  the  replication.^) 

When  the  plea  concludes  to  the  country^  the  replication  con*  To  a  plea  con- 
sists either  of  the  common  or  special  similiter  ;  the  first  is,  Ccluiuf^  ° 
"  and  the  said  plaintiff  doth  the  like ;"  and  the  latter  is  thus, 
44  and  the  said  plaintiff  as  to  the  said  pleas  of  the  said  defend- 
"  ant  by  him  first  and  secondly  above  pleaded,  and  whereof  he 
«  hath  put  himself  upon  the  country  doth  the  like ;"  and  the 
plaintiff  must  join  issue  or  demur,  and  cannot  reply  any  new 
matter  when  a  plea  concludes  to  the  country .(c)  If  in  the  «*- 
mUiter  there  be  any  mistake  in  the  names,  the  defendant  may 
demur,  but  where  to  an  issue  tendered  by  the  plaintiff,  the  de- 
fendant has  added  the  similiter  by  the  plaintiff  'a  name,  or  the 
plaintiff  has  joined  it  by  the  defendant's  name,  this  defect 
*will  be  aided  after  verdict,  there  being  an  affirmative  and  ne-         *  57} 


(0)  Com.  Dig.  Pleader,  3  M .  13.  (r)   Ante,  554. 

Sed  quaere  if  the  plaintiff* ought  not  in  (a)   See  the  precedent,  post,  vol. 

•oeh  ease  to  new  assign,  tee  post,  and  2.  592,  503. 

vol.  2.  652.  n.  (e).  (fi)  See  the '  forms,  post,  yoI.  C. 

(p)  1  Salk.  248.                  »  592,593. 

(tf)   Tho.  Ent  304.    Post,  vol.  2.  (c)  Com.  Dig.  Pleader,  U.  t.     C«. 

&41.     Com.  Dig.  Pleader,  3  M.  3d  Lit.  126.  a.    Hob.  271. 
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To  a  plea  eon-  gative  before ;  it  was  once  indeed  held  that  the  want  of  a  At 
Vowury.  °  *  iiter  was  not  aided  or  amendable  after  verdict*  and  where  a. 
the  similiter  the  defendant's  name  was  put  instead  of  toe  phk> 
tiff's,  the  Chief  Justice  dismissed  the  jury,  coacerang  he  ki 
no  .commission  to  try  the  issue ;  but  in  a  subsequent  case,  whae 
a  similar  mistake  was  made*  the  court. after  trial  of  ttainaa. 
refused  to  arrest  the  judgment,  and  at  length  the  um&ttnm 
allowed  to  be  inserted  after  verdict,  instead  of  the  kcupoo 
three  grounds ;  first,  that  it  was  an  omission  of  the  clerk; 
secondly,  that  it  was  implied  in  the  &c.  added  to  the  fast  pled* 
ing  j  and  thirdly,  that  by  amending,  the  court  only  made  tha 
right  which  the  defendant  himself  understood  to  be  so,  by  is 
going  down  to  trial  ;(c)  so  where,  to  a  rejoinder  concluding 
with  a  verification,  'the  plaintiff  instead  of  taking  issue,  ant 
concluding  to  the  country,  added  the  dmi&ter,  and  took  dwn 
the  record  to  trial,  and  the  defendant  obtained  a  verdict,  thecowt 
would  not  grant  a  new  trial,  but  amended  the  recorded) 
To  a  bka  of      We  have  seen  that  a  plea  of  nul  tiel  record,  concludes  with 
or  stating  a  an  averment  and  prayer  of  judgment  «  actio,  8cc.  unless  is  the 
record.  €we  ^  ft  j^j^^  in  Ire  land. (e)     If  the  plea  deny  a  iwri 

in  the  Mine  court,  the  replication  thereto  should  reassert  the 
existence  of  the  record,  and  conclude  wkh  a  prayer  that  it  may 
be  viewed  and  inspected  by  the  court,  and  a  day  is  given  to  the 
*  572  parties ;(/)  *and  when  the  record  of  another  court  is  denied, 
the  replication  reasserts  it,  and  a  day  is  given  to  the  plaintiff© 
bring  it  in.(£)  When  the  defendant  has  pleaded  a  record  rf 
the  same  court,  the  replication  denying  it,  concludes  with  t 
verification,  and  a  day  is  given  to  the  parties  to  bear  judg- 
ment;^) and  where  the  defendant  has  pleaded  a  record  of 
another  court,  the  replication  of  nul  tiel  record  may  either  cot* 
elude  by  giving  the  defendant  a  day  to  bring  it  ift>(0  or  vat 


(t)  SSaund.  319.  n.  6.    Cum.  Dig.  ( $•)  Post,  vol.  2.  625.    2 Salts* 

Pleader,  B.  II,  12. &tc.  3  Bl.  Coin.  330,331. 

(d)   1  New  Hep.  28.  (A)  Post,    vol.  2.  602.     Sec  tbe 

(<•)  Ante,  537.     2  Wilt.   114*      5  practice,  Tidd's    Prae.  4th  edit  «fli 

East,  473.  679. 

k     (/)    Post,  vol.  2.  C24.     SLutw.  (i)  See  post,  volldW, 
15 11.    Hernc,  278.     Barnes,  336. 
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an  averment  and-  prayer  of  the  debt  and  damages,  fcc.(y)  ia  Ts  a  plea  *f 
the  former  case  the  issue  is  complete  upon  the  replication,  cora\  yc. 
but  in  the  latter  there  should  be  a  rejoinder  reasserting  the  ex- 
istence of  the  record,(£)  and  therefore  the  first  form,  as  be- 
ing the  most -concise,  is  obviously  preferable.  Where  matter 
of  fact,  as  well  as  matter  of  record,  is  properly  put  in  issue, 
the  replication  may  conclude  to  the  country .(/) 

The  replication  to  a  plea  containing  new  matter,  and  con-  To  a  special 
aequently  concluding  wkh  a  verification,  may  be  considered  ^n^-wth^ 
with  reference,  1st.  To  the  commencement;  2dly.  The  body  ;  i*r*Jicatwn. 
and,  3dly.  The  conclusion.    The  commencement  of  the  re- 
plication in  such  case  contains  a  general  denial  of  the  effect  of 
the  defendant's  plea ;  the  body  shews  the  ground  on  which  that 
denial  is  founded ;  and  the  conclusion,  is  either  to  the  country 
or  to  the  record,  if  it  merely  deny  the  plea ;  or  if  the  replica- 
tion contain  new  matter,  it  should  conclude  *with  a  verification 
and  a  prayer  that  judgment  may  be  awarded  in  the  plaintiff's 
favour. 

-  1st.  The  commencement  of  the  replication,  when  matter  of  /.  The  am- 
estoppel  is  replied,  after  stating  the  title  of  the  court  and  term 
and  the  names  of  the  parties  in  the  margin,  is  thus :  «  And  the 
"  said  plaintiff  saith  that  the  said  defendant  ought  not  to  be 
t'  admitted  in  his  said  plea  to  aver  that,"  fee.  (stating  fully  the 
matter  alleged  in  the  /ilea  which  the  replication  afterwards  shews 
the  defendant  is  estopped  from  relying  on)  "  because  he  saith 
that,"  8cc.  (stating  the  matter  of  estoppeL)(ni) 

When  the  replication  denies  or  confesses  and  avoids  the  plea, 
it  commences  with  an  allegation  technically  termed  the  preclu- 
de non,  and  which  is  as  follows :  "  And  the  said  A  B,  as  to  the 
«  said  plea  of  the. said  C  Z>,  by  him  secondly  above  pleaded, 
«  says  that  he  the  said  A  By  by  reason  of  any  thing  by  the  said 
*<  C  Dy  in  that  plea  alleged,  ought  not  to  be  barred  from  hav* 
«  ing  and  maintaining  his  aforesaid  action  thereof  against  the 
<«  said  C  D,  because  he  says  that,"  &c.(»)     When  the  body  of 


mencement. 


(J)  2  Wilt.  US.     Barnes,   16!.         6/.     I  Saund.  257.  276.  n.  1.  325.  u.  t. 
(fc)  Tidd's  Prac.  4th  edit  679.  6  T.  R.  62. 

(/)  Saver,  208.  299.  (n)  2  Wilt.  42.    If  the  plea  was  in 

(m)  .See  the  form,  poat  vol.  2.  592.    bar  of  the  further  maintenance  of  the 

3  East,  34S.    WiUes,  107    Carth,  66,    suit,  the  replication  should  be  framed  ' 

accordingly,  4  East,  502,  503. 
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I  The  com-    the  replication  only  contains  an  answer  to  a  part  of  the 

emsnt.      ^  commencement  should  recite  or  specify  that  part  intended  tB 

be  answered,  for  should  the  commencement  assume  to  answez 

the  whole  plea,  but  the  body  only  contain  an  answer  to  part,  the 

whole  replication  will  be  insufficient  and  so  vice  versa  £9}  m 

*  574        this  case  the  form  may  *run  thus :  **  And  the  said  A  B%  as  to 

"  so  much  of  the  said  plea  of  the  said  C  Df  by  him  accoodly 
"  above  pleaded,  as  relates  to  the  said  supposed  recognisance  in 
"  that  plea  mentioned,  says  that  he  ought  not  to  be  barred  foam 
"  having  or  maintaining  his  aforesaid  action  thereof  against  him 
'<  because  he  says  that,"  &c.  (« fating  the  answer  to  such  part  y 
the  plea,  and  with  the  proper  conclusion  theretOy)  and  the  answer 
to  the  other  part  of  the  plea  commences  as  follows :  "  and  the 
v  "  said  A  £y  as  to  the  residue  of  the  said  plea  saith  pretbaH 

"  w©»,  8cc.  because,"  8cc.(  fi)  On  the  other  hand,  when  the 
matter  to  be  replied  is  equally  an  answer  to  several  pleas,  it  is 
proper,  in  order  to  avoid  expense,  to  answer  all  the  pleas  m 
one  replication^?),  and  the  replication  de  ivjuriis  suis  propria 
absque  tali  causa  to  two  several  justifications  by  different  de* 
fendants  in  the  same  action,  was  held  sufficient  ;(r  >  in  these  cases 
the  commencement  should  apply  to  and  profess  to  answer  aQ 
the  pleas.  So  where  to  a  plea  of  judgments  outstanding,  the 
the  plaintiff  replies  that  each  is  fraudulent,  he  may  conclude 
with  one  verification.^) 
If.  The  body.  With  respect  to  the  body  of  the  replication*  we  have  seen 
that  it  contains  either,  1st.  Matter  of  estoppel;  2dly.  A  denial 
of  the  plea  ;  3dly.  A  confession  and  avoidance  of  it  ;  or,  4thlv. 
In  the  case  of  an  evasive  plea,  a   new  assignment.     We  will 

*  575         consider  each  of  these  in  the  same  order. 

1ft.  Estoppel        »lst#   ^a  to  maltcr  of  estoppel  ;(0    When  it  appears  on 

the  face  of  the  declaration,  the  plaintiff  may  demur  to  the 


(0)   1  Saund.  28.  n.  3.  377,  378.  mary  on  Heading,  71,  72.    Sed  nde 

Com.  Dig.   Pleader,  F.  25.      Lutw.  1  Leon.  139.  as  to  a  demurrer. 

241.    2  B.  8c  P.  427.    Summary  on  (r)  Ibid.     1  Leon.  124.    Cro.  Elix. 

Pleading,  72.     4  Ea*t,  503,  504.  139.     1  Sid.  39. 

(p)   1  Saund.  337,  338.    See  the  («)  1  Saund.  338.  n.  5.  1  Salk.  31*. 

forms,  post,  vol.  2.  594.  604.     Lutw.  298. 

Ail.    Com.  Dig.  Pleader,  F.  4.  (0  As  to  estoppels  in  general,  tee 

(?)  See  the  form  in  8  Wentw.  5.  Com.  Dig.  frtaipel.    Summary,  10$„ 

*  1  Leon.  124.     1  Sid.    39.     Yelv.   65.  104,               * 
Com.  Dig.  Pleader,  F.  4.  k  24.    Sum,- 
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plea  ;(k)  as  in  covenant  by  the  lessor  or  the  assignee  of  the  re-  //.  The  body.. 
version,  if  the  defendant  plead  nil  habuit  or  generally  that  the    *'"     *  °™* ' 
lessor  was  not  seised  in  fee,  without  shewing  that  he  was  seised 
of  any  estate  in  the  demised  tenements  ;(?>)  but  if  the  matter 
of  estoppel  do  not  appear  from  the  anterior  pleadings,  the  repli* 
cation  should  set  it  forth,  and  have  the  proper  commencement 
and  conclusion  ;  as  in  debt  or  assumpsit  for  rent,  without  set- 
ting forth  the  indenture,  if  before  the  1 1  Geo.  IT.  c.  19.  the  de- 
fendant pleaded  nil  habuit  in  tenementis^  the  plaintiff  was  bound 
to  reply  the  indenture,  and  conclude  undc  petit  judicium  if  the 
defendant  should  be  admitted  to  plead  the  plea  against  his  own 
acceptance  of  the  lease  by  indenture,  for  if  the  plaintiff  replied 
that  he  had  a  sufficient  estate  to  make  the  demise,  he  lost  the 
benefit  of  the  estoppel  ;(w)  but  this  is  altered  by  the  above-  « 
mentioned  statute,  and  now  the  plaintiff  might  demur  to  such  a 
plea;(.r)  so  if  it  be  recited  in  the  condition  of  a  bond,  that  a 
fact  exists,  the  estoppel  on  the  party  executing  it,  may  be  re- 
plied ;(y)  and  where  the  matter  has  been  tried  upon  a  particu- 
lar issue  in  the  trespass,  and  found  by  the  jury,  such  finding 
may  *be  replied  as  an  estoppel.(y)  *   As  a  species  of  estoppel         *  576 
it  may  be  proper  here  to  notice  that  if  in  debt  on  a  bond,  con- 
ditioned for  the  performance  of  covenants,  the  defendant  false- 
ly plead  that  there  were  no  covenants  in  the  indenture  on  his  «- 
part,  the  plaintiff  may  reply  setting  out  the  indenture  contain- 
ing such  covenants  and  demur.(Z) 

The  second  description  of  replication  is  that  which  neither  2dly.  Denial 
concludes  the  defendant  by  matter  of  estoppel,  nor  confesses  of  the  P,eir- 
and  avoids  the  plea,  but  denies  or  traverses  the  truth  thereof  ei- 


(u)  1  Saund.  326.  n.  4.  2  Stra.  817.  (y)  I  Saund.  325.  n.  4.  &  215.  n.  2. 

7  T.  R.  537.    8  T.  R.  487.     Willes,  6  T.  R.  62.    Willes,  9. 

13.  (y)  3  East,  346.  and  see  the  prece- 

(■»)  Id.  ibid.     1  New   Rep.  160.    2,  dent  in  trespass  for  mesne-  profits, 

Saund.  207,  208.  418.  n. ).    Post,  vol.  where  to  a  plea  of  title,  the  recovery 

2.  500.  in  ejectment  was  replied.    2  Rich.  C 

(w)  1  Saund.  325,  326.  n.  4.  8c  276.  P.  444. 

n.  1.    3  East,  346.    2  Rich.  C.  P.  440.  (z)  1  Sadnd,  316,  317.  Si  8,  319. 

(x)5T.R.4.     1  Wits.  314. 


* 
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adivTDen°bf   th*T  in  ^art  or  in  whole  00    **  Wl^  ^  P^per  to  consider  tb* 
•f  the  plea,     nature  of  these  replications,  under  the  following  heads: 


*  577 


"*I.  A  denial  of  the  whole  plea,  or  de  injuria,  &c. 

C  1st.  When  allowed,  or  not  proper,  or  not  advisable: 
{  2dly.  The  form  of  such  replication. 

II.  A  denial  of  only  fiart  of  the  plea. 
C  1st.  Of  what  feet 
\  2dly.  The  mode  of  such  special  denial. 

III.  A  denial,  and  stating  a  particular  breach,  Sec. 


It  is  necessary  to  premise  as  a  general  rule,  that  it  is  the 
first  object  of  pleading,  to  bring  the  point  in  dispute  between 
the  parties  at  as  early  a  stage  of  the  cause  as  possibles  to  a  sm- 
gle  issue  or  point,  which  is  not  multifarious  or  complex  ;(*) 
and  therefore  the  issue  must,  in  general,  be  single.M  But  this 
single  point  may  consist  of  several  /acts,  if  they  be  dependent 
and  connected, (rf)  and  therefore  wherein  trespass  the  defendant 
justified  under  a  right  of  common,  and  the  plain  tiff  in  his  repli 
tion  traversed,  <rthat  the  cattle  were  the  defendant's  own 
"  tie,  and  that  they  were  levant  and  couchant  upon  the  premt- 
"  ses,  and  commonable  cattle,"  the  replication  was  on  a  special 
demurrer,  assigning  for  cause  that  it  was  multifarious,  hokfen 
to  be  good.(e)   So  according  to  the  first  resolution  in  CrogateU 


(a)  The  nature,    language,    and 
form  of  a  traverse,  will  presently  be 
more  particularly  considered ;  it  is 
proper,  however,  here    to  observe, 
that  any  replication,  Sec.  denying  the 
matter  alleged  in  the  prior  pleadings, 
Is  in  its  more  extensive  signification  a 
traiwuif  and  there  is  no  real  distinc- 
tion between  ti'averees  and  denials, 
they  are  the  same  in  substance.  (Wil- 
les*  Rep.  224.)    However,  htrccverte, 
in  the  strict  technical  meaning,  and 
more  ordinary    acceptation   of    the 
term,  signifies  a  direct  denial  in  the 
formal  words,  "without    this, 
*'  that/*  fete,  of  a  material  fact  in 
the  preceding  pleading,  whether  de- 
claration, plea,  replication,  &c.  and  is 
in  general  prefaced  by  a  formal  in- 
ducement. (Summary  on  Pleading, 


75.)  This  formal  mode  of  denial  b 
still  frequently  adopted  in  the  actio* 
of  trespass,  but  it  is  rarely,  if  ever 
requisite,  and  should  not  be  unneces- 
sarily adopted,  as  it  certainly,  by  re- 
quiring a  rejoinder  repeating  the 
matter  in  the  plea,  tends  to  onneeet- 
sary  delay,  prolixity,'  and  expense  in 
the  pleading,  see  the  learned  obser- 
vations of  Mr.  Serj.  Williams,  in  1 
Saund.  103.  in  notis,  and  Ld.  Raym. 
641.  1  Burr.  320.  As  to  the  nature 
of  a  traverse  in  general,  see  Summa- 
ry on  Pleading,  75  to  80. 

(*)  Willes,  204.  254.  I  East,  217. 
1  Burr.  9*).    Summary,  77. 

(c)  Id.  ibid. 

(<0  1  Burr.  S20.  Wines,  100.  •• 
c.    Bull.  N.  P.  93.    $  Co.  67.  b. 

(e)  Id.  ibid. 
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ease,  t&  a  justification  under  proceedings   in  the  admiralty  //  The  body. 
court}  hundred  court,  or  county  court,  or  any  other  court,  of^^a. 
which  is  not  of  record,  de  injuria  sua  propria  is  good,  all  be- 
ing  matter  of  fact  and  making  but  one  cause  or  justifica- 
tion^/)    Indeed  in  some  cases  the  traverse  or  denial  must 
consist  of  more  than  one  fact,  for  it  is  another  rule  *that  in  a         *  578 
traverse  the  plaintiff  cannot  narrow  the  title  set  up  by  the  de- 
fendant.^)    And  indeed,  according  to  some  modern  cases,  it 
should  seem  that  the  mere  circumstance  of  a  replication  put* 
ting  in  issue  several  material  facts,  is  not  the  ground  on  which 
it  is  in  general  objectionable. (/)     We  will  now   proceed  to 
consider  the  particular  instances,  when  a  general  denial  of  the 
whole  plea  is  or  is  not  allowed,  or  may  not  be  proper  or  advisable* 

In  actions  on  contracts  and  in  replevin,  the  replication  de*  Pint.   Gene- 

*  *   .       <.  .......  **1  denial 

mes  the  fact  or  one  of  the  facts  alleged  m  the  plea  in  express  when  allowed 
words.(y)  But  in  trespass,  and  in  actions  on  the  case  for  slan-  |J  a^iaibie?* 
der,  a  replication,  containing  a  general  denial  of  the  whole  /ilea, 
frequently  occurs,  and  is  termed  a  replication  de  injuria  sua 
propria  absque  tali  causa,  or  "  de  son  tort  demesne  sans  tiel 
"  cause V(h)  This  replication  puts  in  issue  and  compels  the 
defendant  to  prove  every  material  allegation  in  his  plea,(i)  and 
therefore  it  is  frequently  advantageous  to  the  plaintiff  to  adopt 
it,  when  by  the  rules  of  pleading  it  is  permitted. 

In  general,  when  the  defendant's  plea  consists  merely  of 
matter  of  excuse^  and  not  of  matter  of  right  or  interest  incon- 
sistent with  or  affecting  the  right,  the  infringement  of  which 
is  complained  of  in  *the  declaration,  whether  it  relate  to  the  %  579 
persons,  personal  property,  or  real  property,  the  general  re- 
plication de  injuria  is  sufficient  .(it)    And  in  these  cases  when  a 


(J")  Id.  ibid.    Willes,  101.  n.  c,  collected  in  Crogate's  case,  8  Co.  67. 

(c)  4  T.  It.  t57.    Summary,  78.  Cockerel!  v.  Armstrong,  Willea,  99. 

(/)  1  B.  &  P.  80.    Bull.  N.  P.  93.  Doct  Flae.  vol.  1.  133  to  115.    and    y 

Sed  vide  Willea,  100.    1  Burr.  330.  Com.  Dig.  tit  Pleader,  F.  IS.  fcc    1     * 

Summary,  77.    8  Co.  67.  b.  B.kP.  79,  80.  Finch.  La*,  395,  39$. 

(£-)  In  replevin,  the  replication  de        (0  Com.  Dig.  Pleader,  F.  18  to  24. 

injuria,  never  occurs.    Fineh.  Lav,  8  Co.  67.  a.     Willes,  100. 
396.    Ante,  560.  (fc)  S  Co.  67.  a.    Com.  Dig.  Plead- 

(A)   Com.  Dig.  Pleader,    F.    18,  er,  F.  18.  &c.     Doct  Plac,   113  to 

Crogate's  case,  8  Co.  67.  Moat  of  the  115.     l.B.  ti  P.  80.     1  Kan,  913.  21 V 

points  telatiog  to  this  replication,  are  218. 

Vol.  I.  [  53  ] 
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« 

IJ.  Tlte  boify.  title  is  stated,  merely  as  inducement  to  the  defence,  the  plain- 
«?!'tUe  pU^  i*tt  nee<*  nat  answer  or  particularly  deny  it,  because  it  is  mere- 
ly collateral  to  the  mutter  in  dispute,  which  constitutes  the  tiif- 
ference  between  a  ca6e,  in  which  the  plaintiff  makes  title  by 
his  declaration  to  any  thing,  and  the  defendant  in  his  plea  de- 
nies it  or  claims  an  interest  therein,  affecting  the  same,  when 
he  must  reply  special ly.(/)     Thus  in  an  action  for  an  assault, 
if  the  defendant  plead  son  assault  demesne^  or  that  he  arrested 
the  plaintiff  upon  hue  and  cry  levied, (m)  or  the  plea  be  mode- 
rate correction  of  a  servant  for  his  neglect. of  service,  the  ge- 
neral replication  de  injuria  is  sufficient ;(«)  and  though  suck 
excuse  for  the  personal  injury  may  be  stated  in  the  plea  to  de- 
pend  on  the  possession  of  land  or  personal  property*  as  if  the 
defendant  plead,  that  the  plaintiff  entered  upon  his  possession, 
and  that,  therefore,  the  defendant  molliter  mantis  imposuit  to  re- 
move him,(o)  or  if  the  plea  be  that  the  defendant  was  srUea\  Ice. 
as  rector,  and  that  the  tithes  were  severed,  and  that  the  plaintiff 
endeavoured  to  carry  them  away,  and  that  the  defendant  in  de- 
fence of  his  tithes,  molliter  manus  imfiosuit)  8cc.  in  these  cases  this 
*   580         general  replication  *is  sufficient ,  and  the  plaintiff  need  not  answer 
the  defendant's  title,  because  the  plaintiff  by  his  action  clcoms 
nothing  in  the  soil  or  corn,  but  only  damages  for  the  battery, 
which  is  merely  collateral  to  the  title,  and  which  is  stated  mere- 
ly as  inducement^ /?)     However  in  a  recent  case  it  seems  to 
have  been  considered  that  where  the  excuse  arises  in  port  out 
of  the  seisin  in  fee  of  another,  then  de  injuria  is  insufficiently) 
So  in  trespass  to  personal  property,  if  the  defendant  merely 
justify  the  chasing  cattle  or  removing  goods  from  off  land,  of 
which  he  was  possessed,  the  general  replication  will  suffice  ;(r) 
and  in  trespass  to  real  property,  if  the  defendant  in  his  plea  do 


(I)  Yelv.   157.      Cro.  Jac.  325.—  ( p)  Yelv.  157.    Cro.  Jac  2»4»  2* 

Willcs,  102,  103.     Com.  Dig.  Plead-  Com.  Dig.  Pleader,  F.  18.  * 

er,  F.  20,  SI.  (9)    Ante,  565,  564.      1  B.  k  P. 

(m)  *  Co.  67.  a.       1  Saimd.  £44.  a.  80.    and  see  Wiltea,    103,  103.     15 

A.  7.  Mod.  582.    Cro.  Eli*.  539,  *40.    Cm. 

(»)  Gilb.C.  P.  154.      Wiltes,  103.  Jac.  598. 

(o)  Latch.  128.  221.        Com.   Dig.  (»*)  Ante,   564. 
Pleatler,  F.  18.     12  Mod.  582. 


TO  A  SPECIAL  PLEA.  580 

Jiot  claim  any  interest  therein)  or  easement  over  the  same,  the  It  The  body. 
replication  de  injuria  is  sufficient ;  as  if  in  trespass  for  pulling  ^Jj*  Denial 
down  a  building,  the  defendant,  without  claiming  any  interest 
therein,  plead  that  he  removed  it  as  being  a  nuisance  on  his 
land,  this  general  replication  will  suffice  ;(«)  so  if  in  trespass  to 
land  with  cattle,  the  defendant  plead  that  the  plaintiff 's  fences 
were  out  of  repair,  whereby  the  defendant's  cattle  escaped  into 
the  plaintiff's  close,  this  plea  consisting  merely  of  matter  of 
excuse,  and  claiming  no  interest  in  the  land,  may,  it  is  said,  be 
answered  by  the  general  replication  ;(/)  and  though  it  is  staled 
as  a  general  rule,  that  where  the  defence  rests  upon  an  .au- 
thority of  law,  the  replication  *raust  be  special. (u)  yet  this  as  *  581 
a  general  position  is  inaccurate  ;(v)  for  if  the  defendant  justify 
as  constable  and  without  warrant  taking  the  plaintiff  for  a  breach 
of  the  peace ;  or  as  a  vagrant  or  lunatic  ;(tp)  or  under  a  pub- 
lic act  of  parliament,  or  under  a  right  for  all  persons  given  by 
the  common  law  ;(x)  or  if  in  false  imprisonment,  the  defend- 
ant justify  by  process,  out  of  the  admiralty,  hundred,  or  coun- 
ty court,  or  other  court  not  of  record,  the  general  replication 
is  sufficient,  all  being  matter  of  fact,  and  making  but  one 
caused)  and  the  instance  of  an  entry  to  view  waste,  proceeds 
on  a  special  re  a  son.  (Z) 

But  if  in  any  case  the  defendant  justify  by  warrant  of  a  jus- 
tice of  the  peace,(a)  or  as  servant  of  another  or  by  his  command^ 
the  replication  must  be  special,  and  must  admit  or  protest  the 
warrant  or  commandment,  and  reply  de  injuria  absque  residuo 
causa,  or  take  issue  simply  on  the  warrant  or  commandment.(i) 
So  when  by  the  defendant's  plea  any  authority  or  power  is  me- 
diately or  immediately  derived  from  the  plaintiff,  there  although 


(«)  Summary,  SI,  82.  Mod.  582.      8  Co.  67.  a.     Doet  Plae. 

(0  Ante,  567.  114. 

(u)  8  Co.  67.  b.  (r)  12  Mod.  582. 

(v)  12  Mod.  582.  (ti)  12  Mod.  582,  583. 

(w)    Com.    Dig.   Pleader,    F.  18.        (£)  Id.  ibid.      8  Co.  67.  b.  67.  a. 

12  Mod.  582.  Lutw.  1*59.      Doet   Plac.   113,  114 

(x)  12  Mod.  580,  581.  1  B.  &  P.  1  B.  &  P.  76.  Com.  Dig.  Pleader,  F. 
77.  Summary,  81.  Ace.  Tidd'a  Willes,  100,  101.  2  Saand.  295.  b^n. 
Prac.  3d  edit.  635.  and  8  Co.  67.  b.  1.  2  Bra  Abr.  tit  de  ton  tart  de- 
cant r.  mesne,  pi.  13.  15. 

(if)  Com.  Dig.  Pleader,  F.  19.     12 
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XL  The  body,  no  interest  be  claimed*  the  plaintiff  ought  to  answer  it  special* 

of  ljh  DTM    *y»  and  sh*N  not  roP1?  &  W****  fenewMyi(c)  as  if  he  justify 

*  582        °7  virtue  of  'the  lease*  or  license,  or  command,  of  the  phm- 

tiff.(d)  So  when  the  defendant  in  his  plea  claims  in  his  own 
right,  or  as  lessee  or  servant  of  another  any  right  to,  or  inte- 
rest in,  the  personal)  personal  property ,(/)  or  real  property^* ) 
for  a  supposed  injury  to  which  the  plaintiff  has  declared,  or 
any  right  of  way,(A)  common,(i)  or  other  easement,  kc-O") 
.  or  rent  issuing  out  of  the  land  claimed  in  the  declaration  ;(*) 
i  or  if  the  plea  contain  matter  of  record  not  slated  merely  as  in- 
ducement^/) and  of  which  a  jury  cannot  be  competent  judges, 
as  if  the  sheriff  or  his  officer  justify  under  process  of  a  court 
.  of  record,(m)  or  if  the  defendant  justify  under  a  warrant  of  a 
justice  pf  the  peace,(*)  or  under  a  particular  custom  of  a 
manor,(o)  or  in  some  cases  by  authority  of  law,  as  to  view 
waste  ;(/;)  in  these  cases  the  replication  de  injuria,  is  impro- 
perly) and  the  plaintiff  must  either  deny  the  title,  easement, 
warrant,  Sec.  in  particular,(r)  or  admitting,  or  in  some  cases 

*  583        protesting  'those  matters,  must  reply  that  the  defendant  com- 

mitted the  trespasses  of  his  own  wrong,  and  without  the  residue 
of  the  cause  alleged  by  the  defendant ;  in  which  case  it  will 
not  be  incumbent  on  the  defendant  to  prove  either  of  those 
matters.  And  where  matter  of  record  is  denied,  the  replica- 
tion should  not  be  de  injuria  >  8c c.  with  a  traverse  of  the  record, 
but  should  be  merely  nut  ticl  record.{s) 


(c)  8  Co.  67,  68.  1  B.  k  P.  80.  (/)  Willes,  103.  n.  a.  Com.  1%. 
Com.  Dig.  Pleader,  F.  22.  Pleader,  P.  19,  20.    2  Leon.  81. 

(d)  Com.  Dig.  Pleader,  F.  2*.  («)  8  Co.  67.  a.  Poet-  Plae.  114. 
Saramary,  83.  Bro.  Abr.  tit.  de  ton  Coin.  Dig.  Pleader,  F.  20.  FUrdr.fi. 
tori]  pi.  30.     Ld.  Raym.  104,  105.  12  Mod.  580,  581,  582. 

(<?)  WiHes,  103.  (»)    14  Mod.   5*3,    583.       Doet 

(/)  .Yelv.  157.       Cro.  Jae.  225.  Plac.  113. 

Cro.ElR.5S9.  (•)   Com.    Dig.    Pleader,   F.  9*. 

O)  8  Co.  67.  ft-      1  B.  Si  P.  79.  c.  Hob.  76.      3  Lev.  49.      8  Co.  67.  a. 

SO.     Willes,  52.  99.  101,   102.  Doct.  Willes,  202. 

Plac.  114.    Com.   Dig.   Pleader,   F.  (/>)  8  Co.  67.  b.   Com.  Dig.  PleatV 

21.  &c.  er,  F.  23.    12  Mod.  582. 

(A)  Id.  ibid.    1  B.  k  P.  79.  (?)  See  all  the  above  eases,   and 

(/')  Id.  ibid.  S  Co.  67.     !B.«P.  79,  80.    Doet 

O)  ld.  ibid.  Plac.  1 14.    Com.  Dig.  Pleader,  F.  20. 

(*)  S  Co.  67.  a.     1  B.  &  P.   76.  be. 

Willes,  52.    Com.  Dig.  Pleader.  F.  (r)  Lutw.  1459. 

21.  («)  SLer.  243,  244.    Lntw.  1459. 
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Thus  where  in  trespass  for  taking  the  plaintiff's  servant,  the  II  The  hody. 
defendant  pleaded  that  the  father  of  the  person  taken,  held  of  **•*  D^*4 
the  defendant  by  knight's  service)  and  died  seised,  and  that 
the  person  taken  being  under  age,  the  defendant  seised  him  as 
his  ward,  the  general  replication  de  injuria  was  held  insufficient, 
the  plea  claiming  an  interest  on  the  person1  claimed  by  the 
plaintiff  in  his  declaration.^)  So  if  in  trespass  for  taking 
goods,  treeB,  fee.  if  the  defendant  plead  that  he  took  them  as 
tithe  or  as  a  distress  for  rent,  or  as  damagerfeasanty  shewing 
title  thei+to,  the  general  replication  will  he  improper  ;(u) 
though  by  the  statute  of  sewers,  and  as  to  distresses,  for  poor 
rates,  exceptions  are  introduced  ;  and  where  in  a  justification 
of  taking  cattle,  damagerfeasunt,  the  defendant  sets  out  a  title, 
and  does  not  rely  merely  on  possession,  the  replication  should 
be  special  ;(v)  the  other  instances  are  already  sufficiently  enu- 
merated. It  also  seems  that  though  the  plea  *claim  no  interest  i 
in  the  property  mentioned  in  the  plaintiff's  declaration,  but 
merely  contains  matter  of  excuse,  yet  that  where  such  matter 
of  excuse  arises  in  part  out  of  the  seisin  in  fee  of  another,  it 
is  not  advisable  te  reply  de  injuria,  because  that  replication  is 
only  allowed  where  in  the  plea  an  excuse  is  offered  to  pergonal 
injuries,  and  not  even  then  if  it  relate  to  any  interest  in  land, 
which  would  make  part  of  the  issue,(«>)  there  being  a  distinc- 
tion in  this  respect  between  a  plea  relying  merely  on  possession 
as  inducement,  and  where  an  interest  is  pleaded  by  way  of 
title.(*) 

There  are  also  many  cases,  in  which,  though  the  replication 
de  injuria*  might  not  be  objectionable  upon  demurrer,  still  it 
will  not  be  proper  to  adopt  it,  and  it  may  be  necessary  in  effect 
to  confess  and  avoid  the  plea,  as  in  the  instance  before  men- 
tioned ;(y)  and  in  an  action  of  false  imprisonment,  where  the 


(0    WMe»,    102.      Yelv.   158.     1  (v)  I B.  fc  P.   SO.     Wiliea,  102, 

Brown.  2JL5.    Com.  Dig.  Pleader,  F.  103.     Cro.  Jac.  598.    lid.  Raym.  640. 

SI.  13  Mod.  582.     Cro.  EJiz.  5S9,  540- 

(k)  Ante,  564,565.  Cro.  Jae.  225.  Yehr.  157.  observed  upon  in  Willes, 

Yelv.   157.     Cro.  Eliz.  539.     Com.  101.    2Saund.  294. 

Dig.  Pleader,  F.  21.     1  B.  fc  P.  76.  (x)  Cro.  Car.  ISO.    Ld.  Raym.  120. 

Wiliea,  52.  99.  Carth.  10. 

(t>)  Ante,  564,  565.   1  Lev.   Com.  {y)  Aute,  563. 
pig.  Pleader. 
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//.  The  bsAf.  defendant  justifies  the  commitment  as  a  magistrate  for  a 

My.  Denial  ble  offence,  in  consequence  of  an  information  upon  oath*  the 
plaintiff  under  the  general  replication  dc  injuria  sua  propria 
&c.  cannot  give  in  evidence  a  tender  and  refusal  of  bail,  but 
ought  to  reply  that  matter  specially.(z)  So  in  other  cases 
where  it  may  not  be  absolutely  necessary  to  reply  specially,  it 
may  be  advisable  so  to  do,  in  order  to  narrow  the  plaintiff's 
evidence,  and  to  compel  the  defendant  to  admit  a  part  of  his 
title. (a) 

*  565  *Where  dc  injuria  is  improperly  replied,  the  defendant  may 

demur  generally,  but  the  defect  will  be  aided  after  verdict{6) 

Form  of  pe-       In  point  oiform  the  general  replication  dc  injuria*  or  dt  torn 

&fajurio"kc.  tort  dcmcmty  would  be  defective,  unless  the  words  absque  talL 
causa  be  added,  though  the  omission  would  be  aided  by  ver- 
dict.(c)  The  usual  language  of  this  replication  is,  a  firecbuU 
"  noriy  because  he  says  that  the  said  defendant  at  the  said  times 
"  when,  Sec.  of  his  own  wrong,  and  without  the  cause  by  him 
"  in  his  said  second  plea  alleged,  committed  the  said 
"  in  the  introductory  part  of  that  plea  mentioned,  in 
"  and  form  as  the  said  plaintiff  hath  above  in  his  said  decUra- 
"  tion  complained  against  the  said  defendant,  and  this  he  the 
"  said  plaintiff  pAys  may  be  inquired  of  by  the  country,"  fee* 
which  is  uniformly  the  conclusion  of  such  a  replication.  The 
word  cause t  though  in  the  singular  number,  puts  in  issue  all 
the  facts  in  the  plea,  which  constitute  but  one  cause  ;W)  and 
if  such  a  replica  lion  be  adopted,  as  we  have  seen  it  may,  in 
answer  to  two  or  more  pleas  by  different  defendants,  the  tab 
causa  will  suffice,  reddendo  singula  dnguiis^c)  and  the  words  mode 
et  forma,  only  put  in  issue  material  allegations  in  the  plea^/) 

Secondly.  Dc-       When  the  plaintiff  is  not  at  liberty  to  reply  dc  injuria  to  the 
part  of  the  *  whole  plea,  but  must  deny  *some  particular  fact  or  facts,  it  is 

S[ea'r  ftT**  t0  te  considered  what  fact  he  may  deny ;  and  secondly,  the 

form  of  such  denial.(jr) 


(*)  2  B1.  Rep.  1165.  (</)  8  Co.  67. 

(a)  WHles,  904. 254.    1  East,  217.  (e)  I  Leon.  124.    Crt>.  Etrt  139.  I 

(b)  Com.  Dig.    Pleader,    P.  24.  Sid.  59.    Ante,  574. 

Hob.  76.    Sir  T.  Ray m.  50.  (  /)  Ante,  470.    Gilb.  €X  P.  51 . 

(c)  Com.  Dig.  Pleader,  F.  24.  Cro.  (^)    As  to  traverse*  in  general* 
Jac.599.    Gilb.  C.  P.  153.   I  Sid.  341.  Com.  Difr.  Pleader,  G. 

Lutw.  13S4. 
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1st  A  party  may  traverse  or  deny  any  material  allegation  in  //.  The  bodg. 
his  opponent's  pleading,  although  it  might  have  been  unneces-  ^\^£ 

sary  to  state  it  so  firecuely  as  laid  5  but  where  the  allegation  1st  What 

...  .  ,  .r .  .    .       feet    may   be 

is  not  material  it  cannot  be  traversed  ;  as  if  m  an  avowry,  it  be  traversed    eft- 
stated  that  the  defendant  was  seised  in  fee,  though  it  would  dewed, 
have  been  sufficient  to  have  alleged  that  the  close  was  his  free- 
hold) the  seisin  in  fee  may  be  traversed ;(//)  and  a  material 
feet  may  be  denied,  though  laid  under, a  videlicet  ;(£}  and  what- 
ever is  necessarily  understood,  intended  or  implied,  is  traver- 
sable as  much  as  if  it  were  expressly  alleged,^')  but  matter  not 
before  stated,  or  necessarily  implied,  is  not  traversable. (£)     In 
replevin  and  trespass  to  personal  chattels,  if  the  defendant  justify 
as  bailiff,  or  by  the  command  of  another,  his  authority  may  be 
traversed,  but  in  trespass  to  real  property  the  command  is  not 
traversable,  imless  both  parties  claim   under  the  same  per- 
son ;(/)  and  when  a  party  appears  on  the  face  of  the  pleadings 
to  be  estopped  from  denying  a  fact,  if  he  were  to  traverse  it,  hia 
pleading  would  be  demurrable  ;(m)  and  if  time,  place,  or  any 
other  circumstance,  when  not  material,  be  traversed,  the  opposite 
party  may  demur  on  the  ground  *that  the  pleadings  amount  to        *  587 
a  negative  pregnant  ;(n)  as  if  in  a  plea  it  be  stated  that  on  such  a 
day,  and  at  such  a  place,  the  plaintiff  demised  the  locus  in  quo  to 
the  defendant,  as  the  time  and  place  are  immaterial,  the  replica- 
tion denying  the  demise,  should  hot  put  them  in  issue  ;(o)  and  in 
general  the  intent  or  virtute  cujua^  as  **  by  virtue  of  the  said 
«  warrant,"  &c.  ought  not  to  be  put  in  issue  %,(fi)  nor  is  matter 
of  law  or  legal  inference,  in  general  traversable  ;(?)  as  if  to  a 
plea  stating  a  public  right  of  fishery,  in  an  arm  of  the  sea,  the 
plaintiff  reply  a  prescriptive  right  of  sole  and  several  fishery 
he  should  not  traverse  the  public  right,  because  it  is  an  infer- 


(h)  2  Saund.  207.  notes  21,  22.  24.  (n)  Com.  Dig.  Pleader,  G.liltf, 

Com.  Dig.  Pleader,  Q.    See  2  Saund.  8,9.    2  Saund.  318.    1  Saund.  263. 

175.  1.  n.  (o)  Id.  ibid,  and  Com.  Dig.  Plead. 

(»)  1  Saund.  170.  n.  2.  er,  C.  2.    2  Saund.  314.  3J9.  n.  6. 

( j)  2  Saund.  10.  n.  14.  (/>)  Com.  Dig.  Pleader^.  12 Mod. 

(*)  I  Saund.  312.  n.  4.  387.    1  Saund.  23.  n.  5.  SOT.  n.  3. 

(/)  t  Saund.  347.  e.  n.  4.    I  Eait,  (?)  2  H.  Bl.  182.    5  T.  R.  367. 

945.  n.  e.    Cro.  Car.  586.    Wiltea>  where  4  T.  R.  439.  was  reversed.    2 

100.  n.b.    Ante,  565.  Saund.   159.  a.  161.  n.  11.    1  Saund. 

(m)  Stra.  817.    8  T.  R.  487.    7  T.  2*  b.  5.   Com.  Dig.  Pleader,  G.  5, 
ft.  557.    Ante,  575. 
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/?.  The  bod&<  ence  or  intendment  of  law  that  the  public  have  a  right  to  fab 

of  tfie'ilea1  *n  an  arm  °^  tnc  sca  *  W  *°c  travcrsc  8bould  also  be  on  some 
affirmative  matter,  and  not  put  in  issue  a  negative  allegation ; 
thus  if  a  plea  state  a  request  to  deliver  an  abstract  and  a  re- 
fusal, a  replication  that  the  plaintiff  did  not  neglect  and  refuse 
to  deliver  such  abstract,  would  be  insufficient,  (r)  The  traverse 
also  roust  not  be  too  large  ;  thus  to  an  avowry  for  HOI.  arrears 
of  rent,  the  plea  in  bar  must  be  that  no  part  of  it  is  in  arrear, 
and  if  it  were  merely  that  the  said  sum  of  20/    is  not  in  ar- 

*  588        rear,  without  saying." or  any  part  thereof,"  *it  would  be  de- 

murrable ;(«)  but  where    to  a  declaration  against  a  rector  for 
not  carrying  away  tithe,  the  defendant  pleaded  that  the  close  was 
surrounded  with  ditches,  and  that  the  ditches,  ways,  and  passa- 
ges were  so  filled  with  water  that  the  defendant  could  not  car- 
ry off  his  tithe,  a  replication  that  the  ditches,  ways,  and  passa- 
ges were  not  so,  was  held  sufficient  on  demurrer,  though  in  the 
copulative,  because  the  plea  is  one  entire  matter  of  excuse,  and 
the  defendant  relies  on  the  whole,  and  not  on  each  particular's 
being  impassable  ;(/)  so  a  replication  to  a  plea,  claiming  right 
of  common,  traversing  "  that  the  cattle  were  the  defendant's 
«  own  cattle,  and  that  they  were  levant  and  couchant  upon  the 
«  premises,  and  commonable  cattle"  was  held  sufficient,  because, 
though  issue  must  be  taken  upon  a  single  point,  it  is  not  neces- 
sary that  such  single  point  should  consist  only  of  a  single  factf 
and  the  point  of  defence  was  the  cattle  in  question  being  enti- 
tled to  common  ;(w)  so  to  a  plea  prescribing  for  tolls,  and  also 
to  distrain  for  the  same,  the  replication  may  deny  both  prescrip- 
tions.    On  the  other  hand,  the  traverse  must  not  be  too  narrov9 
so  as  to  prejudice  the  defence  ;(x>)  thus,  if  in  an  action  of  tres- 
pass in  a  common  called  A,  the  defendant  pleads  that  A  and  B 
commons  lie  open  to  each  other,  and  then  prescribes  for  a  right 
in  both  commons,  the  plaintiff  must  traverse  the  entire  pre- 

*  589         scription  ;l«0  but  with  this  Exception,  a  party  is  not  bound  to 

traverse  more  than  one  fact ;  as  in  trespass,  if  the  defendant 


(r)  6  East,  556,  557.  (»)  1  Burr.  $\7.     5  T.  R.  %  $. 

(*)  3  B.  fe  P.  548.     Com.  Dig.  (v)  Com.  Dig.  Pleader,  G.  16. 

Pleader,  G.  12.  15.    3  Sauod.  907.  n.  (w)  4  T.  R.  157.  1  Saaad.  9§9. a.  L. 

64.  lSaund.26S.  the  reason,  269.  n.  2.  Id.  ibid. 

(0  I  Stra.  245. 
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justify  under  a  prescriptive  right  to  a  duty,  and  the  like  right  #•  ¥?*  ***• 
to  distrain  for  it,  a  replication  traversing  the  duty  without  deny-  ©fthc  plea, 
ing  the  right  to  distrain  is  sufficient.^) 

Replications  denying  a  particular  fact  or  facts,  are  in  point  of 
form  of  three  descriptions ;  first,  the  plaintiff  protests  some 
fact  or  facts,  and  denies  the  other,  concluding  to  the  country ; 
or  secondly,  he  at  once  denies  the  particular  fact  intended  to  be 
put  in  issue,  and  concludes  to  the  country  ;  or  thirdly y  formally 
traverses  a  particular  fact,  and  concludes  with  a  verification. 

ist.  When  the  pleading  of  either  party  contains  several  mat-  Wly.    Mode* 
ters,  and  the  opposite  party  is  not  at  liberty  put  to  the  whole  in  rfj?**^ 
issue,  he  may  protest  against  one  or  more  facts,  and  deny  the 
other  ;  as  if  in  assumpsit  the  defendant  plead  an  accord  and  sa- 
tisfaction, as  that  he  delivered  to  the  plaintiff  and  the  latter  ac- 
cepted, a  pipe  of  wine  in  satisfaction  of  the  promises  mentioned 
in  the  declaration,  the  plaintiff  may  protest  the  delivery  in  sa- 
tisfaction, and  reply  that  he  did  not  accept  the  wine  in  satisfac* 
tion  ;(y)  or  in  trespass,  where  the  defendant  in  his  plea  has  jus- 
tified an  arrest  and  wounding  under  a  writ  and  warrant,  the 
plaintiff  may  protest  the  writ  and  warrant,  and  reply  de  in" 
juria  sua  propria  absque  residuo  causa9(z)  or '  may  protest  one 
fact,  and  traverse  another  ;(a)  and  if  to  a  plea  of  performance 
•of  several  matters  in  the  condition  of  a  bond,  the  plaintiff        *  590 
mean  only  to  insist  on  the  breach  of  one,  he  may  protest  the 
performance  of  the  others.(A)     This  is  termed  a  protestation, 
and  its  .  only  possible  use  is,  that  in  case  the  party  making  it 
succeeds  in  the  point  to  be  tried,  he  thereby  saves  to  himself 
the  liberty  of  disputing  in  any  other  suit,  the  truth  of  the  alle- 
gation which  is  protested  against.(c)     It  is  wholly  unavailable 
in  the  particular  suit  in  which  it  is  adopted,  for  the  allegation 
protested  against,  is  in  effect  admitted  in  that  suit,  so  that  no         < 
evidence  need  be  adduced  in  support  of  it,  and  it  is  of  no  ser- 
vice in  any  other  acdon,  if  the  issue  be  found  against  the  party 


9     m      H    i^  ■'*■ 


(ar)  1  Will.  S38.  (*)  Dyer,  184.  a. 

(y)  3  Wentw.  135.    Bac.  Abr.  Ac-  (c)  3  Stand.  103.  n.  1.     Con.  Dig. 

aorcUC.  Pleader,  N.    Doct  Plac.  295,    Co.          % 

(*)  1  Burr.  890.    Pott,  rol.  8.  644.  lit  134.  b.    Flowd.  276. 
(a)  Poph.  1. 

V«*.    I-  I  54  ] 
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//.  The  body,  making  it,  unless  it  be  of  matter  which  could  not  be  pleaded*, 

Sdly.  Denial    0r  on  which  issue  could  not  be  joined,  and  then  the  party  wo- 
of the  plea.  J 

testing  will  not  be  concluded,  though  the  issue  be  found  against 

him.(tf)     It  is  said  that  matter  which  is  the  ground  of  the  writ, 
or  upon  which  issue  might  be  taken,  cannot  be  protested,  as  ia 
detinue  by  the  executor  of  A^  the  defendant  cannot  protest  that 
A  did  not  make  the  plaintiff  his  executor,  for  it  is  the  ground 
of  the  suit,  and  utterly  destroys  the  plaintiff's  actkm.(r)    It  is 
also  a  rule  that  a  protestation  which  is  repugnant  to,  or  incoa* 
*  591         sistent  with  the  •plea,  is  inartificial  and  improperly)    In  these 
cases  the  replication  should  either  admit  the  part  of  the  pka 
which  is  not  disputed,  by  saying,   "  true  it  is  that,"  fee*  or 
Should  at  once  deny  the  matter  intended  to  be  tried,  though 
the  latter  mode,  as  being  the  most  concise,  appears  preferable, 
for  whatever  is  not  traversed  is  in  effect  admitted.     However, 
a  repugnant,  or  inconsistent,  or  idle,  or  superfluous  protesta- 
tion does  not  vitiate  the  plea,  though  it  be  shewn  for  cause  of 
demurrer,  for  the  intent  of  a  protestation  is  that  the  party  may 
not  be  concluded  in  another  action  .(#)     Hence  it  appears  that 
a  protestation  is  in  general  an  unnecessary  form,(A)  and  tbc 
replication  may  at  once  deny  the  fact  intended  to  be  put  in  is- 
sue, as  in  the  next  description  of  replications  ;(i)  and  though 
it  is  not  unusual,  when  it  is  doubtful  whether  a  plea  is,  sufficient 
in  law,  to  protest  the  sufficiency  of  it  in  the  beginning  of  tbc 
replication,  yet  this  occasions  unnecessary  expense,  for  with- 
out such  protestation,  the  plaintiff  would  afterwards  be  equal- 
ly at  liberty  to  object  to  the  plea  by  motion  in  arrest  of  judg- 
ment, writ  of  error,  Sec.     In  point  of  form,  the  proper  place 
in  which  to  introduce  a  protestation  in  a  plea,  is  immediately 


(el)  2  Sauwl.  103.  n.  1.    Com.  Dig.  which  there  are  instances  of  protest- 

Pleader,  N.     Bro.  Ahr.  tit  Protest*-  ations  of  matter,   upon  which  issst 

tion.     Finch.  Law,  359.     Plowd.  276.  might  have  been  taken. 

Co.  124.  b.    /}  £**,  &  4f .  (/)  2  Saund.  103.  n.  1.  Bro,  Ate. 

(e)  Com.  Dig.  Pleader,  N:  2  Saund.  Protestation,  1 .  5.     Plowd.  276\. 

103.  n.  1.    Plowd.  276.    Doet  Plac.  (^)    Com.    Dig.  Pleader,    N.     2   4 

296.    Moor,  355,  356.    Cro.  Car.  365.  Saund.  103.  b.  n.  1. 

3  Wife,   10y.    llCu     Sed  quaere;    see  (A)  3  Lev.  425. 

the  cases  in  2  Saund.  103.   n.  1.  in  (i)  Seethe  form,  SLcv.  105. 


TO  A  SPECIAL  PLEA.  591 

after  the  words  actio  mm,  &&.(./)  and  in  a  replication,  after  the   //  The  body. 
Words  firecludi  non,  &c.(£)  2dly.  Denial 

*2dly.  The  second  description  of  replication,  at  once  denying  °  ^  Pcqo 
the  particular  fact  intended  to  be  fiut  in  issue,  and  concluding  to 
the  country,  without  any  preamble*  and  without  a  formal  tra- 
verse, most  frequently  occurs  in  practice,  and  on  account  of 
its  conciseness,  should,  when  practicable,  be  adopted,  in  as-  I 
sujttfiait  and  other  actions  on  contracts,  when  the  plaintiff  de- 
jiies  and  does  not  confess  and  avoid  the  plea,  this  replication  ia 
frequent ;  as  that  the  defendant, was  not  an  infant,(/)  or  that  no 
tender  was  made,  Scc.(m),  so  to  a  plea  of  accord  and  satisfac- 
tion, the  plaintiff  may  without  any  protestation,  reply  either 
that  the  defendant  did  not  deliver  the  pipe  of  wine  in  satisfac- 
tion, or  that  the  plaintiff  did  not  accept  the  same  in  satisfac- 
tion.^) So  in  actions  in  form  ex  delicto,  in  general  when  the 
plaintiff  denies  any  allegation  in  the  plea,  the  better  and  short- 
er method  is  directly  to  deny  the  fact,  .without  a  formal  tra- 
verse, and  to  conclude  to  the  country. {o)  <Thus  if  the  defend- 
ant has  pleaded  defect  of  fences,  or  a  prescriptive  right  of 
common,  or  of  way,  or  a  license,  instead  of  inducing  the  re- 
plication, with  a  repetition  of  the  declaration,  as  by  saying  that 
the  defendant  of  his  own  wrong  committed  the  trespasses  or 
other  matters  complained  of,  and  then  adding  a  formal  traverse, 
and  concluding  with  a  verification,  (in  which  case  there  must 
be  a  rejoinder  reasserting  the  matter  of  the  plea,  although 
there  has  already  been  an  affirmative  and  negative,)  the  pro- 
per *way  is  to  say  firecludi  non,  because,  See.  at  once  and  im-  *  595 
mediately  denying  the  defect  of  fences,  or  the  obligation  to 
repair,  or  the  prescriptive  right  of  common,  or  way,  or  the 
license,  and  concluding  to  the  country ,(/i)  It  must  be  ad- 
mitted that  it  is  every  day's  practice  in  these  cases  to  reply 
with  a  formal  traverse  and  verification,  but  it  is  a  practice 
tending  to  unnecessary  repetition,  and  useless  expense,  and  it 


(./)  Plowd.  276.      2  Saund.  103.  n.        (n)  Post,   vol.  2.  602.      Lil.  EnL 

l.a.      See  the  forma,  Plowd.    276.    105,  106. 

Com.  Dig.  Pleader,  N.  (o)  1  Saund.  103.  b, 

(k)    See  the  forms,  post,  vol.  2.        (/>)  1  Saund.  103.  tj.      4  Burr.  320. 

644.    3Wentw.  195.  See   the  forms,   post,  toI.  2.  650  to 

(0  Post,  voL  2.  594.  C52. 

(to)  Id.  596. 
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II.  Thehojy.  may  be  hoped  that  the  ofcaenrationa  of  the  learned  editor  of 

Sdly.  Denial     Saunders*  Reflortsjjq)  will  have  the  effect  of  altering  the  nac* 
flp  the  pica*  *     ~ 

tice  which  was  reprobated  even  in  the  time  of  Wti&am 
III  (r)  and  in  the  reign  of  Geo.  II.  was  considered  bp  iht 
court  aa  an  antiquated  mode  of  pleading,  tending  to  unneces- 
sary prolixity,  and  was  said  to  have  been  altered  of  kte«(«)  la 
this  description  of  replication,  care  must  be  taken,  not  to  at- 
tempt to  put  in  issue  any  immaterial  matter.^) 

3dly.  A  formal  traverse  of  the  matter  alleged  in  the  plea* 
.  and  concluding  with  a  verification,  is  rarely  necessary  ;  for  v* 
have  just  seen  that  when  the  plaintiff  is  at  liberty,  without  ia- 
iroducing  any  new  matter,  to  deny  that  alleged  in  the  plea,  lie 
may  and  indeed  should  concisely  deny  it,  and  conclude  to  the 
country  ;  but  when  it  is  necessary  in  the  replication,  or  other 
pleadings  to  shew  a  title  in  the  filaintiff\  or  to  introduce  new  mat- 
ter inconsistent  with  that  stated  by  the  other  flarty^ti)  or  when 
there  are   two  affirmatives,  which  do  not  impliedly  negative 
$  594        C&cn  other,  or  a  confession  and  avoidance  by  argument  'only, 
a  traverse  is  necessary,  for  otherwise  pleadings  would  run  id 
infinite  prolixity.(c)     Thus  where  the  defendant  alleges  sties. 
in  A,  from  whom  he  claims,  the  plaintiff  cannot  in  his  repli- 
cation allege  seisin  in  B,  from  whom  he  claims,  without  either 
traversing,  or  confessing  and  avoiding  the  seisin  alleged  br 
the  defendant  :(</)  so  where  in  replevin  the  defendant  avowed 
as  for  a  distress  damage-feasant,  and  the  plaintiff  pleaded  in 
bar  a  right  of  common  in  six  acres  of  land,  alleging  that  the 
locus  in  quo  was  parcel  thereof,  and  the  defendant  replied  that 
the  plaintiff  formerly  had  common  in  forty  acres,  whereof  the 
said  six  acres  were  and  are  parcel  and  all  lying  open  together, 
and  that  the  plaintiff  before  the  distress,  purchased  two  acres 
parcel  of  the  said  forty  acres,  whereby  the  right  of  common 
became  extinguished,  as  this  replication  did  not  confess  and 


M^h. 


(#)  1  Saund.  103.  b.  as  to  when  a  traverse  is 

(r)  1  Ld.  Raym.  641.  general,  see  Com.  Dig.  Pleader,  G.  I 

(0  1  Burr.  320.  to  82.    Bac.  Abr.  Pleas  and  Pleading, 

(0   Ante,  586,  587.  H.    1  H.  Bl.  376  to  412. 
(6)    When  necessary  to  shew  a  ti-        (rf)   Cro.  Eliz.  30.      Cro.  Jac  683. 

lie  in  a  replication.    Com.  Dig.  Plead-  Cro.  Eliz.  651.    6  Co.  25.  b.     Dyer, 

r.r,  F.  13.  G.  3.  318.  b.    Com.  Dig.  Pleader,  G.  2,  A 
(c)  1  Wat.  853.    1  Saund.  88.  n.  8. 
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avoid  the  plea  in  bar,  it  was  held  bad  for  not  traversing  the  //.  The  6o<fy. 

right  of  common  in  six  acres  only  :  to  so  if  a  custom  be  plead-  s^y-  Denial 
1  .  of  the  plea* 

edf  another  custom,  repugnant  to  it,  cannot  be  replied  without 

a  traverse,  but  a  custom  or  matter  consistent  with  it  may.(/) 
In  real  actions,  and  in  quare  imfiedit  the  plaintiff  (then  called 
the  demandant)  must  frequently  state  a  title  in  hifl  replication 
inconsistent  with  that  of  the  defendant,  in  which  case  a  tra- 
verse is  necessary ;( g)  *but  in  personal  actions  it  is  not  in  ge'  *  595 
fieral  necessary  to  state  a  title  hi  the  replication,  when  the  de- 
fendant by  his  plea  admits  the  plaintiff  to  be  in  possession, 
which  is  sufficient  against  a  wrong  doer  >(h)  as  if  in  trespass 
quare  ciausum  Jregity  the  defendant  plead  that  E  F  was  seised 
in  fee  of  the  hcu*  in  quo,  and  enfeoffed'  G  H,  who  thereby 
became  seised,  and  being  so  seised  enfeoffed  the  defendant) 
by  which  he  became  seised  until  the  plaintiff,  claiming  by  co- 
lour of  a  prior  deed  of  feoffment  made  by  E  F,  by  which 
nothing  passed,  entered.  Sec.  here  the  plaintiff  may  well  tra- 
verse the  feoffment  supposed  to  have  been  made  by  £  F  to 
G  H,  without  making  title,  because  the  defendant  admits  the 
plaintiff  to  be  in  possession  by  virtue  of  what  amounts  to  an 
estate  at  will,  but  if  the  plaintiff  were  to  traverse  the  title  of 
E  J?s  then  he  must  state  his  own  title  and  conclude  with  a 

traversed*) 

When  a  formal  traverse  is  adopted,  it  ought  to  be  introduced 
with  a  proper  title,  or  inducement. (k)  Where  no  new  matter  is 
stated  in  the  replication,  and  a  formal  traverse  is  adopted,  (though, 
as  we  have  seen,  unnecessarily,)  it  is  usual  in  trespass,  after  the 
words  firecludi  non,  Sec.  to  induce  the  traverse  with  the  allegation, 
"  that  the  defendant  of  his  own  wrong  committed  the  trespasses 
"  complained  of  in  manner  and  form  as  the  plaintiff  hath  cotn- 
"  plained  against  the  defendant,  without  this  that*9  &c.  denying  , 
the  right  of  common,  or  way,  Sec.  as  stated  *in  the  plea,  and  con-  *  50 a 
eluding  with  a  verification  ;(/)  but  where  new  matter  is  tpoe 


(*)  lLeon.   40,   44     Com.  Dig.  %(/i)  Id  ibid. 

Pleader,  0. 2.  (0  See  the  caw  in  Popham,  t,  2. 

(/)  1  Wilt.  953.    Bae.  Abr.  Plea*  (*)  Com.  D%.  Pleader,  G.  90. 

and  Pleading,  H.  (/)  See  (fie  precedent,  Rast.  En*. 

Qf)  Cro.  KHz.  288.  670.   Com.  Dig.  629,  69a    Co.  Eat.  656.    We  have 

Pleader,  F.  18.     Com.  Dig.  Pleader,  just  seen  that  a  formal  Uavcne  is  not 

3 1.  10.  necessary  in  this  ewe. 
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II.  The  tody,  stated  as  inducement  to  the  traverse,  it  must  appear  to  be  saf- 
rfl7LDenial  ficicnt  in  substance  to  defeat  the  opposite  party's  allegation 
and  if  a  defective  title  be  shewn,  the  inducement  will  be  bady 
though  in  stating  it,  so  much  certainty  does  not  appear  to  be 
requisite,  as  in  other  parts  of  pleading,  because  k  is  seldom 
traversable,  the  other  party  being  in  general  compellable  m 
his,  rejoinder  or  other  pleading,  to  adhere  to  his  own  allega- 
tion, which  has  been  traversed.(m)  The  usual  words  of  the 
beginning  of  a  traverse  are,  "  without  this  that,"  &c.  (ab&jwc 
hoc  ;)  but  any  words  amounting  to  a  denial  of  the  allegation  of 
the  other  party  are  sufficient,  as  "  et  non"  &c.(n)  The  tra- 
verse must  neither  be  too  large  nor  too  narrow  ;  and  though  it 
is  in  general  in  the  negative  of  the  words  of  the  plea,  yet  time 
and  place,  or  other  matter  when  immaterial  mu$t  not  be  in- 
cluded ;(o)  the  words  in  manner  and  form,  as  the  defendant 
hath  in  his  said  plea  above  alleged,  may  be  added,  for  they 
only  put  in  issue  matter  of  substance. (fi)  The  conclusion  must 
in  general  be  with  a  verification,  unless  where  no  new  matter 
is  stated  by  way  of  inducement,  or  where  the  traverse  com- 
prises the  whole  matter  of  the  plea,  in  which  case  it  .may  be 

*  597         *l°  *ne  country-(?)     It  is  a  general  rule  that  there  cannot  be  a 
traverse  after  a  traverse  where  the  first  was  material,  and  of 
matter  necessarily  alleged  ;(r)  as  if  the  plaintiff  has  declared 
on  a  seisin  in  fee  in   Bf  who  granted,  Stc.  and  the  defendant 
shews  a  seisin  fiur  autre  vie,  and  traverses  the  seisin  in  feet 
the  plaintiff  cannot  waive  such  traverse,  and  traverse  that  he 
was  seised  pur  autre  vier  for  this  would  be  a  departure  from, 
and  desertion  of,  his  prior  allegation,  and  the  parties  are  not  to 
go  on  ad  infinitum. (a)     In  some  cases,  however,  a  traverse  may 
be  taken  after  a  former  apt  and  pertinent  one  ;  as  where  in  a 
transitory  action,  there  is  a  special  local  justification  with  a  tra- 
verse of  the  place  laid  in  the  declaration,  the  plaintiff  may  either 


(m)    Com.  Dig.  Pleader,    G.   90.  (?)  1  Saund.  103.  a.  b.    Doug.  42*. 

When  not,    see  id.  G.  17,    18.      t  (r)    Coin.    Dig.   Pleader,    G.   17- 

Ssrond.  22.  n.  %  Vaughan,  62.     1   H.   Bl.  376  to  412. 

(»)  Com.  Dig.  Pleader,  G.  I.  and   see   the   reasons,  4  T.  It  439. 

(o)    Ante,  586,  587.     Bac.  Abr.  though  the  decision  was  reversed  in 

H.  5.  5T.R.  367.    2  H.  Bl.  182. 

(p)  2  Leon.  5.    Hardr.  39.    Com.  (*)  Id.  ibid. 
Bid'.  Pleader,  G.  1. 
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join  in  the  defendant's  traverse,  or  traverse  the  special  justifica- '  //  The  body. 

tion,  for  in  this  case  the  place  laid  in  the  declaration  being  im-  2<Jly  Denial 

r  .  of  the  plea. 

material,  the  plaintiff  is  not  bound  by  it  ;(f)  and  the  same  rule 

prevails  where  time  or  any  other  im  mate  rial  matter  alleged  in 

the  declaration,  is  traversed  in  the  plea.(-y)     And  if  a  traverse 

*  be  of  matter  immaterial,  or  of  an  inference  of  law,  or  not  to 

the  substance  and  point  of  the  action,  the  other  party  may  either 

demur  specially,  or  may  pass  it  by,  and  tender  another  *tra-         #  598 

verse  ;(u)  and  the  king  is  allowed  to  take  a  traverse  after  a 

traverse,  where  his  title' appears 'by  office  or  other  matter  of 

» 

record ;  though  if  it  do  not  so  appear,  such  second  traverse 
cannot  be  taken  (w)  A  defect  in  a  traverse  can  only  be  taken 
advantage  of  by  special  demurrer ;  and  therefore  it  was  decided, 
that  where  the  inducement  to  a  traverse  confesses  and  avoids 
the  other  party's  title,  the  traverse,  though  idle  and  bad  on 
special  demurrer,  is  aided  upon  a  general  demurrer,(x)  and  an 
immaterial  traversers/)  or  the  want  of  a  traverse  when  neces- 
sary, is  aided  upon  a  general  demurrer,  and  by  verdict  or  plead- 
ing  over.(z) 

With  respect  to  a  "replication  denying  the  effect  of  the  plea  sdly.  A  de- 
an d  shewing"  a  particular  breach^  without  confessing  and  avoid-  Sng  a^reach! 
ing  the  plea,  it  most  frequently  occurs  in  debt  on  a  bond  condi- 
tioned to  perform  covenants,  8cc.(a)  The  rule  is,  that  in  all  cases 
(except  in  the  case  of  an  award  which  stands  upon  a  particular 
ground,)  when  the  defendant  pleads  matter  of  excuse,  which 
admits  a  non-performance,  it  is  sufficient  if  the  plaintiff  deny 
the  plea,  and  he  need  not  assign  a  breach  in  his  replication ; 
but  it  is  otherwise'  where  the  defendant  has  pleaded  perform- 
ance \(b)  in  the  latter  case  to  a  plea  of  general  performance  of 
the  condition  of  the  bond,  the  replication  must  state  the  breach 


-*J ; ^ <— 


(*)  1  Saund.  22.  n.  2.    Com  Dig.  (w)  Vaughan,  62.  Com.  Dig.  Plead- 

Pleader,  G.  18.     Bac.   Abr.  Pleas,  H.  er,  G.  17. 19. 

4.     Lutw.  1438.     I  H.  Bl.  403.     4  T.  (a?)    1    Saund.  807-  n.  5.  22.  n.  £ 

R.  439,  440.  reversed,  see  5  T.  R.  367.  Com.  Dig.  Pleader,  G.  82. 

3H.  BJ.  182.  (y)  1    Saund.  14.  n.  2.    4  Aon.c 

(v)  Id.  ibid.  16.  s.  1. 

(m)  2  H  Bl.  186.     t  Saund.  22.  n.  1    (r)  Com.  Dig.  Pleader,  G.  22.    I 

3.     Cora.  Dig.  Pleader,  G.  19.     Bac.  Saund.  14.  n.  2. 

Abr.  Pleas,  &  4    1  H.  BL  402,  403,  (a)  Com.  Dig.  Pleader,  F.  14, 15. 

(*)  Willes,  12, 13. 
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IT.  The  body,  with  ^particularity,  and  should  conclude  with  a  verification,  k 
of  the  ple^    order  ^at  tnc  defendant  may  have  an  opportunity  of  answering 
it  ;(c)  and  in  debt  on  a  bond  conditioned  far  the  performance 
of  an  award,  if  the  defendant  has  pleaded  no  award,  the  repli- 
cation must  state  the  whole  of  the  award  verbatim,  and  also  as- 
sign a  breach  ;(d)  and  in  the  case  of  bonds  affected  by  the  6th  and 
9th  Wm.  II I.e.  11.  s.  8.  the  plaintiff  should  state  in  his  replica* 
tion,  or  suggest  in  case  non  eat  factum  be  pleaded,  all  the  bleach- 
es of  the  bond,  &c.  on  which  he  means  to  rely.(*) 
sdly.  Confes*       The  third  description  of  replication  admits  either  in  words 
dance  of  the  or  in  effect,  the  fact  alleged  in  the  plea,  and  avoids  the  effect 
plem*  of  it  by  stating  ne*m  matter  ;  and  this  replication  frequently  ot« 

eurs  in  practice  ;  thus,  if  infancy  be  pleaded,  the  plaintiff  aHf 
reply  that  the  goods  were  necessaries,  or  that  the  defendant  al- 
ter he  came  of  age,  ratified  and  confirmed  the  promise  *(/) 
or  in  replevin,  to  an  avowry  by  a  freeholder  for  a  distress  da- 
magefeasant,  the  plaintiff  may  plead  in  bar  a  demise  to  bin 
from  the  defendant ;( g)  or  in  trespass,  where  the  defendant 
has  pleaded  son  assault  demesne^  the  plaintiff  admitting  that  he 
made  the  first  assault,  may  reply  shewing  that  k  was  justifia- 
ble ;(A)  so  to  a  plea  justifying  under  a  warrant  upon  an  informa- 
#  600       ^*on  far  treasonable  practices,  for  which  •offence  the  plaintiff 
had  been  admitted  to  bail  by  the  Chief  Justice  of  the  King's 
Bench,  the  plaintiff  should  confess  and  avoid  the  plea  by  reply- 
ing a.  tender  and  refusal  of  bail  %(i)  and  to  a  plea  of 
tencmentum,  the  plaintiff  may,  as  in  replevin,  reply  a 
from  the  defendant,^)  or  from  some  person  seised  of  the 
before  the  defendant  had  or  claimed  to  have  any  interest  in  the 
locus  in  quo ;(/)  6r  if  the  defendant  has  justified  under  a  de- 
mise, he  may  shew  a  notice  to  quit,  or  to  a  justification  under 

■  ■        '     "        ■  -    —  u..-"   '  . 

(c)  *  Burr.  774.  1  Saund.  101, 102.  (/  )  Port,  vol.  %  594, 595. 

Post,  vol   2.  622,  623.    Cora.  Dig.  (g)  Post,  vol.  2.  $34. 

Pleader,  F.  14, 15.    2  New  Rep.  363.  (A)  Post,  voL  2.  642,  645. 

(</)  Post,  vol.  2.  619.     Willes,  1%.  (i)  Ante,  563.     2  Bl.  Rep.  1155. 

2  Saund.  62.  b.  n.  5.    1  Salk.  72.    1  (k)  Post,  vol.  2.  648.    Willes,  225- 
Burr.  281.  1  Saund.  317.  103.  n.  t  &  4.    1  East,  212. 

(e)  Seel  Saund.  58.il.  1.  2  8aund.  (/)  Willes,  225.    Dyer,  171.  a. 
l«7f  a.  n.  2. 
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a  distress/  damage-ftastinty  may  reply  a  subsequent  conver-  IT.  The  body. 

• v  3dly.    Confer 

«OB.(ro)      *  sion  and  avoi- 

ln  repjgcations.af  this  description  it  is  necessary  that  the  ma-  *****  °f  tiM 
terjaJ  parts  of  the  defendant's  title  he  admitted  either  in  terms 
or  in  effect  }(«)  and  it  is  not  unusual  to  admit  the  material  facts 
alleged  in  the.  defendant's  plea,  in  express  terms,  by  stating 
after  the  words  fvreciitdi  non,  "  that  although  true  it  is  that  the 
44  said  demise  was  made  to  the  said  defendant,  as  in  his  said 
"plea  is  alleged,  yet  for  replication  in  this  behalf,  the  said 
"  -plaintiff  in  fact  saith  that,"  fee.  but  where,  the  plaintiff  in  the 
subsequent  part. of  his  replication  claims  immediately  from  the 
defendant,  or  states  generally,  "  that  before  the  defendant  had 
"  any  thing  in  the  locus  in  quo" &c.  Uus  form  appears  unne- 
cessary ;(o)  though  it  may  be  advisable  to  adopt  it,  when  the 
plaintiff  claims  title  from,  a  party  alleged  to  have  been  seised 
in  fee  prior  to  the  party  *under  whqm  the  defendant  claimed.(/*)        *  601' 
WJien  the  replication  completely  confesses  and  avoids  the  de- 
fendant's plea,  it  should  not  conclude  with  i  traverse,(?)  and 
there  is  no  occasion  to  give  colour  to  the  defendant  in  this  re- 
plication ;(r)  though  as  it  introduces  new  matter,  it  must  con- 
clude with  a  verification,  in  order  that  the  defendant  may  have 
an  opportunity  of  answering  it.(*)  A  replication  of  this  nature 
must  confess  as  well  as  avoid  the  effect  of  the  defendant's 
plea,  and  if  the  plaintiff  rely  on  some  excess,  as  an  impri- 
sonment under,  colour  of  process  after  a  voluntary  escape,  this 
matter  should  be  new  assigned,  and  not  replied  ;(*)  for  a  re- 
plication  must  always  state  matter  which  entitles  the  plaintiff 
to  .his  action  for  the  same  trespasses  which  are  mentioned  in 
and  attempted  to  be  justified  by  the  plea,  of  which  description 
are  replications  of  new  matter  shewing  that  the  plaintiff  is  a 
trespasser  ad  initio  ;(v)  but  when  the  plaintiff  relies  on  tres- 
passes different  from  those  pleaded  to,  be  must  new  a**ign.(u) 


(*»)  3  Wils.  SO.  (r)  t  East,  313. 

(;»)   Dyer,  171.  b.    Sir  W.  Jones,  («)  1  Saund.  103.  in  rwtti. 

35S.  (0  2Wi1».  3,  4.     ST.  R.  172. 

(©)    Id.  ibid.  Post,  vol.  3.  648.     1  (v)   1   Saund.  300.  a.    3  Wils.  90. 

£a»t,  212,  313.  3  T.  R.  397,  298.    1  H.  BL  560,  561. 

(  />)  Id.  ibid.    Sir  W.  Jones,  353.  (it)  3  Wils.  4. 

(q)  1  Saund.  33.  n.  2.  2  Saund.  88. 
a.  52.    Com.  Dig.  Pleader,  2  G.  3. 

Vol.  I.  [  55  ] 
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Jl  The  body,  two  counts  and  the  defendant  pleads  the  general  issue. to 
mirainenfe  whole  declaration,  and  a  justification  to  one  of  the  count*,  the 
plaintiff  had  better  put  the  justification  in  issue,  and  ia  case 
the  defendant  proves  it,  give  evidence  of  the  seooftd  assasit 
Upon  the  second  county  than  mafce  a  new  assignment ;  for  if 
the  plaintiff  fail  in  the  proof  of  the  allegation  in  the  new  as- 
signment, he  cannot  afterwards  have  recourse  to  the  second 
county  because  by  the  new  assignment  he  acknowledges  that 
one  of  the  assaults,  fee.  is  justified,  and  has  therefore  aban- 
doned one  count,  and  relies  upon  the  assault,  8cc.  in  the  new 
*  605  assignment,  therefore  *he  cannot  avail  himself  of  one  and  the 
same  act  of  assault,  8cc.  both  on  the  new  assignment  and  on 
the  second  count ;  but  if  the  plaintiff  can  prove  two  assaults, 
Sec.  besides  that  which  he  has  waived,  he  might  do  so  upon  the 
second  country)  So  if  in  answer  to  a  plea  justifying  under 
process,  fee*  the  plaintiff  rely  on  an  assault,  fee.  before  the  is- 
suing of  the  writ,  &c.  or  after  the  return  of  it,  or  after  the  de- 
fendant was  discharged  by  the  plaintiff  in  the  original  action, 
or  after  a  voluntary  escape,  that  matter  should  be  new  aasign- 
edy(£)  and  if  the  answer  to  a  plea  of  son  assault  demesne  he 
that  the  defendant  was  guilty  of  an  immoderate  battery,  more 
than  was  necessary  in  self-defence,  it  may  be  put  on  the  re- 
cord ;(/)  and  it  is  not  unusual  in  these  cases  to  deny  the  subject 
matter  of  justification,  and  also  to  new  assign,  though  this 
mode  of  pleading  may  be  objectionable  for  duplicity. 
^  In  actions  of  trespass  to  personal  property,  as  there  may 

*.  have  been  two  takings,  or  two  injuries.,  committed  to  the  same 
property,  consequently  there  may  be  a  new  assignmerit  ^m) 
and  if  in  trespass  for  taking  personal  property,  the  defendant 
by  his  plea  make  a  local  justification,  the  plaintiff  may  new  as- 


(  ;)    t  Saund.  999.  n.  b.  note  6.    2  stead  of  new  assignment,  because  it 

T.  R.  177.  shews  the  defendant  a  trespasser *b 

(*•)  1  Saand.  399.  and  id.  299.  n.  6.  initio,  1  Saund.  300.  a.     3  T.  R.  292* 

See  the  precedents  and  law,  2  Wiis.  1  H.  Bl.  560. 

4.    8T.R.  172.  &  post,  vol.  2.  $54.  (m)  6  Mod.  120.    Vb.  Abr.  Tres- 

(f)  Willes'  Rep.  17.  n.  b.  sed  qiunre  pass,  U.  a.  4.  pL  22.    Bae.  Abr.  Ties- 

ff  it  should  not  be  by  replication,  in-  pass,  I.  4. 2. 
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sign  ;(»)as  where  to  trespass  for  takingaway  the  plaintiff's  oak*  R.Thtbodg. 
the  detendam  'pleaded  that  the  oaks  were  standing  in  a  certain  ithiy.  New 
close  caHed  4  situate  in  the  manor  of  O,  the  freehold  of  B,  ass  ^""gQg 
who  felled  them,  and  justifies  taking  them  away  by  the  com- 
.  nuend  of  By  it  waa  held  that  the  plaintiff  might  new  assign 
that  the  oaks  were  growing  in  the  plaintiff's  close  within  the 
manor  of  W%  and  were  other  oaks,  fcc.  than  those  mentioned 
in  the  plea,  and  in  these  transitory  actions,  not  only  the  place 
but  the  time  may  be  made  material  by  the  plea,  and  then  the 
plaintiff  mast  new  assign  the  trespass  at  another  time.(o)  So 
in  an  action  for  breaking  and  entering  the  plaintiff's  house,  or 
land,  or  felling  his  timber,  or  taking  away  his  goods,  if  the 
defendant  plead  a  ticenstj  which  the  plaintiff  had  revoked  be* 
fore  any  of  the  trespasses  were  committed,  or  which  was  cofr- 
fined  to  some  particular  act,  and  the  defendant  exceeded  it, 
the  plaintiff  must  state  the  revocation  or  excess  in  a  new  as- 
signment^/*) 

In  trespass  *o  real  property  if  the  declaration  does  not  stale 
the  name  or  abuttals  of  the  close,  fee.  with  such  precision  as 
to  avoid  the  possibility  of  the  defendant's  having  a  close,  Sec. 
in  the  same  parish  of  a  similar  description,  and  the  defendant 
has  pleaded  liberum  tenementum,  without  describing  the  close, 
the  plaintiff  should  new  assign  and  not  take  issue  on  the  pleat 
lor  if  he  were,  he  would  fail  upon  the  trial,  if  the  defendant 
♦could  shew  that  any  close  in  the  parish  or  place  stated  in  the  *  qqj 
declaration  was  his  freehold^?)  But  where  the  plaintiff  and 
defendant  agree  as  to  the  close,  the  plaintiff  cannot  new  as- 
sign* a  trespass  out  of  it,  for  that  would  be  a  departure  from 
his  declaration^**)  If  the  defendant  professing  to  answer  the 
Whole  declaration,  does  in  reality  justify  only  part  of  the  tres- 


£i)  1  Saond  300.  a.     Ball.  N.  P.  (  j>)  1  Stand.  900.  a.      8  Stand.  5. 

4*.     Cro.  Jftc  141.     Freem.  838.    1  conclusion  of  note  3. 

Balk.  453.     Cbke  v.  Erana,   6  Mod.  (?)  8SaIk   453.      6  Mod.  119. — 

190.      Gould.   191.       Vin.  Abr.  tit  Wiltes,  883.    9  Bl.  Rep.  1089.    7  T. 

Treapaaa,   U.  a.  4.  pi.  16.  tit  Novel  R.  335.    1  Sauad.  899.  b.  c.     Ather- 

AMignment,  A.  pi.  9.  ton  v.  Priehard,  E.  43  Geo.  III.  Cora. 

(♦)    Id.  ibid.   8Ld.  Ray*.  1015.  Dig.  Pleader,   3  M.  S4  ace.    Dyer, 

htr.  110,  111.  83.  contr. 

(r)  1  Sanad.  300. 
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I/. -TV  body  pass  lor  which  the  action  is  brought,  the  plaintiff  must  new 
ithlj.  New  assign  as  to  the  residue,  and  if  he.  doubt  the  truth  qi  the  jm- 
tincauon,  should  also  reply  to  it ;  for  it  is  necessary  in  nuny 
cases  to  traverse*  or  otherwise,  answer  the  plea,  and  also  to 
new  assign  ;  as  where'  the  defendant  pleaded,  that  the  house 
mentioned  in  the  declaration  was  called  C  house,  and  one  of 
the  closes  Black  Acres  and  the  other  White  Acre%  and  that  they 
were  his  freehold :  the  plaintiff  traversed  that  C  house,  and 
Black  Acre  were  the  defendant's  freehold,  and. new  assigned 
the  trespass  in  twenty  acres,  other  than  White  Acres  and  it  was 
objected  that  the  new  assignment  was  a  waiver  of  the  former 
pleadings  as  to  all,  and  therefore  the  plaintiff  ought  not  to  have 
traversed :  but  the  court  held  it  proper,  for  as  the  defendant 
had  pleaded  to  some  of  the  places,  in  which  the  plaintiff  in- 
tended  to  lay  the  trespass,  the  plaintiff  was  at  liberty  to  answer 
that  part,  and  the  defendant  should  not  waive  the  plea  and  picad 
If.  gQo  to  all  de  novo.(«)  So  *  where  an  action  was  brought  for  fishing 
in  the  river  Ts  being  the  plaintiff's  fishery,  and  tbe>  trespass 
intended  by  the  declaration  is  for  fishing  to  the  extent  of  tws 
miles  and  upwards ;  if  the  defendant  plead  that  he  is  seised  is 
fee  of  ten  acres  adjoining  the  river,  and  prescribes  for  a  free 
fishery  in  the  river,  along  the  side  of  the  ten  acres*  the  plain- 
tiff ought  not  merely  to  traverse  the  prescription,  and  go  to 
issue  upon  it,  because  at  the  trial  he  would  not  be  permitted  is 
give  evidence  of  any  act  of  fishing  by  the  defendant  either 
above  or  below  the  ten  acres,  for  the  question  would  be 
fined  to  the  prescription  only,  but  the  plaintiff  should  also 
assign,  and  state  that  the  trespass  complained  of  was  not  only 
for  fishing  in  the  river  adjoining  the  ten  acres,  but  also  above 
and  below,  and  then  the  defendant  will  be  under  the  necessity 
of  giving  some  answer  to  the  whole  trespass  ;  and  it  has  been 
observed  that  in  this  case  without  a  new  assignment,  the  plain- 
tiff would  run  great  risk  of  being  tricked,  for  otherwise,  if  the 
prescription  were  found  for  the  defendant,  the  latter  would  suc- 
ceed in  the  action,  though  guilty  of  almost  the  whole  trespass 
for  which  the  action  was  brought.(f)  So  where  a  right  of  way 
is  claimed,  which  is  disputed  by  the  owner  of  the  close,  and 


(t )  Cro.  Eli*.  818.     1  Sauad.  330.       (0  1  Saaad.  300. 
4fttef. 
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the  defendant  has  committed  trespasses  in  other  part9,  besides  //.  The  bodg- 
those  over  which  he  claims  the  way,  if  the  defendant  plead  ^^JJjJl 
the  right  of  way,  the  ptaimift'  must  traverse  it,  and  further 
state  in  a  new  assignment,  that  the  defendant  committed 
♦trespasses  in  other  parts  of  the  close. (a)  So  where  in  tres-  *  609 
pass  a  tyrant  of  a  way.  or  of  common,  has  been  pleaded*  if  the 
defrnHitnt  has  used  the  way,  Sec.  in  a  different  manner  from. 
wiial  he  was  entitled  to  do  under  the  grant,  the  plaintiff  must 
new  assign  ;(w)  thus  if  to  trespass  quart  ciatotwn  /regit  with 
cattle,  the  defendant  has  prescribed  for  commonable  cattle,  le+ 
vant  and  couchant*  and  has  pleaded  that  the  cattle  mentioned  in 
the  declaration  were  such  cattle,  and  in  truth  the  defendant  has 
pi**  iv\  such  cattle,  and  also  other  cattle  not  levant  and  coucnant, 
the  plaintiff  should  new  assign,  stating  that  he  brought  his  ac- 
tion tor  depasturing  the  common  with  other  cattle,  and  should 
not  traverse  the  truancy  and  couchancy.(x)  There  are  some 
Tep  ications  which  rather  partake  of  the  nature  of  new  assign- 
ments than  are  properly  and  strictly  so  ;  as  where  the  defend- 
ant has  abused  an  authority  or  license  which  the  law  gives 
Mm,  by  which  he  became  a  trespasser  ab  initio  >  and  then  if  he 
plead  such  license  or  authority,  the  plaintiff  may  reply  such 
abuse  .(y)  -  Many  of  ttte  replications  confessing  and  avoiding 
the  action  which  have  been  considered  are  of  this  nature.(z) 
By  new  assigning  the  plaintiff  may  frequently  obtain  full  costs, 
which  otherwise  he  would  not  recover ;  thus  on  a  plea  of  not 
guilty  to  a  new  assignment  of  extra  -viamy  the  plaintiff  though 
he  should  obtain  a  verdict  for  less  than  forty  shillings  damages, 
Is  entitled  to  full  costs  without  a  judge's  *certificate,  unless  the  *  610 
way  pleaded  was  set  forth  by  metes  and  bounds.(r) 

In  point  of  form  there  are  two  modes  of  introducing  the 
matter  new  assigned.  If  the  plaintiff  traverse  the  plea  as  well 
as  new  assigns,  after  framing  the  replication  to  the  plea,  as  in 


(u)  t  Satind.  300.    900.  a.  Wiis.  20.    3  T.  R.   292.    1  H.  Bl. 

(w)  1  Saund.  300.  a.  555.     I  T.  R.  338. 

(*)  1   Saund.  340.  d.  aed  qosere.  (?)  Ante,  601. 

See  Ante,  568  (x)  Tidd's  Prae.  3d  edit  885.    4th 

(w)  1  Saund.  300.  a.    8  Co.  146.    3  edit  867,  868.    1  East,  351. 
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lLTktb*%.   ordinary  cases,  the  fern*  runs  thus  :(ja)  «*  And  the  said  pjaurtier 

ithly.  New      M  further  ^^   thal  be  exhibited  hit  bill  against  the  said  oe- 
assignmmtr  ^ 

"fendant,  and  br<mght  hit  action  thereupon  not  only  for  the 

"  said  several  trespasses  in  the  said  second  plea  mentioned,  and 

«  therein  attempted  to  be  justified,  but  alto  for  that  the  said  de» 

«  fendant  on,  fee.  at,"  fee.  (stating  the  matter  new  assigned  ;X*> 

but  if  the  plaintiff  merWy  new  assigns*  then  the  form  is  thus: 

M  And  as  to  the  said  plea  of  the  said*defendant  by  him  second- 

*  ly  abo?e  pleaded,  the  said  plaintiff  saithi  that  he  by  reason  of 
«  any  thing  by  the  said  defendant  therein  alleged,  ought  not  to 

*  be  barred  from  having  and  maintaining  hk  aforesaid  acsssm 

*  thereof,  against  the  said  defendant,  because  he,  aaith  that  he 
«  exhibited  his  bill  against  the  said  defendant,  and  brought  his 
M  suit  thereupon,  not  for  the  said  supposed  trespasses  in  theisv 
«*  troductory  part  of  the  said  second  plea,  mentioned,  but  for  that 
"  the  said  defendant  on,  fee.  at,"  fee.  (staling  the  matter  new 
assigned.)(f )     A  new  assignment  being  in  the  nature  of  a  new 

*  611  declaration,  should  be  equally  certain  as  to  time,  *place  and 
other  circumstances^  d)  and  it  must  not  be  negatively  that  the 
trespasses  mentioned  in  the  plea  were  not  the  same  as  those 
for  which  the  plaintiff  complained,  but  some  other  trespasses 
must  be  shown.(e)  If  the  new  assignment  be  in  another  date 
or  place^  the  plaintiff  should  give  the  place  a  name,  or  other- 
wise describe  it  with  some  certainty^/)  and  which  on  not  guil- 
ty thereto,  must  be  proved  as  stated  \{g)  and  if  it  beintheassme 
clote,  it  is  said  the  particular  spot  should  be  set  forth  in  such 
a  manner  as  that  a  plain  difference  may  be  perceived  between 
the  place  so  new  assigned  and  that  mentioned  in  the  plea  ;(A)  bet 
where  a  right  of  way  is  pleaded  it  is  usual  to  new  assign  ex- 


(a)  See  the  forms,  post,  voL -2. 654,  (/)  I  Saund.  399.  e.    Via.  Ahr. 
655,  656.  tit  Novel  Assignment,  A.  Bro.  Tres- 

(b)  Post,  vol.  2.  656.    1  Saund.  300.  pass,  303.    See  the  form,  post,  vol.  i. 

(c)  See  the  form,   vol.  2.  657.    2  656.    2  Co.  6.  a.  16.  b. 

Co.  6.  a.  IS.  b.    1  Saund.  300.  a.    2  (#)  Com.  Dig.  Pleader,  3  M.3L 

Co.  6.  a.  18  b.  Vin.   Abr.  Trespass,  U.  a.  4.  pL  13. 

(d)  Com.  Dig.  Pleader,  3  M.  34.  he.    Bull  N.  P.  89.     I  Term    Res*. 
,Vitu  Abr.  Trespass,  U.  a.  4.  pi.  13.  479. 

Bac.  Abr.  Trespass,  1.  4.  2.    Dyer,  (h)  Id.  ibid.     Vin.  Abr.  Trespass 

264.  a.  U.  a.  4v  pL  6. 
(?)  3  Leon.  92  Post,  vol.  2.  652.  n.  e. 
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.tra  viantf  without  shewing  in  what  particular  part  of  the  lotus  11  The  body. 

in  guoSi)  4th>  New 

assignments* 

When  the  defendant  justifies  under  a  right  of  common,  or 
way,  &c.  at  particular  times  of  the  year,  or  in  particular  parts 
of  the  close,  &c.  the  plaintiff  may  new  assign  that  the  trespassed 
were  committed  "  at  other  times,  and  on  other  occasion*,  and 
"for  other  and  different  fturfioses  than  those  mentioned  in  the 
"  plea  ;"  or  that  the  defendant  "  in  a  greater  degree,  and  with 
a  more  force  and  violence  than  was  necessary  for  removing 
a  *the  supposed  obstructions  to  the  said  supposed  way,  fee.  *  612 
"  cut  down  the  gates,"  &c.(£)  The  matter  new  assigned  must 
be  consistent  with  the  declaration,  and  not  varying  from  or 
more  extensive  than  the  trespasses  therein  enumerated^/)  or 
those  which  the  defendant  has  in  his  plea  professed  to  answer ; 
ibr  a  new  assignment  is  merely  to  avoid  the  effect  of  the  plea, 
which  can  only  operate  upon  the  trespasses  thereby  admitted* 
It  should  also  only  be  of  material  matter ;  and  therefore  if  the 
plea  set  up  a  right  of  way,  or  common,  &c.  at  all  times  of  the 
year,  the  new  assignment  should  not  be  that  the  defendant, 
"  at  other  times,"  Sec.  time  in  that  case  being  immaterial ; 
and  in  an  action  of  trespass  against  several,  if  some  of  the  de- 
fendants suffer  judgment  by  default,  and  the  others  plead  a  justi- 
fication, the  new  assignment  should  be  as  to  all  the  defendants, 
and  not  merely  to  those  who  have  pleaded,  for  that  would  be  a 
departure  .(m) 

The  conclusion  of  a  new  assignment  must  be  with  a  verifi- 
6ation>  in  order  that  the  defendant  may  have  an  opportunity  of 
answering  it,(n^  and  after  stating  the  matter  newly  assigned, 
the  form  usually  is  thus :  "  and  which  said  trespasses  above 
*  newly  assigned,  are  other  and  different  trespasses  than  the 
*'  said  trespasses  in  the  said  second  plea  mentioned,  and  there - 
"  in  attempted  to  be  justified ;  wherefore,  'inasmuch  as  the  said  *  g]£ 
«  defendant  hath  not  answered  the  said  trespasses  above  newly 


<t)  Pott,  vol.  2. 656,  657.     Sod  rid.  (m)  2  Leon.  199.  Com.  Dig.  Plead? 

Yin.  Abr.  Trespass,  U.  a.  4.  pi.  3.  er,  F.  11. 

(A?)  See  the  forms,  pott,  vol  8. 656,  (»)   Bao.  Abr.  Trespass,  I.  4.  8. 

$57.  Ltttv.  1401.    1  Snnnd.  103, 

(/)  Vin.  Abr.  Trespass,  U.  a.  4.  pL 
{9.    Win.  65.    4  Leon.  15, 16. 

VOL.  L  [  56  ] 
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Pleadings 
thereon. 


II  Tlie  body,  it  assigned,  the  «aid  plaintiff  prays  judgment,  and  his  damage* 
aSgnmenta.  "  ty  him  sustained  on  occasion  of  the  committing  thereof  to 
«  be  adjudged  to  him,"  &c.(o)  and  though  with  respect  to  the 
latter  part  of  this  conclusion  it  has  been  said  that  it  would  be. 
more  correct  if  it  were  to  stop  at  the  words,  u  et  hocflaratu*  c*t 
".  verificarc"  without  praying  judgment  against  the  defendant 
for  not  answering  the  trespasses  newly  assigned,  when  it  was 
impossible  he  should  answer  it  before  it  was  alleged  ;(/*)  yet 
it  may  be  observed  that  matter  newly  assigned  is  always  consi- 
dered as  having  been  already  stated  in  the  declaration,  and 
consequently  the  defendant  might  have  answered  it. 

A  new  assignment  being,  as  already  observed,  in  the  jiarure 
of  a  new  declaration,  and  dismissing  the  previous  pleadings 
from  consideration,  so  far  as  respects  the  matter  newly  assign- 
ed, the  defendant  should  plead  to  it. precisely  as  to  a  declara- 
11011,(7)  either  by  denying  the  matter  new  assigned,  by  the 
plea  of  not  guilty,  &c.(r)  or  by  answering  it  by  a  special  plea 
of  matter  of  justification,^)  and  he  may  plead  several  pleas ;(/) 
and  as-  the  plaintiff  avers  that  the  trespasses  new  assigned  are 
other  and  different  to 'those  mentioned  in  the  plea,  he  waives 
or  abandons  the  "trespasses  which  the  defendant  has  justified, 
and  it  is  not  necessary  to  plead  over  again  to  the  new  assign- 
ment, any  matter  of  justification  necessarily  covered  by  the 
plea ;  as  if  common  of  pasture  at  all  times  of  the  year  be 
pleaded,  and  the  plaintiff  new  assigns  that  the  defendant  enter- 
ed at  other  times  ;(w)  and  therefore  the  defendant  cannot  plead 
to  the  new  assignment,  that  the  place  or  trespass,  &c.  men- 
tioned therein,  is  the  same  as  that  mentioned  in  the  plea,  and 
if  in  truth  they  are  the  same,  the  defendant  should  plead  not 
guilty,  and  take  advantage  of  it   in  evidence,  as  the  plaintiff 
would  be  estopped  from  proving  any  trespass  in  the  same  place, 
Sec. (7;)  and  for  the  same  reason  the  defendant  cannot  justify  at 
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(0)  See  the  form,  2  Co.  G.  a.  18.  b. 
Rast.  Ent.  60S.  Tost,  vol.  2.  K53  to 
C57.  &  n  Wentir..  Index,  CXX1V. 

(  p)  Freem  li3S. 

(7)  (iovilu->.  1'Jl.  Moore,  5-iO. 
Oo.  Eli*.  590.  S.  V,. 

(r)  Sceibe  form,  post,  vol.  2.  Bro. 
Aljr.  tit.  Ties-pjiss,  j»).  33'j. 

(«)  Bro.  Alir.  tit.  Trcpass,  pi.  168. 
203.  359. 


(/)  Bac.  Abr.  Trespass,  T.  4.2. 

M  Gou1<!r.  191.  Moore,  540. 
C10.  Eliz.  590.  S.  C.  aud  see  the  cases 
in  next  note. 

(t>)  Id.  ibid.  Vin.  Abr.  Trespass,  IJ. 
a.  4.  pi.  9,  10.  Bac.  Abr.  Trespass,  I. 
4.  2.  I  San  ml.  299.  c.  115.  Cro.  Klfe. 
355.  493.  14  Hen.  VIII.  4.  pi.  3.  Bro. 
Trespass,  168.  27  Hen.  YJIL  T.  pb 
21.    Bro.  Trespass,  3. 
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m  different  place,  and  traverse  the  place  mentioned  in  the  new  il  The  body. 
assignment  ;(w)  and  when  the  plaintiff  traverses  the  plea,  as  4tli!y.  **ew 

j  .  assignments, 

Well  as  new^ssigns,  the  defendant  cannot,  as  to  the  matter  an- 
swered in  the  plea,  plead  new  matter,  but  must*  stand  by  his 
plea.(jr) 

To  the  plea  or  pleas  to  the  new  assignment,  the  plaintiff  Replication  to 

.  pica  to  a  new 

should  refily  precisely  as  to  pleas  to  a  declaration,  and  if  the  assignment. 
$lea  be  such  as  would  require  a  new  assignment  if  pleaded,  to 
a  declaration,  the  plaintiff  should  again  new  assign  to  such 
plea.(y) 

The  conclusion  of  replications  in  particular  *instances  has  #  gj£ 
already  been  pointed  out  ;(z)  and  it  may  here  suffice  to  observe  HI  The  »ou 
that  when  a  replication  denies  the  whole  of  the  defendant's  pica, 
containing  matter  of  fuct,  it  should  conclude  to  the  country 
thus  :  u  and  this  he  the  said  plaintiff  prays  may  be  inquired  of 
(i  by  the  country,"  Scc.(«)and  it  is  an  established  rule  applicable 
to  eY<iry  part  of  pleading,  subsequent  to  the  declaration,  that 
when  there  is  an  affirmative  on  one  side,  and  a  negative  on  the 
other,  or  vice  versa,  the  conclusion  should  be  to  the  country, 
although  the  affirmative  and  negative  be  not  in  express  words, 
but  only  tantamount  thereto  ;(£)  and  it  may  also  be  laid  down  as  a 
safe  rule  that  where  a  defendant  cannot  take  any  new  or  other  is- 
sue in  his  rejoinder,  than  the  matter  he  had  before  pleaded,  with- 
out a  departure  from  his  plea,  or  where  the  issue  on  the  rejoinder  ; 
would  be  the  same  in  substance  as  on  the  plea,  the  plaintiff 
should  conclude  to  the  country  :(c)  and  it  is  not  material,  in 
this  case  whether  the  replication  contain  a  formal  traverse,  for 
where  a  traverse  comprises  the  whole  matter  of  the  plea,  the 
replication  may  still  conclude  to  the  country .(r/)  This  conclu- 
sion is  also  proper  where  a  particular  fact  is  selected  and  de- 


(•»)  Bro,  Abr.  Trespass,  pi.  108.  sion  in  general,  Com.  Dig.  Pleader, 

Vin.  Abr.  Trespass,   U.  a.  4.  pL  9,  F.  5. 

10.  15.  (o)  1  Saund.  103.     1  Burr.  .316. 

(x)  Cro.  EUz.    812.      Bac.  Abr.  Burr.  1022.    Doug.  94. 428.    2T.  It 

Trespass,  L  4. 2.  442,443. 

(y)  1  Saund.  299.  o.    Seo  the  pre-  (A)  I  Saund.  103.   2  New  Rep.  363. 

cedents  referred  to  in  9  Wentw.  In-  (c)  1  Saund.  103.  b.       And  sec  the. 

dex.    2  Co.  6.  &  post,  vol.  2.  675.  reason,  2  Saund.  189,  190. 

(?)  Ante,  and  see  as  to  the  conclu-  (</)  1  S:Uk.  4.    1  Saund.  103.  a.  b. 


tv 


615  FORMS  AND  PARTS  OF  REPLICATIONS,  fcc 

III  The  cwr  nied,  without  any  inducement  or  formal  traverse  \(e)  butfa 
ws  on.  plaintiff  is  still  *at  liberty,  where  he  only  denies  one  of  sereol 

facts,  and  not  the  whole  substance  of  the  plea,  to  commence 
his  replication  with  an  inducement,  and  formally  to  tmasc 
the  particular  fact,  and  conclude  with  a  verification,  though 
this,  as  already  observed,  tends  to  unnecessary  prolixity,  dcty 
and  expense  \yf)  and  when  this  form  is  adopted,  the  crock* 
sion  should  be  with  an  averment  and  prayer  of  damages  or  of 
the  debt  and  damages.^  g)  It  is  a  general  rule  that  when  oev 
matter  is  alleged  in  the  replication,  it  should  conclude  with  u 
averment,  in  order  to  give  the  defendant  an  opportunity  of  an- 
swering it,(/*)  and  an  appropriate  grayer  of  judgment  fat  to& 
and  damages  only,  according  to  the  form  of  action,  and  tk 
subject  matter  of  dispute,  and  not  merely  undc  fietit  judicm 
if  he  acfione  firccludi  debet.  But  when  the  defendant  wobM 
not  be  at  liberty  to  traverse  or  answer  the  new  matter  wilboot 
a  departure,  the  replication  may,  notwithstanding  the  introdiK- 
tion  of  new  matter,  conclude  to  the  country  ;  as  if  todebtooa 
award,  the  defendant  plead  mil  agardy  and  the  plaintiff  itplj 
an  award,  and  set  forth  a  breach,  it  is  said  that  he  may  cob- 
*     elude  to  the  country,(*)  though  a  conclusion  with  a  verification 

*  617  *s  inost  usual.(Ar)  Where  matter  of  estoppel  *is  replied,  the 
plaintiff  should  rely  on  it,  or  he  will  lose  the  benefit  of  it^ 
and  it  is  usual  to  conclude  the  replication  in  that  case  vithi 
verification  and  prayer  of  judgment,  if  the  defendant  oo$ 
to  be  admitted  or  received  against  his  own  acknowledgiw* 
kc.  to  plead  his  plea  ;(»?)  but  in  this,  and  indeed  all  other  im- 
plications, it  is  sufficient  after  the  proper  verification  to  W 
judgment  generally,  without  pointing  out  the  appropriate pw 
ment;(n)  and  where  the  word  "certify"  was  by  mistake  in- 


to 2  T.  R.  340.     1  Salk.  4.    1  Ld.  R.  576.    4  Mod.  376.  Ai  t» 

Haym.  641.    1  Saund.  103.  a.  b.  Say-  sion  of  matter   when   in  *?»*» 

cr,  £34.  WiHc«,6. 

(/)  Id.  ibid.    8  T.  R.  44<2,  44.1.    1  (*)  1  Saund.  327.  n.  1.  cites  3** 

Burr.  320, 3*1.    2  Stra.  871.    2  Wfla.  165. 

US.    l)oug.4i2S.  (*)  Port,  vol.  2.  619. 

(*)  Id.  ibid.    Sayer,  834.  I  8alk.  4.  (/)  1  Saimd.  325.  n.  4.   1  Co  »* 

iBurr.Sld.    2  T.  R.  442,  443.  (m)  Poet,  ?ol.2.  592. 5*X  *■* 

(A)  1  Saund.  103.  n.  1.  327.  n.  1.     8  11.  13.                                    m      . 

Saund.  63,  g.    Cartb.  337.     I  Lutw.  (n)  Willea,  13.    1  Saund.  97  * 

101.    S  Wifc.  66.     Doug.  60.    ST.  East,  502. 509. 
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Bcrted  instead  of  "  verify**  the  court  appeared  to  consider  the  ///.  The  ew 
replication  sufficient^  o)  and  unless  assigned  specially  as  cause  c  w*w/l* 
of  demurrer,  a  defect  in  the  couclusion  of  a  replication  is  aid- 
cd.(/>) 


UI.  THE  QUALITIES  OF  A  REPLICATION. 

The  qualities  of  a  replication,  in  a  great  measure  resemble 
those  of  a  plea,(a)  and  are  :  first,  that  it  must  answer  so  much 
of  the  plea  as  it  professes  to  answer,  and  that  if  bad  in  part  it 
is  bad  for  the  whole.  Secondly,  that  it  must  be  conformable 
to,  and  not  depart  from  the  count.  Thirdly,  that  like  a  plea, 
it  should  be  certain,  direct  and  positive,  and  not  argumentative, 
and  also  that  it  be  triable  ;  and  fourthly  ,  that  it  must  be  single. 

•1st.  We  have  already  seen  the  consequences  of  a  disconti-         *  618 

nuance  where  the  defendant  has  omitted  to  plead  to  a  part  of  Im  ****{**  ^?*~ 

1  r  swer  the  ptea. 

the  plaintiff's  demand,  or  has  professedly  pleaded  to  more  or 
less  than  the  plaintiff  proceeds  for,  or  where  one  of  the  de- 
fendants has  not  pleaded  at  all,  and  the  conduct  which  the 
plaintiff  should  then  adopt,  has  been  pointed  out. (6)  A  repli- 
cation also  should  answer  so  much  of  the  plea  which  it  profes- 
ses to  answer,  or  it  will  be  a  discontinuance  ;(c)  and  it  is  a  rule 
that  an  entire  replication  bad  in  partis  bad  for  the  whole  ;  as  if 
to  a  plea  of  the  statute  of  limitations  to  two  counts  of  a  decla- 
ration, the  plaintiff  should  reply  that  the  accounts  were  between 
the  plaintiff  and  defendant  as  merchants,  if  this  plea  should  be 
bad  as  to  one  of  the  counts,  it  is  bad  also  as  to  the  other  ;(d) 
but  this  rule  does  not  apply  where  the  matter  objected  to  is 
merely  surplusage  ;to  and  where  a  defendant,  executor  or  ad- 
ministrator, has  pleaded  several  judgments  outstanding,  it 
-would  be  a  sufficient  answer  to  the  whole  plea  to  deny  the  va* 
lidity  of  one  of  the  judgments.(/) 


> 


(©)  Wille*,  6,  7.  (c)  Com.  Dig.  Pleader,  F.  4.  W.  2. 

(/>)  16  &  17  Cor.  II.  c.8.    4  Ann.  1  Saund.  SS8. 

o.  16.  s.  I.     1  Saand.  99.  n.  2.  (tl)  Com.  Dig.  Pleader,  F.  25. 

(a)  Ante,  506  to  521.  T.  It.  3i"6.  1  Sauud.  28.  n.  3.  2  Saund, 

(6)  Ante,  509,  510.  and  see  Com.  127. 

Dip:.  Pleader,  V.  4.     W.  1,9,3.     1  «.  (e)  Id    ibid.    3  T.  R.  374.     377.    J 

&  V.  411.  Rust,  219. 

(/)  1  Samid.  337.  h.  n.  2. 
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//.  Mmt  not  2dly.  It  is  also  a  settled  rule  that  the  Replication  roust  not  dp- 
dedarattin"1  J101"*  from  the  allegations  in  the  declaration  in  any  material  mar- 
&Cm  ter,  a   rule   which  equally  affects  rejoinders  and.  subsequent 

pleadings.  A  departure  in  pleading  is  said  to  be  when  a  party 
quits  or  departs  from  the  case  or  defence  which  he  has  first 
^  619  made,  and  has  recourse  *to  another ;  it  is  when  bis  replication 
or  rejoinder  contains  matter  not  pursuant  to  the  declaration  o? 
plea,  and  which  ddes  not  support  and  fortify  it.(4r)  A  depar- 
ture in  pleading  is  not  allowed,  because  the  record  would  by 
such  means  be  spun  into  endless  prolixity,  for  if  it  were  per- 
mitted, he  who  has  departed  from  and  relinquished  bis  first 
plea,  might  in  every  different  stage  of  the  cause  resort  to  a 
second,  third,  or  even  further  defence,  and  thereby  pleading 
would  become  infinite  ;(/j)  and  if  parties  were  permitted  to 
wander  from  fact  to  fact,  forsaking  one  to  set  up  another,  no 
issue  could  be  joined,  nor  could  there  be  any  termination  of  the 
suit.p)  A  departure  may  be  either  in  the  substance  of  the 
action  or  defence,  or  the  law  on  which  it  is  founded  ;(J  )*as  if  a 
declaration  be  founded  on  the  common  law,  and  the  replication 
attempt  to  maintain  it  by  a  special  custom,  or  act  of  parlia- 
ment;^-) so  if  in  replevin  for  taking  the  plaintiff's  goods  and 
chattels,  to  wit,  a  lkne-kiln,  the  defendant  avows  under  a  dis- 
tress for  rent,  and  the  plaintiff  pleads  in  bar  that  the  lime-kili 
was  affixed  to  the  freehold  :  this  is  a  departure,  the  declara- 
tion being  for  goods  and  chattels,  and  the  plea  in  bar  stating 
the  property  to  be  part  of  the  freehold.(Z)  So  where  in  «*• 
cumjidt  by  an  executor  on  several  promises,  which  were  all  laid 
to  have  been  made  to  the  testator,  to  which  the  defendant  plead- 
•  620  ed  the  statute  of  limitations,  and  the  plaintiff  replied  a  •subse- 
quent promise  to  himself,  the  replication  was  held  to  be  a  de- 
parture, and  therefore  bad  ;(/)  a  variety  of  other  instances  arc 
collected  in  the  Digests.Ow)     But  a  departure  more  frequently 


(5-)  2  Saund.  84.  a.  n.  1.    Co.  Lit.  (/)  4  T.  R.  504.    2  Saund.  84.  b. 

304.  u.    2  Wils  98.  (0  2  Saund.  63.  g.  SI.  c.     Wilfes, 

(A)  2  Saund.  84.  a.  n.  1.  29.     1  Satk.  28.     6  Mod.  S09.  2  btr*- 

(0  Summary  on  Pleading,  92.  890.    3  East,  409. 

(j)  Co.  Lit.  304.  a.    2  Saund.  84.  a.  (m)  Com.  Dig.  Pleader,  F.  6,  7,  & 

(fr)  Co.  Lit.  304.  a.    Com.  Dig.  9.  &c. 
Pleader,  F.  7,  8. 
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occurs  in  a  rejoinder  ;(n)  thus,  if  in  an  action  of  debt  on  an  arbi-  U.  Must  not 
tration  bond,  the  defendant  plead  that  no  award  was  made,  and  dfelamtum™ 
the  plaintiff  in  his  replication,  sets  out  an  award,  and  assigns  ^* 
a  breach,  the  defendant  cannot  rejoin  that  an  award  was  not 
tendered,  or  that  it  was  void  on  account  of  some  extrinsic  fact,(o) 
or  that  the  defendant  hath  performed  or  been  ready  to  perform 
it;(/0  but  the  award  being  set  out  by  the  plaintiff  in  his  re- 
plication, and  the  defect  appearing  on  the  face  of  it,  the  de- 
fendant may  demur,  though  he  could  not  avail  himself  of  any 
extrinsic  facts.(7)     So  in  an  action  of  debt  on  bond,  condition- 
ed for 'the  payment  of  an  annuity,  if  the  defendant  plead  no, 
9uch  memorial  as  the  statute  requires,  and  the  plaintiff  replies 
that  there  was  a  memorial  which  contained  the  names  of  the 
parties,   &c.  and  the  consideration  for  which  the  annuity  was 
granted,  and  the  defendant  rejoins  that  the  consideration  is  un- 
truly alleged  in  the  memorial  to  have  been  paid  to  both  obli- 
gors, for  that  one  of  them  did  not  receive  any  part  of  it ;  this 
rejoinder,  stating  a  new  fact,  is  bad,  as  being  a  departure  from 
the  plea.(r)     So  in  an  action  of  debt  on  bond,  conditioned  *for         *   621 
performance  of  covenants,  if  the  defendant  plead  performance, 
and  the  plaintiff  reply  and  assign  a  breach,  the  defendant  can- 
not rejoin  any  matter  in  excuse  of  performance.(r)    So,  where 
in  trespass  for  impounding  the  plaintiff's  mare,  the  defendant 
pleaded  that  she  was  doing  damage  to  the  kkig  in  his  forest  of 
Walthamy  and  the  plaintiff  replied  a  right  of  common  in  the 
forest,  and  the  defendant  rejoined  that  the  mare  w;as  mangy, 
and  doing  damage,  and  that,  therefore,  he  took  and  impound- 
ed her :  this   was  held  to  be  a  departure  from  the  plea,  be- 
cause the  plea  was,  that  the  mare  was  doing  a  /irivate  trespass 
to  the  king  in  his  forest,  and  that,  therefore,  the  defendant 
impounded  her,  but  the  rejoinder  is  that  the  mare  was  mangy, 
which  is  a  common  nuisance. (*)    And  where   in  trespass  for 


(»)  Sec  id.  ibid,  for  the  instances  (9)  t  Salk.  72.    I  Saund.  103. 11.  1. 

•f  a  defective  rejoinder,  and  2  Saund.  2  Saund.  62.  b.  n.  5. 

83,  84.  n.  1.  188.     1  Saund.  117.  n.  3.  (r)  4  T.  R.  585.     2  II.  Bl.  280. 

S*6-  c.  (r)  2  Saund.  83.  c.     Co.  Lit.  304.  «. 

(0)   1    Ley.  85.  127.  133.     1  Wils.  Com.  Dig.  Header,  F.  6.  &c.     • 

122<     4  T.  R.  585.  (*)  2  WHs.  96.     2  Saund.  84.  U 

(»  I  Sid.  10. 
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II  Must  mt  impounding  the  plaintiff's  ox,<the  defendant  justified  the  taking" 
{Jcto-atd™1  damage -feasant,  and  the  plaintiff  entitled  himself  to  common 
^c-  of  pasture  for  one  ox  in  the  place  in  which,  &c.  and  the  de- 

fendant rejoined  that  the  plaintiff  had  surcharged  the  com- 
mon with  that  ox,  it  was  adjudged  that  the  rejoinder  was  a  de- 
parture from  the  plea,  because  there  is  a  great  difference  be- 
tween damage-feasant  and  a  surcharge  of  common,  and  the 
surcharge  should  have  been  pleaded  at  first.(f) 

But   matter  which  maintains  and  fortifies  the  declaration  or 

*  622  P^ea'  *s  not  a  deParture>(")  as  *m  trespass  for  taking  a  horse,  if 
the  defendant  justify  for  a  distress  damage -feasant ,  the  plaintiff 
may  reply  that  the  defendant  afterwards  used  the  horse,  which 
shews  that  he  was  a  trespasser,  ab  initio.(y)  So  if  to  debt  on 
bond  to  indemnify  the  plaintiff  from  tonnage  due  to  A,  the  de- 
fendant plead  non  dammficatusy  and  the  plaintiff  replies  that  A 
distrained  for  the  said  tonnage,  and  the  defendant  rejoins  that 
nothing  was  due  to  A  for  tonnage,  this  is  not  a  departure ;(«) 
and  if  the  plaintiff  vary  in  his  replication  from  his  count,  or 
the  defendant  in  his  rejoinder  from  his  plea,  in  time,  place,  or 
other  matter,  when  immaterial,  it  is  not  a  departure  ;  as  if  in 
a  declaration,  a  promise  be  stated  to  have  been  made  twenty 
years  ago,  and  when  the  defendant  pleads  the  statute  of  limi- 
tations, the  plaintiff  replies  that  the  defendant  did  undertake 
within  six  years  ;  this  is  not  a  departure,  because  in  this  case 
the  statement  of  the  time  in  the  declaration  was  immaterial.(x) 
So  if  in  trespass  for  an  assault  at  //,  if  the  defendant  pleads 
molliter  manus  imfiosuit  to  remove  the  plaintiff  from  his  close 
*t  A,  and  the  plaintiff  replies  that  he  had  a  way  over  that  close, 
it  is  not  a  departure ;  for  in  transitory  actions,  the  venue  in  the 
declaration  is  immaterial.(y)  In  the  case  of  a  deed  or  a  pro- 
missory note,  though  there  are  dicta  to  the  contrary  ;(z)  and 
"though  the  plaintiff  cannot  vary  from  an  express  statement  of 


(*)  lSalk.S21.     Willet,   438.     2  (x)  Cora.  Dig.  Pleader,  P.  11. 

~$aund.  S4.  e.  ( y)  Id.  ibid.      1  Sulk.  SSS.      1 14. 

(ti)  Com.  1%.  Pleader,  F.  11.  lUym.  190. 

(v)  Id. ibid.     1  Salk.  SSI.    3  Wits.  (?)  See  the  cases  cited  in 

90.    Cro.  Jae.  148.  Prac.  4th  edit  690,  Ml. 

(*»)  Fortes.  341.    Com.  Dig.  Plead- 
er, F.  11. 
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the  date  *of  a  written  instrument,  yet  he  may  reply,  or  shew  11.  Mu*t  not 
in  evidence  that  it  was  really  made  on  a  day  different  to  the  aedarapion^ 
date  ;(a)  and  where  a  bill  or  note  is  stated  in  the  declaration  to  &c- 
have  been  made  on  a  day  which  appears  to  have  been  above 
six  years  before  the  commencement  of  the  suit,  a  subsequent 
promise  or  acknowledgment  within  six  years,  be  shewn  in 
evidence  under  a  replication  to  the  plea  of  the  statute  of  limi- 
tations.^) But  where  time  or  place,  or  any  other  circum- 
stance is  material,  the  plaintiff  cannot,  as  we  have  seen,  vary 
from  his  previous  statement  of  it  ;(f)  though  where  matter  of 
defence  has  arisen  /lending  the  suit,  it  may  be  pleaded  fiui* 
darrein  continuance,  relicta  verificatione  of  the  former  plea ; 
as  if  in  an  action  against  a  person  as  executor,  he  plead  a  re- 
tainer for  a  debt  due  to  himself,  and  the  plaintiff  reply  that  he 
was  only  executor  de  eon  tort,  the  defendant  may,  by  way  of 
plea  puis  darrein  continuance,  rejoin  that  he  has  since  obtained 
letters  of  administration.^) 

The  only  mode  of  taking  advantage  of  a  departure  is  by  de- 
murrer, which  may  be  either  general  or  special  ;{e)  and  if  the 
defendant  or  the  plaintiff,  instead  of  demurring,  take  issue 
Upon  the  replication  or  the  rejoinder,  containing  a  departure, 
and  it  be  found  against  him,  the  court  will  not  arrest  the  judg* 
ment.(/)  *  624 

*3dly.  Another  quality  essential  to  a  replication  is  certainty,  m  The  cet* 
and  it  is  said  that  more  is  requisite  in  a  replication  than  a  de-  '^2n-w.  C" 
claration,  though  certainty  to  a  common  intent  is  in  general 
sufficient^  ^)  Where  the  replication  is  only  to  nflart  of  the 
plea,  the  part  alluded  to  should  be  ascertained  with  certainty, 
as  if  in  assum/iait  on  several  promises,  the  defendant  has  plead- 
ed infancy,  and  the  plaintiff  replies  that  part  of  the  goods  were 
for  necessary  food,  and  part  for  clothes,  it  is  said  to  be  insuffi- 
cient if  he  do  not  shew  what  part  was  for  the  one  and  what  for 


(a)  4  East,  477.  (<-)    2  Saund.  84.  d.     2  Wils.  96, 
(6)  The  case  in  10  Mod.  312.  is  Qiuere  if  it  ought  not  to  be  a  ape- 
not  lav,  and  what  was  said  in  Stra,  cial  demurrer,  Com.  Dig.  Pleader,  F. 
22.   tx.  806.  as  to  a  promissory  note,  10.     1  Saund.  117. 
was  extrajudicial.  (/)    Sir  T.  Harm.  96.     8  Saund, 

(c)  Ante,  622.  84.  d. 

(d)  S  Stra.  U06.  (  j)  Com.  Dig.  Pleader,  F.  17. 

Vol.  I.  [  57  ] 


£14  THE  QUALITIES  OF  A  REPLICATION,  *» 


///.  The  cer-  the  othcr.(A)    In  general,  also,  when  material  to  the  adia> 
ro^2ii^f      time,  place,  and  other  circumstances  must  be  staled  with  the 
tame  certainty  and  precision   as  in  the  previous  pieadbgi; 
but  where  time  or  place  is  immaterial,  it  should  stem  fin 
analogy  to  pleas  in  bar,  that  as  the  time  and  place  me&tknJ 
in  the  declaration,  must,  when   immaterial,  be  adhered  to,  » 
repetition  of  either  would  be  necessary  ;(i)  we  have  seen  that 
where  particularity  in  pleading  would  tend  to  great  prolixity,  i 
general  allegation  is  allowed,  on  which  principle  it  is  settkJ 
that  in  debt  on  a  bond  to  account  for  all  monies,  &c.  which  the 
defendant  or  a  third  person  should  receive  in  the  com*  of i 
certain  employment,  it  is  sufficient  to  assign  the  breach  gto- 
rally,  that  divers  sums  of  money  were   received  from  (to 
*  625         persons,  &c.   without   naming   from  whom  in  particular-!/} 
IV  Mtutbe        *4thly.  The  replication  must  not  be  double,  or  in  other  tort 
'  contain  two  answers   to  the  same  pica  ;(k)  a  reason  has bea 

assigned  that  the  plaintiff  ought  not  to  perplex  the  court  wii 
two  matters,  to  attempt  to  inveigle  their  judgment,  andttai 
two  issues  were  permitted  to  be  joined  upon  two  seven!  » 
Terses  on  the  plaintiff 's  replication,  and  one  should  be  W 
for  the  plaintiff,  and  the  other  for  the  defendant,  the ccnit 
wouid  not  know  for  whom  to  give  judgment,  whether  forth 
plaintiff  or  the  defendant ;(/)  and  the  court  will  not  gi«  k« 
to  reply  double,  under  the  statute  4  Ann,  c.  I6.(«)  thoagfc 
under  that  statute  the  plaintiff  in  replevin  may,  with  lea"* 
the  court,  plead  several  pleas  in  bar  to  an  avowry  or  cog* 
sancc.(tt)  But  a  replication  may  frequently  put  in  issue  sew* 
facts,  where  they  amount  to  only  one  connected  propositwov 
and  as  we  have  already  seen,  a  replication  may  contain  seven 
distinct  answers  to  different  parts  of  a  plea  divisible  in  us* 
ture  ;(/>)  as  where  infancy  has  been  pleaded  to  a  dedant* 
consisting  of  several  counts,  the  plaintiff  may  reply  as  to  p 
of  the  demand,  that  it  was  for  necessaries,  to  other  pan  u» 


(A)  Lutir.841.     Com  Dig.  Plead-  (/)  3  Strand.  49,  50. 

cr,  F.  4.     Ante,  573,  574.  («)  Fortes.  353.    Barnes,  » 

(0  See  -2  H.  lit  1C1.    1  Saund.  8.  a.  (»)  2  B.  H  P.  368.  376. 

Ame,  sir,  518.  (©)    |  Burr.  31".     Ante,  «7- 

(./)  8  T.  R.  4fi3.     1BAP.  640.  588.     Rep.  temp.  Hani*.  89. 

(*)  Com.  DiK.  Planter,  F.  16.—  (/>)  Aute,  54y.  5>t. 
Rep.  letup.  Hardw.  J«9.                     * 
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the  defendant  was  of  full  age  at  the  time  the  contract  was  made,  TV.  Mtut  be 
and  to  other  part  that  he  confirmed  it  after  he  came  of  age. (7) 
So  if  an  executor  or  administrator  plead  several  judgments 
outstanding  and  no  assets  utira,  the  plaintiff  may  reply  as  to 
one  of  the  judgments  nul  tiel  record,  #and  to  another  that  it  *  626 
was  obtained  and  kept  on  foot  by  fraud. (r)  In  an  action  of 
debt  on  bond,  conditioned  for  performance  of  covenants,  the 
plaintiff  may,  and  indeed  ought*  by  the  statute  8  and  9  Wm.  III. 
c.  II.  s.  8.  to  assign  as  many  breaches  in  his  replication,  as 
he  proceeds  for.U)  And  to  a  plea  of  set-off,  consisting  of  se- 
veral demands  upon  judgment  or  recognisance,  and  simple 
contract,  the  plaintiff  in  his  replication  should  give  several  an* 
-swers,  viz.  as  to  the  judgment  or  recognisance,  nul  tiel  record^ 
and  as  to  the  simple  contract,  that  he  was  not  indebted  ;(/)  or 
he  may  reply  as  to  a  part,  the  statute  of  limitations  ;(«)  and 
duplicity  in  a  replication  is  aided,  unless  the  defendant  demur 
specially,  pointing  out  the  particular  defect. (v) 


wmw» 


(9)  Id.  ibid,  (m)  Post,  toI.  2. 605. 

(r)  I  Sannd.  337.  b.  2.    lLd.Raym.        (v)    87  Eliz.  c.  5.     4  Ann.  «.  16. 

263.    1  Salk.298.  a.  l.     1  Saund.  837.  b.  n.  3.    Dtoet. 

(«)  Post,  vol.  2.  623.  Plac.  1*7. 

(r)    1  East,  369.      See   the  prece- 
dent, pott,  vol.  2.  604. 
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CHAPTER  IX- 

Or  REJOINDERS  AND  THE  SUBSEQUENT  PLEADINGS  ;  ISSUES. 
REPLEADERS,  AND  PLEAS  PUIS  DARREIN  CONTINUA5CEJ 
AND   OP    DEMURRERS  AND    JOINDERS   IN    DEMURRER. 

Of  rejoinder*.  J\  REJOINDER  is  the  defendant's  answer  to  the  replca- 
tion,(a)  and  is  governed  by  the  same  rules  as  those  which  af- 
fect pleas  ;(£)  with  this  additional  quality,  that  it  must  supper., 
and  not  depart,  from  the  plea  ;(c)  it  must  also  be  single,  and 
the  court  cannot  give  leave  to  the  defendant  to  rejoin  several 
matters,  for  the  statute  of  Ann,  does  not  extend  to  rejoinders  \{d) 
hence  it  may  suffice  to  refer  to  the  preceding  pages,  and  to  the 
forms  which  are  given  in  the  second  volume. 

Burnt  and  re*  When  a  replication,  or  a  plea  in  bar  in  replevin,  concludes 
to  the  country,  the  defendant  can  only  demur  or  add  the  com- 
mon similiter,  which  is,  "  And  the  said  defendant  doth  the 
"  like :"  and  where  there  are  several  replications,  partkuterij 
when  -some  conclude  to  the  country,  and  others  with  a  verifi- 
cation, it  may  be,  *•  And  the  said  defendant  as  to  the  said  re- 
"  plications  of  the  said  plaintiff,  to  the  said  second  and  third 
"  pleas  of  him  the  said  defendant,  and  which  the  said  plaintiff 

♦  628  <*  #hath  prayed  may  be  inquired  of  by  the  country,  doth  the 
"  like  "(e)  But  the  plaintiff  is  at  liberty  to  add  the  vmiSter, 
it  being  a  rule  that  in  all  special  pleadings,  where  the  plaintiff 
takes  issue  upon  the  defendant's  pleading,  or  traverses  the 


*^r 


(a)  Com.  Dig.  Pleader,  H.  189,  t90.   Com.  Dig.  Pleader,  F.  1 

(6)  Anle,  506  to  526.  Co.  lit.  003.  to  F.  11. 

b.  (tf)  Stra.  908. 

(r)  Ante,  61 8  to  633.  as  to  the  points  (e)  See  the  forms,  post,  roL  2.  65t 

relating  to  a  departure,  and  3  Sauud.  and  id.  note  («). 
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.tame,  or  demurs,  so  that  the  defendant  is  not  at  liberty  to  al-  -Po"?  ond  r* 

Quintet  &f. 
lege  any  new  matter,  the  plaintiff  may  add  the  similiter  or  join- 
der in  demurrer,  and  make  up  the  paper  book  without  giving 
a  rule  to  rejoin ;(/)  but  otherwise  a  rule  must  be  given,  unless 
the  defendant  be  bound  by  a  judge's  order  to  rejoin  gratis,  and 
in  the  latter  case  the  plaintiff  ought  to  add  the  similiter,  and  not 
to  give  a  rule  to  rejoin  ;(g)  and  where  the  plaintiff  adds  the 
similiter  the  defendant  may  strike  it  out,  and  demur  to  the  re- 
plication, which  is  the  usual  course  when  the  defendant  has  no 
merits  and  wishes  to  obtain  time.(/i)  The  consequences  of  a 
defect  in  or  omission  of  a  similiter,  have  already  been  consi- 
dered.(/) 

When  the  replication  concludes  with  a  verification,  the  re- 
joinder usually  denies  it,  and  concludes  to  the  country,  "  and 
«  of  this  he  the  said  defendant  puts  himself  upon  the  coun- 
$i  try,"  &c.  But  when  the  rejoinder  introduces  any  new  mat- 
ter, it  must,  as  in  the  case  of  a  plea  or  replication,  conclude 
with  a  verification,  in  order  that  the  plaintiff  may  have  an  op- 
portunity *of  answering  it.(Xr)  If  the  defendant  deny  several  *  629 
matters  alleged  in  the  replication,  the  rejoinder  may  conclude 
to  the  country,  without  putting  the  matters  in  issue  severally 
and  distinctly  ;  thus,  if  to  a  plea  of  infancy  the  plaintiff  has  re- 
plied that  a  part  of  the  goods  were  necessary  clothing,  and  the 
residue  necessary  food,  a  general  denial  in  the  rejoinder,  con- 
cluding to  the  country,  will  suffice.(Z) 

Surrejoinders,  Rebutters,  and  Surrebutters,  seldom  occur  in  Surrejoin' 
pleading  ;(m)  it  may  suffice  to  observe  that  they  are  governed      "'    r* 
by  the  same  rules  as  those  to  which  the  previous  pleading  of 
the  party  adopting  them  is  subject,  and  the  forms  which  most 
frequently  occur  in  practice  are  given  in  the  second  volume. (m) 


(/)  Rnle  Trin.    1  Geo.  II.  note  a.  (i)  Ante,  570,  571. 

6  East,  586.    1  SeJwyn,  Prac.  c.  9.  s.  (*)  Ante,  537,  538.  615.     1  Saund. 

1.     1  H.  Bl.  354.    Imp.  Prac.  C.  P.  103.  n.  1.    See  the  forms,  post,  vol.  2. 

358.  658.666. 

U)3B.kP.  443.  (/)  Lutw.  241.   Com.  Dig.  Pleader, 

(h)    TklcPs    Prac.    4th  edit   667.  II. 

Imp.  Prae.  C.    P.  358.     1   Sclwyn,  (m)  See  these  heads  in  Com.  Dig. 

Prac  o.  9.  s,  1.  Pleader,  I.  K.  L. 


629  *V  ISSUES. 

•/  Issues.  From  the  preceding  observations  on  the  different  parts  tf 

pleading,  particularly  those  relating:  to  traverses,  we  lriuy  col- 
lect what  points  may  be  put  in  issue  ;  as  however  the  parties  re- 
spectively may  be  disinclined  to  demur,  or  otherwise  to  object 
to  their  opponent's  pleading,  it  may  be  advisable  to  consider  on 
what  issue  the  parties  may  venture  to  go  on  to  trial,  so  as  to 
obtain  the  judgment  of  the  court,  and  to  avoid  the  necessity  oft 
repleader,  on  account  of  the  issue  having  been  upon  immaterial 

♦   630         matter. 

Requisites  *f      /ili  iSSUe  j8  defined  to  be  a  single,  certain,  and  "material 
them.  ...  . 

point,  issuing  out  of  the  allegations  or  pleadings  of  the  pUio» 

tiff  and  defendant, (rc)  though  in  common  acceptation  it  signi- 
fies the  entry  of  the  pleadings.(o)  An  issue  should  in  genera! 
be  upon  an  affirmative  and  a  negative^  and  not  upon  two  affir- 
matives ;  as  if  the  defendant  plead  that  A  is  living,  and  the 
plaintiff  reply  that  he  is  dead,  it  is  more  formal,  though  not 
absolutely  necessary,  also  to  deny  that  he  is  living  ;(/*)  nor 
should  the  issue  be  on  two  negatives  :(y)  thus,  if  the  defend- 
ant plead  that  he  requested  the  plaintiff  to  deliver  an  abstract 
of  his  title,  but  that  the  plaintiff  did  not  when  so  requested  de- 
liver such  abstract,  but  neglected  and  refused  so  to  do ;  the 
plaintiff  cannot  reply  that  he  did  not  neglect  and  refuse  to  de- 
liver such  abstract,  but  should  reply  either  denying  the  request, 
or  affirmatively  that  he  did  deliver  the  abstract  ;(r)  but  it  is  not 
necessary  that  the  negative  and  affirmative  should  be  in  precise 
words  ;(«)  and  it  will  suffice  though  there  be  two  affirmatives, 
if  the  second  is  so  contrary  to  the  first  that  it  cannot  in  any  de- 
gree be  true ;  as  it  duress  of  imprisonment  be  pleaded  to  a 
bond,  it  is  a  good  replication,  that  the  defendant  was  at  large  at 


(n)  Co.  Lit.   126.  a.     As  to   u-  tulit  hie  in  curia  quondam  quereUm 

*ueg  in  general,  see  Com.  Dig.  Plead-  suam,"  and  the  continuances  are  in 

er,  R.    Bac.  Abr.  Plea  a,  M.  the  preterperfect  tense,  as  "vene- 

(o)  As  to  the  form  of  such  entry,  runt,"  not   u  venkmt."    1  Mod.  SI. 

we  Tidd's  Prac.  4th  edit.  655.  fete.  2  Saand.  393.  n.  1.    I    Stra.  60S.  hat 

As  to  the  language  of  this  entry,  it  is  see  1  T.  R.  3*0. 
said  that  the  acts  of  a  court  ought  to       (/>)  Com.  Dig.  Pteadtr,  R.  3. 
be  in  the  present  tense,  as  "  prxcep-        (q)  Id.  ibid.    ST.  R, 

turn  est,"  not  "  preceptum  fuit"  but  Abr.  Pleas,  I.  S. 
the  acts  of  the  party  may  be  in  the        (r)  6  East,  557. 
preterperfaet  tense,  as  "  venit  et  pro-       (?)  Co.  lit  19ft. 
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•his  own  disposal)  and  executed  the  bond  of  his  own  free  will,  RequUitca'  «f 
and  not  for  fear  of  imprisonment. (0  An  issue  should  also  be 
upon  a  single  and  certain  point  ;{v)  but  it  is  not  necessary  that 
such  point  should  consist  of  a  single  fact,  and  therefore  if  the 
defendant  In  trespass  justify  under  a  right  of  common,  and  the 
replication  traverses  that  the  cattle  were  the  defendant's  own, 
and  ievant  and  couchant,  and  commonable  cattle,  it  is  not  multi- 
farious, for  all  these  circumstances  are  requisite  to  the  point  of 
defence. U)  The  issue  also  should  not  be  on  a  negative  preg- 
nant,(w)  but  it  may  be  upon  a  disjunctive. (-^) 

The  principal  quality  of  an  issue  is,  that  it  must  be  upon  a  ma- 
terial point  ;(y)  an  informal  issue  is,  where  a  mattrial  allegation 
is  traversed  in  an  imfiro/ier  or  inartificial  manner  ;(z)  and  this 
and  the  other  preceding  mistakes  are  aided  by  verdict  by  the 
32  Hen.  c.  30.(a)  but  a  verdict  does  not  help  an  immaterial  is- 
sue ;(6)  which  is,  where  a  material  allegation  in  the  pleadings 
is  not  traversed,  but  an  issue  is  taken  on  some  other  point, 
which  though  found  by  verdict  will  not  determine  the  merits 
of  the  cause,  and  would  leave  the  court  at  a  loss  for  which  of 
the  parties  *to  give  judgment  ;(c)  as  where  in  debt  on  bond  $  gQ2 
conditioned  for  the  payment  of  60/.  on  the  25th  of  June,  the 
defendant  pleaded  payment  on  the  20th  of  June,  according  to 
the  form  and  effect  of  the  condition,  and  issue  was  joined,  and 
the  verdict  found  that  he  did  not  pay  60/.  on  the  20th,  it  was 
held  that  the  plaintiff  should  not  have  judgment,  for  the  issue 
Was  out  of  the  matter  of  the  condition,  and  therefore  void,  and 
the  money  might  have  been  paid  on  the  25th,  though  it  was 
not  paid  on  the  20th,  so  that  it  did  not  appear  that  the  condition 
was  broken,  and  it  is  not  aided  by  the  above-mentioned  statute  ;{d) 


(0  2Stra.U77.    I  Wil*  6.  (z)  Cro.   Eltz.   227.     1   Lev.  32. 

{v)  Com.  Dig.  Pleader,  It.  4.  Carth.  371.    2  Mod,  137. 

(«)  1  Bum  316.  (a)  Gilb.  C.  P.  147.    2  Saund.  319. 

(w)  See  the  instance  of  negative  n.  6. 

f  regnant 9,  Com.  Dig.  Pleader,  R.  5,  (£)  Id.  ibid.    2  6rud<1.  310.  n.  C.  a. 

6.    Bae.  Abr.  Pleas,  I.  6.    It  must  be  (c)  2  Saund.  319.  n.  6.    Gilb.  C.  P. 

objected  to  by  demurrer,  id.  ibid.    2  147.     1  Lev.  32.    See  the  instances, 

9aund.  319.  n.  6.  Com.  Di  .  Pleader,  It.  18. 

(x)  Com.  Dig.  Pleader,  R.  7.  (</)  Cro.   Jae.  434.    Stra.  994.    V 

(y)  Com.  Dig.  Pleader,  R.  8.  Saond.  319.  h.  n.  6. 
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Beqwnte*  of  so  where  in  an  action  of  assumpsit  against  an  administratrix, 
*****'  on  promises  of  tb6  intestate,  she  pleaded  that  she  (instead  of 

the  intestate)  did  not  promise,  after  verdict  a  repleader  wat 
awarded  :(r)  so  where  in  an  action  of  debt  against  a  lessee  for 
years,  the  defendant  pleaded  that  before  the  rent  became  due, 
he  assigned  the  term  to  a  third  person,  of  which  the  plaintiff 
had  notice,  and  issue  was  joined  on  the  notice,  which  beiag al- 
together immaterial,  a  repleader  was  awarded.(/) 

Of  replead-  When  the  i&sue  is  immaterial,  the  court  will  award  a  rcpfafa 

era.  #  ' 

if  it  will  be  the  means  of  effecting  substantial  justice  betvttn 
the  parties,  but  not  otherwise  ;(g)  the  following  rules  as  to  re- 
*  63S  pleaders,  were  laid  down  in  the  case  of  *StafUc  v.  Haydonfk) 
first,  that  at  common  law,  a  repleader  was  allowed  before  triad 
because  a  verdict  did  not  cure  an  immaterial  issue,  but  now  i 
repleader  ought  not  to  be  allowed  till  after  trial,  in  aDjrose 
where  the  fault  of  the  issue  might  be  helped  by  the  verdict, 
or  by  the  statute  of  jeofails  ;(*)  secondly ■,  that  if  a  repleader  be 
denied,  where  it  should  be  granted,  or  vice  versa  it  is  error; 
thirdly )  that  the  judgment  of  repleader  is  general,  quod  porta 
replacitent)  and  the  parties  must  begin  again  at  the  first  M 
which  occasioned  the  immaterial  issue  ;(/)  thus,  if  the  decla- 
ration be  insufficient,  and  the  bar  and  replication  are  aho  bad, 
the  parties  must  begin  de  novo,  but  if  the  bar  be  good,  ffld 
the  replication  ill,  at  the  replication  ;(w)  fourthly,  no  costs  ire 
allowed  on  either  side  ;(«)  fifthly,  that  a  repleader  cannot  be 
awarded,  after  a  default  at  nisi  firius ;  to  which  may  be  added* 
that  in  general  a  repleader  cannot  be  awarded  after  a  demurrer 
or  writ  of  error,  without  the  consent  of  the  parlies,  butorfjr 
after  issue  joined  ;(o)  where,  however,  there  is  a  bad  bar,  ari 


(<?)  2  Vent.  96.  Dig.  Pleader,  R.  1 8.     3  B.  k  P.  ** 

(/)  1  Lev.  32.  Rut  Mhcre  the  point  put  iniM«*  » 

(s)  2  Saund.  319.  b.  n.  6.    2  Salk.  altogether  immaterial,  and  eouW** 

57U.     6  Mod.  I.    2  Ld.  Rayra.  922.  be  modified  by   the  verdict  beetf* 

3  Salk.  121.  S.  C\    Cowp.  489.  collateral  to  the  merits,  it  wooU  * 

(A)  A»  to  a  rt-pleatter  in   general,  othenrise. 

Com.  Dig.  Pleader,    R.   18.       Bac  (/)   !  Ld.  Raym.  169. 

Abr.  Pleas,  M.      Doct.  Plac.  tit.  Re-  (ro)  3  Keb.  66*i 

pleader.      Tijld's  Pi-ac.  4th.  edit  812.  («)    2  Vcntr.  196.     6  T.  R.  I* 

»See  the  fort  a s  there  referred  to,  mid  Barnes,  125.    2  B.  k  P.  #6. 

2  Saund.  2'j.  (a)  3  Salk.  306. 
(*)  hi\/t.  Abr.  Picas,    M.      Cora. 
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a  bad  replication)  it  is  said  that  a  repleader  may  be  awarded  When  meet* 
upon  a  demurrer  9{fi)  a,  repleader  #aIso  will  not  be  awarded,  ""*+  %o  a 
where  the  court  can  give  judgment  'on  the  whole  record,(?)    * 
and  it  is  not  grantable  in  favour  of  the  person  who  made  the 
first  fault  in  pleading.^*-) 

The  distinction  between  a  repleader  and  a  judgment  non  ob* 
•tantc  veredicto  is  this :  that  where  the  plea  is  good  in  form, 
though  nut  in  fact ;  or  in  other  words,  if  it  contain  a  defective 
ti'.K .  or  ground  of  defence  by  which  it  is  apparent  to  the  court, 
upon  the  defendant's  own  shewing,  that  in  any  way  of  putting 
it,  hft  can  have  no  merits,  and  the  issue  joined  thereon  be  found 
for  him  there,  as  the  awarding  of  a  repleader  could  not  mend 
the  case,  the  court,  for^the  sake  of  the  plaintiff,  will  at  once 
give  judgment  non  obstante  veredicto  ;  but  where  the  defect  is 
not  so  much  in  the  title,  as  in  the  manner  of  stating  it,  and  the 
issue  joined  thereon  is  immaterial,  so  that  the  court  know  not 
for  whom  to  give  judgment,  whether  for  the  plaintiff  or  de- 
fendant, there  for  their  own  sake  they  will  award  a  repleader ; 
a  judgment,  therefore,  non  obstante  veredicto,  is  always  upon 
the  merits^  and  never  granted  but  in  a  very  clear  case ;  a  re- 
pleader is  upon  the  form  and  manner  of  pleading.(*) 


When  matter  of  defence  has  arisen  after  the  commence-  Of  flea*  pub 

darrein    cow- 

ment  of  the  suit,  it  cannot  be  pleaded  *in  bar  of  the  action  timumce.{\) 
generally,  but  must,  when  it  has  arisen  before  plea  or  con-        *  635 
tinuance,  be  pleaded  as  to  the  further  maintenance  of  the  suit ;(/) 
and  when   it   has   arisen  after  issue  joined,  fiuia  darrein  conti- 
nuance.   The  instances  of  a  defendant  having  obtained  his  cer- 


(p)    Semb.     Cro.  Eliz.    S18.      1        (0  4  East,  507.       Ante,  531,532. 

Andr.167.  tedqiucre.  Lutw.  1178.    Com.  Dig.  Abatement, 

(?)  Wffles,  532,  533.  I.  24. 

(r)  1  Ld.  Raym.  170.     Doug.  396.        (f)  At  to  these  pleas  in  general, 

747.    Tidd's  Prae.  4th  edit  813.  «*</  see  Bae.  Abr.  Pleas,  Q.    Com.  Dig. 

qtuere.  Abatement,  I.  34.  34.     Doct  Plac. 

(«)  Tidd's  Prae.  4th  edit  813,  814.  297.    Bull.  K.  P.  309.  .And  see  the 

Bae.  Abr.  Pleas,   M.      Com.  Dig.  precedent,  post,  vol.  2. 676,  677. 
Pleader,  R.  18. 

Vol.  L  [  58  ] 
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When   tweet-  ti  fie  ate  as  a  bankrupt  pending  the  suit,  and  before  plea,(u)  aod 
t>uruf  cc,        of  an  executor  pleading  judgments  obtained  against  him  after 
the  issuing  of  the  writ,  are  exceptions. Cu) 

If  any  matter  of  defence  has  arisen  after  an  issue  in  fact,  or 
a  joinder  in  demurrer,(w)  it  may  be  pleaded  by  the  defendant ; 
as  that  the  plaintiff  has  given  him  a  release  ;  or  has  been  out- 
lawed or  excommunicated  ;(a?)  or  that  there  has  been  an  award 
made  on  a  reference  after  issue  joined  ;(y)  and  it  may  be  ad- 
visable so  to  plead  the  defendant's  bankruptcy,  when  he  hat 
obtained  his  certificate,. .after  issue  joined  ;(z)  and  where  the 
plaintiff  has  become  bankrupt  after  issue  joined,  and  the  as- 
signees dissent  to  his  proceeding  in  the  suit)  it  may  be  advisa- 
ble to  plead  it.(a)  So  it  may  be  pleaded  in  abatement  that  a 
*  636  f*me  Pontiff  nas  married  *  since  the  last  continuance  ;(6)  or  in 
an  action  by  an.  administrator  that  the  plaintiff's  letters  of  ad- 
ministration- have  been  revoked  ;(c)  so  a  defendant  sued  as 
executor  dc  $on  tort,  may  plead  that  he  has  obtained  letters  of 
administration,  so  as  to,  support  a  previous  plea  of  retainer  in 
the  character  of  executor.(rf)  Pleas  of  this  kind  are  either  in 
abatement  or  in  bar  ;0)  and  if  any  thing  happen  pending  the 
suit)  which  would  in  effect  abate  its  this  may  be  pleaded  fiuia 
darrein  continuance,  though  there  has  been  a  plea  in  bar;  be* 
cause  the  latter  plea  only  waives  all  matters  in  abatement,  which 
existed  at  the  time  of  pleading,  and  not  matter  which  arose 
afterwards  ;  but  if  matter  in  abatement  be  pleaded  fiuis  dar- 
rein continuance,  the  judgment,  if  against  the  defendant,  will 
be  peremptory,  as  well  on  demurrer  as  on  trial.(/*)     A  plea 


(m)  9  East,  82.  to  plead  specially  puis   darrein  cm- 

(r)  4  East,  507,  503.      9  East,  84.  tin  nance. 

'  (w)  Hob.  81.    Com.  Dig.  Abate-  (a)  7  East,  53.      Tidtl's  Prac  4tL 

ment,  1.  34.    ace.     Ld.   Kayra.   266.  edit.  761. 

Sira.  493,  copti;.        See  Com.  Dig.  (A)  Bro.  Abr.  lit.  Continuance,  ^j. 

Abatement,  I.  24.  57.     Bull.  N.  P.  310. 

(.r)    Bull.    N.   P.  309.      See  the  (r)  Hull.   X.   P.  309.      Com.  Dig. 

form,  post,  vol.  2.  G77.  Abatement,  1.24. 

(i/)  2Esp.,Ucp.  504.  (</)  SStra.  1106.       1  Saimd.  265. 

(z)  In  9  East,  82.  ljie  doctrine  in  n.   2. 

4  East,  413.  and  2  Smith's  Rep.  65y.  (e)  Com,  Dig.  Abatement,  I.  24. 

appears  to   have  been  qualified  ;  but  (/)  Gilb.  C.  P.  105.       Alley*,  66. 

still  if  a  certificate  has  been  obtained  Frecm.  252.    2  Stnu  1105,  1106. 
after  Usuc  juued,  it  may  be  advisaljle 
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puis  darrein  continuance  is  not  a  departure  from,  but  is  a  waiver   When  necet- 
of,  the  first  plea,  and  no  advantage  can  afterwards  be  taken  of  8avy>  oC* 

Ms) 

With  respect  t6  the  time  when  the  matter  of  this  descrip-  Time    and . 
tion  is  to  be  pleaded,  it  appears  that  if  the  ground  of  defence  ^^them™ 
arose  after  plea,  or  after  issue  joined,  and  before  the  return  of 
the  -venire  facias , it  should  be  pleaded  in  bank  ;(h)  and  where 
the  defendant  after  pleading,  obtained  his  "certificate  as  a  bank-         *  637 
rupt,  and  then  pleaded  it  in  bank,  as  a  matter  which  had  arisen 
after  the  last  continuance,  but  in  fact  another  continuance  had 
intervened  between  the   certificate  and  plea,  the  court  per- 
mitted him  to  plead  it  nunc  firo  tunc  on  payment  of  costs ;(*) 
but  matters  which  have  arisen  after  the  trial,  and  before  the 
day  in  bank  cannot  be  so  pleaded  ;  and  though  it  may  after  the 
jury  have  gone  from  the  bar,  yet  it  cannot  after  they  have 
given  their  verdict.(/) 

Great  certainty  is  requisite  in  pleas  of  this  description  ;(*) 
and  it  is  not  sufficient  to  say  generally  that  after  the  last  con- 
tinuance such  a  thing  happened,  but  the  day  of  the  continuance 
must  be  shewn,  and  also  the  time  and  place  must  be  alleged 
where  the  matter  of  defence  arosc.(/)  The  forms  of  the  plea, 
whether  pleaded  in  bank  or  at  the  assises,  are  given  in  the 
second  volume.(m)  The  plea,  when  it  contains  matter  in 
abatement,  concludes  by  praying  judgment  of  the  writ,  and 
that  the  same  may  be  quashed  ;(«)  or  if  the  writ  is  abated  de 
factOy  by  praying  judgment  if  the  court  will  further  proceed  (o) 
In  bar  the  conclusion  of  the  plea  is  that  the  plaintiff  ought  not 
further  to  maintain  his  action,  and  not  that  the  former  inquest 
should  not  be  taken,  because  it  is  a  substantive  bar  of  itself,  in 


(.§•)   I  Salk.   178.       2  Stm.  1105.  Cro.  Jac.  261.    Frcem.  119.    2  Lutv. 

Hob.  81.  1143.     2  Sulk.  519.    9  Wils.  130.    Co. 

(A)  Sec  Com.  l>ig.  Abatement,  I.  Ent.  517.  b.     Hast  Ent  549. 

24.      2  Smith's  Rep.   396.     See  the  (/)  hi.  ibid.     Bull.  N.  P.  S09. 

form,  p»>&t,  vol.  2.  676.  (in)  Post,  vol.  2.  676,  677.  and  sec 

.(»)  2  Smith's  Hep.  396.  Hull.  N.  P.  SIO.    Co.  Ent  517.    Hast 

O)    Doct  Plac.  177.      Bnll.  N.  P.  Ent  549. 

310.    9  East,  321.    Com.  Dig.  Abate-  (n)  Ciilb.  C.  P.  105.    2Lntw.  1143. 

Hient,  I.  34.  (o)  3  Lev.  190.     Bull.  X.  P.  311. 

(*)  Doc.  Plac.  297.      Ti-lr.  Ul.— 
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Time  and      lieu  of  the  'former,  and  consequently  must  be  pleaded  toil 

Pleas  after  die  last  continuance  must  be  verified  on  <nth\» 
fore  they  are  allowed,  whether  pleaded  in  bank,  or  at  as 
firiu*;(y)  and  they  cannot  be  amended  after  the  assises  an 
over;(r)  nor  can  there  be  more  than  one  plea  fiw*  darrein  op* 
tinuanceXe)  But  if  a  plea  fiuis  darrein  coosjjKmc*  be  filed  isi 
verified  on  oath,  the  court  cannot  set  it  aside  on  motion,  bit 
are  bound  to  receive  it(*)  When  a  plea  fiw  darrein  cm* 
once  is  put  in  at  the  assises,  the  plaintiff  is  not  to  reply  to* 
there,  for  the  judge  has  no  power  to  accept  of  s  itpfaatios, 
nor  to  try  it ;  but  ought  to  return  the  plea  as  parcel  of  the  re- 
cord of  nin  firiue ;  and  if  the  plaintiff  demur,  it  cannot  be 
argued  there.(v)  Where  the  plea  fivia  darrein  continwm* 
certified  on  the  back  of  the  fio*teaf  and  the  plaintiff  deman, 
if  the  defendant)  on  the  expiration  of  a  rule  given  for  him  to 
join  in  demurrer,  neglect  to  do  so,  the  plaintiff  may  sign  jrig- 
meift.(u) 


OF  DEjHURRERS.(a) 

Of  Demur-  When  the  declaration,  plea,  or  replication)  &c.  isdefectiw, 
faftJr****  cither  in  substance  or  form,  the  "opposite  party  may  in  p* 
*  639  rol  demurf  which  has  been  defined,  that  the  party  demur 
ring  will  go  no  further,  because  the  other  has  not  shewn  suf- 
ficient matter  against  him.(d)  Where  the  pleading  is  defec* 
tive  in  substance,  it  is  in  general  advisable  to  demur,  beaux 
the  party  succeeding  thereon,  is  entitled  to  costs  j  but  vbeit 


(p)  Cro.  Eli*.  40.    2Lutir.  1143.        (0  SWils.  157.    ST.R551 
Ball.  N.  P.  310.  (v)  Com.  Dig.  Abatement,  1. 91 

(?)  Freera.  252.     i  Stnu  433.    2       (u)  Bae.  Abr.  Plea*  Q,  **  * 

Smith's  Rep.  896.  p.  311. 

(r)  Bac.  Abr.  Pleas,  Q.    Ye!*.  181.        (a)  As  to  Demurrer*  in  gesai 

Freem.  852.    Ball.  N.  P.  309.    Bat  see  Bae.  Abr.  tit  Pleas,  V.    Coo. 

sec  2  Smith's  Rep.  659.  Dig.  Pleader,  Q.     Ssond.  Rep-  I* 

(t)  Bro.  Abr.  tit  Continuance,  pi.  dex  to  notes,  tit  Demurrers. 
5.41.    Jeuk.  160.    Gilb.  C.  P.  105.  (ft)  5  Mod.  232.    Co.  lit  71b. 
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the  judgment  id  arrested,(c)  or  reversed  on  a  writ  of  error,frf)  when  proper. 
no  costs  are  recoverable.  When  the  objection  is  a  defect  in 
matter  of  form,  a  special  demurrer  is  still  permitted  ;  for,  as 
observed  by  Lord  Hbbart,  "  the  statute  of  Elizabeth  requiting 
«  a  special  demurrer,  does  not  utterly  reject  form,  for  that 
"  would  be  destructive  of  the  law,  as  a  science,  but  it  only  re- 
"  quires  that  the  defect  in  form  be  discovered,  and  not  used  as 
*  "  a  secret  snare  to  entrap  ;*'{e)  and  it  was  observed  by  Ryrey 
Chief  Justice,  that  u  infinite  mischief  has  been  produced  by 
M  the  facility  of  the  courts  in  overlooking  errors  in  form :  it 
"  encourages  carelessness,  and  places  ignorance  too  much 
u  upon  a  footing  with  knowledge  amongst  those  who  practise 
«*  the  drawing  of  pleadings.M(/)  Where,  however,  there  are 
merits  to  be  tried,  it  is  in  practice  more  liberal  not  to  demur 
for  a  mere  mistake  in  form. 

Demurrers  are  either  general  or  special ;  general  when  no  When  gene- 
particular  cause  is  alleged  ;  efiecial  when  the  particular  imper-  ra  or9^ecta 
fection  is  pointed  out,  and  insisted  upon,  as  the  ground  of  de- 
murrer ;  the  former  will  suffice  when  the  pleading  is  defective 
in  tubrtance,  and  the  latter  is  requisite  where  the  objection  is 
only  to  the  form  of  pleading.^)  *At  common  law  a  special  $  64Q 
demurrer  was  not  necessary,  except  in  the  case  of  duplicity, 
and  the  party  was  at  liberty  on  a  general  demurrer  to  take  ad- 
vantage of  any  objection,  however  trifling  ;{h)  to  remedy  which, 
the  27  MHz.  c.  5.  afte"r  reciting  "  that  excessive  charges  and 
"  expenses,  and  great  delay  and  hindrance  of  justice  hath 
"  grown  in  actions  and  suits  between  the  subjects  of  this  realm 
"  by  reason  that  upon  some  small  mistaking,  or  want  of  form 
41  in  pleading,  judgments  are  often  reversed  by  writs  of  error, 
"  and  oftentimes  upon  demurrers  in  law  given  otherwise  than 
"  the  matter  in  law,  and  the  very  right  of  the  cause  doth  re- 
u  quire,  whereby  the  parties  are  constrained  either  utterly  to 
"  lose  their  right,  or  else  after  long  time  and  great  trouble 
"  and  expenses,  to  renew  again  their  suits,"  enacted,  "  that 
"  from  thenceforth,  after  demurrer  joined  and  entered  in  any  * 


(c)  Cowp.  407.  (g)  Bac.  Abr.  tit.  Pleas,  N.  5.  Co. 

(rf)  1  Stra.  617.  Lit.  72.  a. 

(e)  Hob.  232.    1  Sanad.  337.  n.  3.        (A)  I  Salk  122. 

(/)lB.kP.59. 


640  OF  DEMURRERS. 

When  gene-  "  action  or  suit  in  any  court  of  record  within  this  realm,  the 
tptcta  «t  judges  shall  proceed  and  give  judgment  according  as  th* 
«  very  right  of  the  cause  and  matter  in  law  shall  appear  unto 
u  them,  without  regarding  any  imperfection*  defect,  or  want  of 
ufvrm,  in  any  writ,  return,  plaint,  declaration,  or  other  pleading', 
"  process  or  course  of  proceeding  whatsoever,  except  thosfe 
"  only  which  the  party  demurring  shall  specially  and  partica* 
«  larly  set  down  and  express,  together  with  his  demurrer,  and 
"  that  no  judgment  to  be  given  shall  be  reversed  by  any  writ 
<*  of  error  for  any  such  imperfection,  defect,  or  want  of  form, 
"  as  is,  aforesaid,  except  such  only  as  is  before  excepted." 
*  641  The  chief  difficulty  that  arose  in  the  construction  *of  this 

statute,  was  the  distinguishing  between  what  was  matter  of 
form,  and  matter  of  substance,  and  many  defects  which  are 
now  deemed  mere  form,  were  held  not  to  be  aided  by  this  sta- 
tute, such  as  the  omission  of  the  words  vi  et  armis,  contra 
pacem,  &c.(*)  To  remedy  this,  the  4  Ann.  c.  1 6.  directs,  "  that 
"  where  any  demurrer  shall  be  joined  and  entered  in  any  ac- 
"  lion  or  suit  in  any  court  of  record  within  this  realm,  the 
"  judges  shall  proceed  and  give  judgment  according  as  the  very 
"  right  of  the  cause  and  matter  in  law  shall  appear  unto  them, 
"  without  regarding  any  imperfection,  omission  or  defect)  in  any 
u  writ,  return,  plaint,  declaration  or  other  pleading,  process  or 
"  course  of  proceedings  whatsoever,  except  those  only  which  the 
u  party  demurring  shall  specially  and  partictdariy  set  down  and 
u  express,   together  with  his  demurrer,  as  causes  of  the  same, 
u  notwithstanding  that  such  imperfection,  omission,  or  defect 
u  might  have  heretofore  been  taken  to  be  matter  of  substance 
"  and  not  aided  by  above-mentioned  statute,  so  as  sufficient  mat- 
&  tcr  appear  in  the  said  pleadings,  upon  which  the  court  may 
*  give  judgment  according  to  the  very  right  of  the  cause ;" 
and  it  goes  on  to  provide,  "  that  no  advantage  or  exception  shall 
"  be  taken  of  or  for  an  immaterial  traverse,  or  of  or  for  the 
u  default  of  entering  pledges  upon  any  bill  or  declaration,  or  of 
1  "  or  for  the  default  of  alleging  the  bringing  into   court  any 
"  bond,  bill,  indenture,  or  other  deed  whatsoever,  mentioned 


*?)  Com.  D',;>  Plt-adcr,  3   M.  7.    Bae.  Abr.  Pleas,  N.  G.*l  Saund.  SI.  d. 

1.    Hob.  253.    Sav.  *& 
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u  *m  the  declaration  or  other  pleadings,  or  of  or  for  the  de&ult  mum  t>™e- 

«  of  alleging  of  the  bringing  into  court  letters  testamentary,  r(d  or  s^,ecta ' 

*i  or  letters  of  administration,  or  of  or  for  the  omission  of  vi 

«  &  armis,  et  contra  pacem>  or  either  of  them,  or  of  or  for  the 

".  want  of  averment  of  hoc  fiaratus  est  ver\ficarey  or  hoc  fiaratus 

«  est  vertficare  ficr  recordum;  or  of  or  for  not  alleging  firout 

Hfiatct  ficr    recordum;    but  the  court  shall  give  judgment 

"  according  to  the  very  right  of  the  cause  as  aforesaid,  with* 

«  out  regarding  any  such  imperfections,  omissions,  and   de- 

"  fects,  or  any  other  matter  of  Ukc  nature,(j)  except  the  same 

u  shall  be  specially  and   particularly  set  down  and  shewn  for 

«  cause  of  demurrer"     It  was  provided  by  the  seventh  section, 

that  i  lie  act  should  not  extend  to  proceedings  upon  any  fienai 

statute  ;  but  this  was  altered  by  the  4  Geo.  II.  c.  26.  s.  4.(£) 

Since  these  statutes,  the  party  on  a  general  demurrer  can 
only  take  advantage  of  defects  in  substance  ;  and  therefore,  if 
the  defect  objected  to  be  not  clearly  of  that  nature,  ii  k  safest 
to  demur  specially*  in  which  case  the  party  may  not  only  take 
advantage  of  those  particularly  pointed  out,  but  also  of  any 
substantial  defect,  though  not  specified. (I)  But  where  the  de- 
fendant is  under,  terms  of  pleading  issuably,  no  formal  defect 
ean  be  assigned  as  cause  of  demurrer,  either  to  the  whole  or 
'a  part  of  the  declaration  or  replication,  and  if  it  be,  the  plain- 
tiff *may  sign  judgment  ;(m)  but  the  defendant  may  demur  *  ^q 
where  there  is  a  substantial  defect  affecting  the  merits  of  the-. 
oase.(n) 

A  demurrer  is  either  to  the  whole  or  a  part  of  a  declaration ,-  Where  only 

and  if  there  be  several  counts,  or  in  covenant  several  breaches,  !?    a  PnrL?f 

the    pleadfag. 

some  of  which  are  sufficient  and  the  others  not,  the  defendant 
should  only  demur  to  the  latter,  for  if  he  were  to  demur  to  the 
whole  declaration,  the  court  would  give  judgment  against 
him  ;(o)  and  this  rule  equally  applies  to  one  count,  part  of 
-which  is  sufficient  and  the  residue  is  not,  when  the  matters  are 


(./)  See  observations  as  to  extent  Ante,   506.      Tidd's  Pfrac.   3d  edit, 

•f  these  word*,  2  H.  Bl.  262.  429. 4th  edit  419,  420. 

(A?)  Willes,  601.    Tidd's  Prac.  4th  (»)  Id.  ibid.     Stra.  1185. 

edit.  822.  (©)  Com.  Dig.  Pleader,  Q.  3.  5.    I 

(0  1  Saund.  337.  b.  n.  3.    Tidd's  Saund.  286.  &  id.   note  9.     2Saund. 

Prac.  4th  edit.  641.  379,  380.  n.  14.     r  Wils.  248.     1  Nc«r 

(m)  7  T.  R.   530.    1  East,   411.  Rep.  43. 
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Whrre  only  to  divisible  in  their  nature ;  if  a  plaintiff  declare  for  taking  his 

a  part  of  the  r-—  * 

pleading.  ney  and  also  certain  goods,  without  shewing  that  the  goods  wet* 
his  property,  the  count  will  be  good  as  to  the  money,  and  if  the 
defendant  demur  generally  to  the  whole,  the  plaintiff  wffl  have 
judgment  K/fc)  but  where  there  is  a  misjoinder  either  of  parties  or 
causes  of  action,  the  demurrer  should  be  to  the  whole/?}  And 
if  a  pka,  avowry  or  reftficathn,  each  of  which  we  have  aeea  is 
entire,  be  bad  in  part,  it  is  bad  lor  the  whole  ;<r)  and  in  that 
case  the  demurrer  should  be  to  the  whole  plea  or  replication^*) 
or  it  will  be  a  discontinuance  ;(*)  except  in  the  case  of  a  plea 

**  644  of  set-off,  two  parts  of  which  are  ^considered  as  similar  to  two 
counts  in  a  declaration,  and  if  one  part  be  good,  a  general  de- 
murrer to  the  whole  will  be  bad.(a) 

When  may  jn  general  a  party  cannot  demur,  unless  the  objection  appear 

d  v  iiiur  though  . 

the  objection  on  the  face  of  the  preceding  pleading*  ;(v)  but  in  some 

i!^r  on'  t'lle  where  *■«  Pontiff  in  his  declaration  partially  states  s 

face  of  the     which  is  defective,  or  contains  matter  disqmaufyinfr  die  pan 

pleadings.  ^  '      °  ■ 

stated,  the  defendant  may  crave  oyer  of  the  deed  and 


the  whole,  thereby  making  it  part  of  the  declaration,  and-roea 
demur  either  in  respect  of  the  delect  in  the  deed,  or  the  im- 
proper manner  in  which  the  plaintiff  has  stated  k,  and  this  is 
the  proper  course,  when  upon  cyer  k  would  appear  that  a  bail- 
bond  is  defective.^)  So  a  deed  untruly  stated  in  a  plea,  bs» 
ing  set  out  upon  oyer  by  the  plaintiff,  becomes  part  of  the 
plea,  and  if  it  thereby  appear  that  the  plea  is  fake,  the  plaintiff 
need  not  shew  any  matter  of  fact  in  his  replication  to  mamtak 
his  action,  but  may  demur  ;(x)  for  it  is  a  general  rule  that  an 
indenture  set  out  upon  oyer  becomes  part  of  the  preceding 
plea.(y) 


(/>)  2  Saund.  379.    1  Salk.  218.    2        (u)  2  Bl.  Rep.  910. 
Saund.  171.  a.  n.  1.    1  Mod.  271.  See        (v)  See  the    form*  ami  notes,  f 


the  form,  1  Stand.  108, 109.  Saund.  364  to  367.    Com.  Dig. 

(q)  4   T.   R.  547.  Ante,   206.    2  cr,  3.    And  tee  an  exception  ia  *  de- 

fiaund.  210  fe  210.  a.  elaration  against  a  prisoner,  ante,  281 

(r)  Ante,  523,  524.  618.     1  Saund.  288.     1  Wils.  119. 

28.  and -hi.. n.  2.  286.  337.  n.  7.  2  (w)  2  Saund.  6a  in  twtis.     See  Ae 

Saund.  124.     1  Salk.  312.   I T.  R.  4o.  exceptions,  and  when  the  frets  mast 

3  T.  R.  374.  be  pleaded,  ante,   479,  490,   and   1 

(«)  See  an  exception  in  an  avowry,  Saund.  295.  b. 

1  Saund.  286.  (a)  1  Saund.  316,  317. 

(0  Com.  Dig.  Pleader,  Q.  3.  (v)  i  Saund.  317. 
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In  point  oi/orm  no  precise  words  are  necessary  in  a  demur-  Forms  of  de~ 
rer,  and  a  plea  which  is  in  substance  a  demurrer,  though  very  murrer- 
informal,  will  be  considered  as  such  ;(z)  and  it  is  a  general  rule  ' 
•that  there  cannot  be  a  demurrer  to  a  demurrer.(a)    The  usual        $.  545 
form  of  a  general  demurrer  to  *  declaration,  after  stating  the 
title  of  the  court  and  term,  and  the  names  of  the  parties  in  the 
margin*  and  the  defence  as  in  the  commencement  of  a  plea,(6) 
alleges  that  the  declaration  and  the  matters  therein  contained 
and   as  therein  stated,  are  not  sufficient  in  law  to  enable  the 
plaintiff  to  support  his  action,  and  concludes  with  a  verification 

and  an  appropriate  prayer  of  judgment ;  though  a  verification 

■ 

*s  unnecessary  \{c)  or  if  the  demurrer  be  to  a  particular  count 
or  breach,  it  is  qualified  accordingly .(rf)    A  general  demurrer 
to  a  /ilea  in  abatement ,  states  that  it  is  not  sufficient  to  quash 
the  bill  or  writ,  and  prays  judgment  that  the  defendant  may 
answer  oyer  or  further  to  the  declaration.^ )     To  a  plea  in  bary 
the  demurrer  is  quia  placitum,  &c.  materiaque  in  eodetn  con- 
tenta  minus  sufficient  in  lege  existet,  &c.  unde  pro  defectu  svffi- 
cientis  filaciti,  &c.  petit  judicium,  &e.  either  for  damages,  or' 
for  debt  and  damages,  &c.  according  to  the  nature  of  the  ac- 
tion.{/*)     If  the  demurrer  be  to  a  replication,  rejoinder^  &c. 
■  after  stating  that  the  same  and  the  matters  therein  contained 
are  not   sufficient  in  law,  it  concludes  with  a  prayer  of  judg- 
ment either  against  or  for  the  plaintiff,  according  to  the  situa- 
tion of  the  party  demurring.(jr)     If  the  demurrer  be  special, 
the  assignment  of  the  causes  of  demurrer,  are  usually  intro- 
duced at  the  end  of  the  general  demurrer  in  *the  following        *  545 
words.     "  And  the  said  — ,  according  to  the  form  of  the 
u  statute  in  such  case  made  and  provided,(A)  states  and  shews 
"  to  the  court  here  the  following  causes  of  demurrer  to  the 
"  said  declaration,"  (or  "  to  the  said  J?™*  count  of  the  said  de- 


-»*■ 


(*)    5   Mod.  131.    3  Lev.  222.    2  (c)  Co.    Lit.  71.  b.     1   Leon.  24. 

Saund.  129.  n.  6.    Plowd.  400.  As  to  Post,  vol.  2.  678. 

the  form  in  general,  Com.  Dig.  Plead-  (d)  Post,  vol.  2.  678. 

er,  Q-  3.  00  P<»t,  vol.  2. 679. 

(a)  Ba©.    Abr.  Picas,  N.  2.    Salk.  (/)  Co.  Lit.  71.  b.     Post,  vol.  2. 

219.  679, 680. 

(A)  As  ante,  527,  528,  529.  and  see  (g)  Post,  vol.  2.  681. 

he  form  post,  vol.  2.  678.  (A)  4  Ana.  c.  16. 
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JVwt  •/  dc-  "  daration,"  or  «  to  the  said  *f*ac&  qf  covenant  6s*t  abovest- 
"""■"■■  «  signed,"  or  «  to  the  said  fUemf9  kc.)(i)  Mid  it  is  usual  after 

stating  the  causes  of  demuarer  to  conclude,  "  and  also  tor  fekt 
«  the  said  declaration,"  (or  "  first  count,"  or  «  pica,"  ew  «n> 
<*  plication ,")  is  in  other  respects  «  uncertain,  Infernal,  aul 
*  insufficient ;"  but  these  tabled  words  are  wholly  unavailaMe, 
for  when  it  is  necessary  to  demur  t/aecioty,  it  is  mat  siiWararnf 
that  the  demurrer  be  qvia  caret  form*)  but  it  must  be  shea* 
specially  in  what  point  in  particular  the  form  is  defective,  aai 
.as  it  has  been  said  the  statutes  oblige  the  party  demurring  u 
ley  his  finger  upon  the  very  point  i(j)  and,  therefore,  a  de- 
murrer for  duplicity  quia  dvfdeaeeet  et  caret  forma,  is  not  saft- 
cient,  and  it  should  shew  in  what  the  duplicity  consists  it) 
and  after  the  passing  of  the  statute  of  M&zdbethy  a  rule  im 
made,  that  «  upon  demurrers,  the  causes  shall  be  speenflr 
"  assigned  and  not  involved  with  general  unapplied 
"  of  '  double,'    *  negative  pregnant,9    *  uncertain/    * 
"  '  form/    and   the  like ;   but   shall  shew  specially 
"  in  order  that  the 'other  party  may  as  the  cause  shall  require, 
*  647        "  either  join  in  demurrer  *or  amend,  or  discontinue  his  at- 
«  tion."(0    If  the  plaintiff  demur  to  a  plea  in  abatement  » 
if  it  had  been  a  plea  in  bar,  it  will  be  a  discontinuance ;(»)  aw 
a  demurrer  to  such  plea  should  conclude  with  praying  yrip 
ment  that  the  writ  or  bill  may  be  adjudged  good,  and  that  tat 
defendant  may  answer  further  or  over  thereto.(«) 
When  the       A  party  should  not  demur  unless  he  be  certain  that  his  set 

court  will  give 


judgment    a-  Pr*v">«s  pleading  is  substantially  correct,  for  k  is  an 

gainst    the      ed  rule  that  upon  the  argument  of  a  demurrer,  the  court  wis\ 

first  defective  .  .  ' ~  . 

pleading,  notwithstanding  the  defect  of  the  pleading  demurred  to,  pn 
judgment  against  the  party,  whose  pleading  was  first  defec- 
tive in  tubttancc  ;  as  if  the  plea  which  is  demurred  to  be  bai 
the  defendant  may  avail  himself  of  a  substantial  defect  in  the 


(i)  Post,  vol.  2.  678,  679. 681.  (/)  Rale,    Mieh.    Term,    A.  ft 

(;)  Com.   Dig.    Pleader,    Q.    9.  1654,  i.  17.    Willes,  £30. 

Hob.  '232.    Per  Holt,  C.  J.     1  Salk.  (m)  I  Salk.  818.     Ante,  456. 

219.  1  Sauncl.  160.  n.  1.  S37.  n.  3.  (n)  2  fatainU.  810.  g.  a.  3.    Aatr, 
(*)   1   Will.   21«.  1   Salk.  219.     1  456. 

SauihI.   160.  n.   1.  337.  n.  3.  Willes, 

220.  Doct  Plae,  147. 
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dectaration.ro  But  this  rule  does  not  apply  where  the  ob-  Form*  qf  de- 
jection  to  the  preceding  pleading  is  merely  a  defect  inform, 
and  such  as  would  be  aided  on  a  general  demurrer,  by  the 
statute  of  Elizabeth  or  Arme,  or  at  common  law  ;  and  by  plead- 
ing oyer  many  defects  in  form  are  aided ;(  ft)  and  we  have  seen 
that  upon  a  demurrer  to  a  plea  in  abatement,  no  objection  can 
be  taken  to  the  form  of  the  declaration. (?) 

If  the  plaintiff  or  the  defendant  join  in  demurrer,,  the  Joinder U de- 
joinder  concisely  contradicts  the  demurrer,  by  stating  that  the  murrer' 
declaration  (or  the  plea,  Sec.)  and  the  matters  therein  contain- 
ed, *in  manner  and  form  as  stated,  are  sufficient  in  law  to  bar  *  g^g 
the  action,  if  the  demurrer  be  to  a  declaration,  or  to  quash 
the  bill  or  writ  if  in  abatement,  or  to  preclude  the  plaintiff 
from  maintaining  his  action  if  to  a  plea  in  bar,  and  usually 
offers  to  verify  the  declaration  or  plea,  and  concludes  with  a 
prayer  of  judgment,  though  the  latter  seems  unnecessary.(r) 
A  joinder  in  demurrer  to  a  replication  to  a  plea  in  abatement, 
should  not  conclude  with  praying  judgment  for  debt  and  dama- 
ges, for  to  conclude  in  chief  in  such  case  would  be  a  discon- 
tinuance, and  the  plaintiff  should  pray  judgment  that  the  de- 
fendant may  answer  over  ;(«)  but  if  the  defendant  has  demur- 
red  to  &  declaration,  and  concluded  his  demurrer  as  in  abate- 
ment, the  plaintiff  may  join  in  bar  and  shall  have  judgment 
accordingly .(*)  The  points  relating  to  amendments,  and  the  - 
general  rules  as  to  when  defects  in  pleading  are  aided,  have 
already  been  partially  considered,  and  are  so  fully  treated  of 
in  the  books  of  practice  that  any  further  observations  upon 
them  in  this  treatise  are  unnecessary. 


(•)1  Saund.   119.  n.  7.    1  Saund.  (q)  Ante,  457.    Lutw.  592.  1667. 

885.  n.  5.     Hob.  56.    Willes,  476.    2  1604. 

Wih.  150.  (r)    Co.    Lit  71.  b.     2  WiU.  74: 

(j>)  1  Lord  Raym.  369,  370.    3  See  the  forms  post,  vol.  2.  682,  %93. 

Wils.  297.      Willes,  476.       5  Burr.  («)  2  Saund.  210.  g. 

2588.     Cro.  Eliz.  825.     Com.  Dig.  (l)  3  Lct.  223. 
Pleader,  K.  37. 
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BATEMENT. 
in  respect  of  the  parties  to  a  suit,    (see  title  Parties.) 
by  non-joinder  or  misjoinder,  bow  to  be  objected  to, 
of  a  plaintiff,  in  an  action  on  a  contract,  7,  8,  9.  442. 
in  an  action  for  a  tort,  51  to  54.  442. 
in  an  action  by  executors  or  administrators,  05, 
of  a  defendant,  in  an  action  on  a  contract,  29.  442. 

in  an  action  for  a  tort,  73  to  77 '.  442. 
by  death, 

of  one  of  several  plaintiffs  or  defendants  pending  the  suit,  55. 

death  of  one  don't  abate  suit  if  cause  of  action  survive,  55»  43jft 
iii  actions  in  form  ex  contractu. 

surviving"  obligees,  &c.  to  sue,  11. 
death  of  husband  or  wife,  plaintiff,  20,  2L 
surviving  obligor,  &c.  to  be  sued,  37. 
death  ot  husband  or  wife,  defendant,  43, 4. 
in  actions  in  form  ex  delicto, 
survivor  to  sue,  55. 

death  of  husband  or  wife,  plaintiff,  64. 
death  of  husband  or  wife,  defendant,  82. 
of  a  sole  plaintiff  pending  the  action,  436. 

.ABATEMENT,  PLEAS  IN,  (As  to  pleas  to  jurisdiction,  see  title  Jurisdiction.') 
general  nature  of,  and  difference  between  them  and  pleas  in  bar,  434,  $• 
what  matter  may  be  pleaded  in  abatement  or  in  bar,  ibid, 
division  of, 

Relating  to  the  person,  435  to  438. 
of  the  plaintiff,  435. 

no  such  person  in  existence,  435. 
s  death  of,  (see  title  Death  and  Abatement,)  435,  6. 

alien  enemy,  436. 
attainted  of  treason  or  felon}',  436. 
outlawed,  436.  635. 
under  a  premunire,  436 
excommunicated,  436.  635* 
an  infant  suing  by  attorney,  436. 
coverture,  (see  the  title  Coverture,)  436,  7. 

of  the  defendant' 

coverture,  (see  title  Coverture,)  437. 

replications,  438. 

infancy,  (see  title  Infancy,)  438. 

Relating  to  the  count. 

variance  between  writ  and  count  no  longer  pleadable,  439. 

Relating  to  the  wit  or  bill. 

why  so  called  and  their  effect,  439. 
Vol.  i;  C  60  ] 
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ABATEMENT,  PLEAS  IN— (continued) 

Relating-  to  the  writ  or  bill— {continued) 

to  the  form  of  the  writ,  439  to  442. 

variance  or  defect  in  writ  not  now  pleadable,  439,  440. 
matters  pleadable,  only  those  extrinsic  vv  dehors,  439, 44& 
mistake  in  addition  when  not  pleadable,  440. 
misnomer,  (see  title  Misnomer.) 
of  the  plaintift,  440. 
of  the  defendant,  440,  1. 
nonjoinder  or  misjoinder,  when  and  how  to  be  taken  rim- 
plaintiff's  not  married,  441.  [ugeof,*tf. 

one  of  plaintiffs  fictitious  or  dead,  441 
another  joint  contractor,  not  sued,  441 
another  executor  or  administrator  not  sued,  44L 
another  person  who  should  be  made  defendant,  tf£ 
requisites  of  such  pleas,  442. 
to  the  action  of  the  writ 

action  misconceived  as  to  form,  442. 
action  prematurely  brought,  442. 
another  action  depending  for  same  cause,  443. 
replication  to  it,  443. 
Qualities  of,  Or.  * 

may  be  to  the  whole  or  part  of  the  declaration,  443. 

may  demur  to  part,  and  plead  in  bar  or  abatement  to  other  p*rt,4£ 
one  defendant  may  plead  in  abatement,  another  in  bar,  543.  447. 
in  case  of  misjoinder,  &c.  it  is  now  more  usual  to  demur,  444 
when  the  plea  should  only  be  to  a  part  of  the  declaration,  444 
prayer  of  the  plea,  444. 
certainty  and  accuracy  required  in  framing  pleas  in  abatement,  444,1 
must  give  the  plaintiff  a  better  writ  or  bill,  445. 

this  is  the  criterion  to  distinguish  it  from  a  plea  in  bar,  445. 
general  requisites  and  form  of,  444  to  447. 
venue  not  necessary,  446. 
duplicity,  what  objectionable,  446,  7. 

cannot  plead  two  outlawries,  &c.  447. 
cannot  plead  in  abatement  and  bar  to  the  same  matter,  447* 
form  of9 

title  of  the  plea,  447. 

when  may  be  with  a  special  imparlance,  442,  3.  448. 
of  what  term,  447,  8. 
consequences  of  mistake,  440. 

plaintiff  may  sign  judgment,  ib. 
ap  ply  to  court  to  set  it  aside,  448. 
demur,  ib. 
state  the  estoppel,  ib. 
aided,  if  replied  to,  ib. 
commencement  of  the  plea, 

accuracy  required  in  statement  of,  445. 
defendant's  appearance,  448. 
when  It  must  be  in  person,  448,  9; 
when  it  may  be  by  attorney,  449. 
when  by  guardian,  449. 
the  defence,  whether  full  or  half,  449,  450. 
prayer  of  judgment  at  the  beginning,  when  proper,  450, 1>  * 
when  of  writ  or  bill  and  declaration,  ib. 
consequence  of  wrong  commencement,  446. 
Jiody  of  the  plea,  fc 

accuracy  and  certainty  requisite,  (see  Qualities  saiW* 
venue  not  necessary,  446.  .* 

plea  of  nonjoinder  must  aver   the  life  of  the  party,  **• 
conclusion  of  the  plea,  ~ 

very  material  and  great  accuracy  requisite,  445.  4» 


index.  #a 

ABATEMENT,  PLEAS  IN—  (continued) 
Conclusion  of  the  plea—  (continued) 

consequence  of  a  plea  containing  matter  in  bar  concluding   in  abate- 
ment, 446. 
of  a  plea  concluding- in  bar,  446. 
of  a  plea  of  privilege  of  person,  450. 
of  a  plea  to  the  disability  of  the  person,  450. 
of  a  plea  of  coverture,  45(X 

of  a  plea  of  excommunication,  or  other  temporary  disahility,450,l. 
of  a  plea  to  the  wit  and  declaration,  451,  2. 
of  a  plea  to  the  bill  and  declaration,  451. 
Affidavit  of  truth,  (see title  Affidavit.) 
when  requisite  at  common  law,  452. 
when  required  by  statute,  4  Ann.  c.  16.  s.  11.  452? 
operation  and  extent  of  this  statute,  452. 
who  to  be  made  by,  453. 
at  what  time  it  may  be  made,  ib. 
form  and  requisites  of  it,  ib. 
consequence  of  omission,  ib. 
Replications,  &c.  to,  (see  title  Replication.) 
to  particular  pleas,  (see  title  Replication,) 
to  a  plea  of  misnomer,  454. 
may  amend,  454. 

or  enter  a  cassetur  bills  or  breve,  454. 
to  a  plea  of  nonjoinder  if  true  must  proceed  de  novo,  ib. 
must  enter  cassetur  before  commencement  of  fresh  action,  454*  4^5: 
when  the  plaintiff  should  reply,  454. 
when  the  plaintiff  should  demur,  454. 
when  he  may  sign  judgment,  &c.  454. 448. 
when  reply,  appearance  as  estoppel,  454. 
form  and  requisites  of. 

commencement  and  conclusion  of,454 
prayer  of  judgment,  455. 
Issue,  verdict,  and  judgment  on,  455.  446. 
Demurrers,  in  case  of,  (see  title  Demurrer.) 
to  a  plea  of  replication,  456,  7. 
form  of  demurrer  to  plea,  456,  7. 
Joinder  in  demurrer,  form  of,  456. 
Argument  of,  no  objection  on,  to  declaration,  457. 
Judgment  on,  457,  8.  446. 
Costs,  &c.  457. 
Pleas  of  puis  darrein  continuance,  (see  that  title,)  6S& 

ABSOLUTE  RIGHTS. 

when  not  necessary  to  be  stated  in  pleading,  364. 

ABSQUE  HOC  (see  title  Traverse.) 
language  of  a  traverse,  596. 

ABUTTALS. 

statement  of,  in  a  declaration,  363,  4. 

new  assignment,  566. 
ACCORD  AND  SATISFACTION, 
pie  a  of, 

may  be  given  in  evidence  in  assumpsit  under  general  issue,  472* 
must  be  pleaded  in  an  action  on  a  specialty,  480. 
when  no  plea  in  an  action  on  a  specialty,  480,  1. 
may  be  given  in  evidence  under  'hot  guilty  in  actions  on  the  case,  496. 
must  be  pleaded  in  trespass,  496.  48G.  £48jl 

.replications  to  in  general,  589.  592. 
in  asssumpsit,  553. 
in  case,  560. 
in  trespass,  569. 


6*  mora 

ACCOUNT. 

pleas  in,  483. 

ACCOUNT  STATED, 
count  in  assumpsit, 

form  of  it,  33fll 

use  of  it,  343. 

by  or  against  executors,  &c.  34$ 

ACTIO  ACCREVIT,  8cc. 

when  this  allegation  is  unnecessary  in  debt*  345,  6.  . 

in  debt  on  penal  statute,  S& 

ACTIO  NON,  &c. 

actio  non  habere  debet  when  proper,  531. 

when  onerari  non,  Stc.  proper,  ib. 

when  it  should  be  as  to  the  further  maintenance  of  the  action,  £31,  £ 

not  proper  in  pleas  in  abatement,  446. 

ACTIO  PERSONALIS  MORITUR  CUM  PERSONA. 

maxim  and  rules  relating  to  in  general,  56  to  59.  and  77  to  86. 
don't  apply  when  the  action  is  in  form  ex  contractu,  56,  7- 
effect  of  death,  (see  title  Abatement.) 

1st.  of  the  party  injured,  in  case  of  an  injury,  56  to  59. 
to  the  person  n  >  action  lies,  56. 
to  personal  property  action  lies  and  when,  56  to  5$. 
to  real  property  when  action  lies,  58,  9. 
Sdly.  of  the  wrong  doer,  and  general  rule  as  to  injuries,  7& 
to  the  person,  78. 
to  personal  property,  78,  9. 
to  real  property,  80. 
executor  may  support  replevin,  159.  s 

ACTION  PREMATURE, 
plea  of,  442,  3. 

ACTIONS. 

by  and  against  whom  to  be  brought,  (see  title  Partici  pertotum.) 
distinction  between  action  in  form  ex  contractu  and  ex  delicto,  %  &'* 
form  of  action  misconceived,  plea  of  and  consequences,  442. 
prematurely  brought,  plea  of,  &c.  442.  . 

another  action  depending  for  same  cause  plea  of,  in  abatement,  442,  * 

in  bar,  443. 

replication  to,  443. 4» 

When  an  action  lies  in  general,  83 16  87. 
Forms  of  action 

established  forms  to  be  observed,  85,  6. 
division  of 

1st.  ex  contractu. 

Assumpsit,  (see  title  Asiumptit,)  88  to  100* 
Debt,  (see  title  Drbt,)  100  to  109. 
Covenant,  (sre  title  Covenant,)  109  to  117. 
Detinue,  (see  title  Detinue,)  117  to  122. 
and  ex  delicto,  .    *-, 

nature  of  injuries  ex  delicto  as  they  affect  IM  **» 
of  action,  122  to  131.  ^ 
material  distinctions  between  injuries, 

with  or  without  force,  122  ^ 

immediate  or  onlv  ponsequentUli ia' 
what  injuries  are  forcible,  123  to  125. 

what  immediate  or  consequent,    ^ 
legality  of  original  act  when  not  matew  *» 


1NDE&  *& 

ACTIONS— («t»tf»K<rd) 

intent  when  not  material,  129. 

summary  of  points,  on  which  the  form  of  action  may  de- 
pend, 131. 
Caae,(see  title  Case,)  133  to  147. 
Trover,  (see  title  Trover,)  147  to  157- 
Replevin,  (see  title  tiepievin,)  157  to  162. 
Trespass,  (see  title  Tretpo**,)  162  to  187. 
Ejectment,  (see  title  Ejectment,)  188  to  193. 
Consequences  of  mistake  in  form  of  action,  and  mode  of  objecting  to,  193  tft 
^  £196. 442. 

if  the  objection  appears  on  the  face  of  the  declaration, 
formerly  usual  to  plead  in  abatement,  442. 
defendant  may  demur,  194. 
defendant  may  move  in  arrest  of  judgment,  194. 
defendant  may  support  error,  194. 

not  in  general  a  ground  of  nonsuit  on  account  r.f  costs,  194- 
if  the  objection  does  not  appear  on  the  face  of  the  declaration, 

the  ground  of  nonsuit,  and  defendant  entitled  to  costs,  194,  £ 
plsintif  ■  may  proceed  in  a  fresh  stctien,  195 
Of  joinder  of  actions,  (see  title  Joinder  of  Action*,)  196  to  £07- 
Of  election  of  actions,  (see  title  Election  of  Action*,)  207  to  214. 

AD  DAMNUM,  (see  title  Damage) 

when  proper  or  not,  in  conclusion  of  a  declaration,  360.  397,  8-. 

in  debt  qui  tarn,  360. 
in  covenant,  362. 
in  general,  399.  409. 

ADDITIONS.    Statute  of, 

addition  of  defendant's  residence  and  degree  necessary  in  original  writ,  $4$ 

what  addition  proper,  246,  7. 

not  necessary  in  a  declaration,  247.  288. 

when  not  pleadable  in  abatement,  440. 

ADMINISTRATOR,   (see  title  Partiee  and  Executor.) 

ADMISSION,  (see  title  Confeuion  and  Avoidance,)  600. 

AFFIDAVIT. 

of  truth  of  dilatory  pleas,(see  title  Abatement,)  452,  3. 

of  truth  of  pleas  puis   darrein    continuance,  (see  title  Put*  Darrein  Continu- 
ance,) 633.  v 

AGENT,  "(see  titles  Parties,  Matter  and  Servant,  and  Servant!) 
when  he  can  or  cannot  sue  on  a  contract,  5. 
when  he  may  or  may  not  be  sued  on  a  contract*  25, 6. 
when  he  may  be  sued  for  a  tort,  67.  69. 

AGISTOR. 

of  cattle,  may  sue  for  injuries  thereto,  48. 

ALIA  ENORMIA. 

statement  of,  in  trespass,  and  what  may  be  proved  under  It,  387,  •*. 

ALIEN  ENEMY. 

when  it  may  be  pleaded  in  abatement  or  bar,  435,  6. 

when  it  may  he  given  in  evidence  in  assumpsit,  470.  473; 

when  it  should  be  pleaded,  473. 

certainty  requisite  in  the  plea,  988. 

replication  to,  551,  % 
ANCIENT  DEMESNE 

plea  o&  4#. 
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ANCIENT  LIGHTS, 

remedy  for  obstructing  of,  143. 

action  may  be  in  name  of  tenant,  or  reversioner,  142- 

declaration  for,  367. 

ANIMALS,  (aee  titles  Zkyt,  Cattle.) 

when  an  action  lies  for  injuries  to,  185,  & 

when  an  action  lies  for  an  injury  committed  by  them,  183-69, 70. 

ANNUITY  DEED. 

replication  to  plea  that  there  is  no  memorial,  etc.  555. 

APPEARANCE  OF  DEFENDANT, 
how  described  m  a  plea,  410. 
in  person,  ib. 
by  attorney,  410. 412. 

in  a  different  name  to  that  sned  by.  411, 417  4*8,  ft 
by  a  feme  covert,  412.  449. 
by  an  infant,  412. 449. 
in  pleas  to  the  jurisdiction,  412. 449. 
must  be  in  name  of  only  one  attorney,  41$. 

APPRENTICE. 

remedies  for  injuries  to  master's  right  in,  138. 

ARBITRAMENT,  (see  title   Award.) 

may  be  given  in  evidence  in  assumpsit,  472; 

in  case,  487. 
must  be  pleaded  in  trespass,  496. 

ARBITRATION  BOND. 

Replication  to  plea  of  mil  tiel  award,  &c.  555. 

ASSAULT  AND  BATTERY,  (see  title  Trespass.) 
action  for,  lies  against  two  persons  jointly,  75. 

ASSIGNEE,  (see  titles  Parties  and  Bankrupt*.) 

of  a  chose  in  action,  when  he  may  sue,  11. 95. 

when  he  cannot  be  sued,  34,  5, 6. 
of  a  bankrupt,  (see  titles  Parties  and  Bankruptcy,) 

when  assignees  should  sue  and  when  not,  15. 10. 

provisional  assignee,  15. 

in  case  of  removal  of  an  assignee,  15. 

joinder  with  solvent  partner,  15. 

on  eontra€t,  Sic.  made  since  bankruptcy,  15. 

joinder  in  action,  16. 

consequence  of  all  not  joining,  15. 

when  suit  does  not  abate,  15. 

how  to  sue,  201,  2. 

when  may  declare  in  their  own  right,  15. 

when  the  bankrupt  may  sue  on  a  contract,  10. 15,  lft 

in  trover,  to.  149. 
when  assignees  may  be  sued,  41. 
of  an  estate  in  land, 

when  he  may  sue  on  a  contrast,  11. 

for  a  tort,  54. 
how  far  liable  for  a  contract,  36. 

for  a  tort,  77. 
of  a  term  of  years, 

how  to  declare  at  the  suit  of,  352. 34/ . 
how  to  declare  against,  353. 


ASSIGNOR,  (tee  title  Assignee,  and  Parties) 

of  an  estate  in  land,  when  he  cannot  distrain,  kcll. 

ASSUMPSIT,  ACTION  OF, 

parties  to,  who  to  be  plaintiff  and  who  defendant,  (see  title  Portia.} 
why  so  called,  88. 

definition,  and  general  object  of  it,  88. 
history  of  it,  89, 
when  it  lies  in  general,  89  to  99. 

upon  simple  contracts,  not  under  seal,  89  to  93. 
upon  contracts  implied,  90  to  93. 
where  there  has  been  no  contract,  90,  91.  99. 
when  the  only  remedy, 

against  an  executor  or  administrator  on  simple  contract,  93, 4. 
for  money  payable  by  instalments  where  whole  not  due,  93. 
on  a  collateral  undertaking,  94. 
on  a  bill  or  note  where  there  is  no  privity,  94. 

on  an  award  not  for  payment  of  money  and  where  there  is  no  bond,  94. 
when  not  sustainable  and  exceptions,  94  to  99. 
not  on  a  deed  or  record,  94. 
not  where  there  originally  was  a  valid  deed  or  record,  94. 

exceptions  where  deed  not  executed  by  defendant,  95. 
for  rent  where  there  is  no  demise,  95. 
where  there  has  been  a  deed  of  separate  maintenance,  95. 
where  the  deed  is  invalid,  95.  ' 

where  there  has  been  a  new  contract,  95. 
on  a  contract  in  consideration  of  forbearance,  95,  & 
on  an  account  stated  between  partners,  96. 
where  there  has  been  a  fresh  agreement,  96. 
not  where  a  higher  security  has  been  since  taken,  96  to  99. 
exceptions  where  fresh  deed,  &c  invalid,  96. 
bond  for  rent  no  extinguishment,  97.  . 
not  a  mere  collateral  security,  97. 
lies  for  rent,  &c.  issuing  out  of  realty,  97,  8. 
lies  on  a  statute,  98. 

on  a  judgment  of  a  court  not  of  record,  98. 
when  not  by  a  partner  against  his  copartner,  98.  25, 6;  7. 
when  not  against  a  corporation,  98. 
not  in  case  of  illegal  distresses,  &c.  99. 
Pleadings,  &c.  in,  in  general ', 
the  declaration,  99. 
pleas,  99,  100. 
judgment,  100. 
costs,  100. 
Pleadings  in,  in  particular. 

Db.CLARA.TIOX. 

title  of  court,  (see  title  Declaration,)  261. 
of  term,  (see  title  Declaration,)  262  to  267- 
venue  in,  (see  title  Venue,)  273. 
commencement  of,  (see  title  Declaration,)  285. 288. 
cause  of  action,  statement  of,  in 
Special  count*,  292. 
1.  inducement, 

defined,  293. 
utility,  292,  3,  4. 
form  of,  293,  4. 
.2*  considerations,  statement  of, 

when  to  be  stated,  295. 

how  to  be  stated  in  general,  29$r  6. 
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ASSUMPSIT— {continued) 

%  consideration*— (emrffttttrf) 

several  descriptions  and  how  pleaded 

1.  executed,  296,  7- 

2.  executory,  297. 

3.  concurrent  or  mutual,  297. 

4.  continuing,  298. 
.  defect  of  sufficient  consideration,  how  to  be  objected  to, 

3.  contract  bUtement  of. 

how  to  be  stated,  14. 

to  be  stated  in  words  or  according-  to  legal  effect,  298,  9. 30£ 

super  se  assumpsit  proper  in  all  cases,  299. 

by  and  to  whom,  299. 

sufficient  to  shew  that  part  on  which  the  action  is  founded,  299. 

but  a  condition  precedent  or  matter  qualifying  must  be  stated,  301 

to  303. 
contract  in  the  alternative,  302. 
variances  what  fatal,  303  to  308. 
statement  under  a  scilicet,  308. 
4t averments,  (see  title  Averment*-) 
defined,  30& 

of  the  performance,  &c.  of  a  condition  precedent,  309/to  319i 
not  necessary  when  consideration  was  executed,    T09. 
necessary  where  consideration  was  executory,  309 
when  necessary  in  case  of  mutual  conditions,  309,  3l<£ 
general  rule  a*  to  averment*,  309  to  315. 
form  of  averment,  315. 
of  performance,  316. 
of  excuse  of  perf  >rmance,  317. 
of  readiness  to  perform,  318. 
consequence  of  mistake,  319. 
of  the  defendant's  notice  of  fkcts  alleged,  3l9. 
when  necessary,  320. 
how  to  he  stated,  322. 
consequence  of  mistake,  322. 
of  a  request  on  defendant, 

when  necessary,  322. 
form  of  stating,  324. 
5.  breach,  (see  title  Breach.) 

necessary  to  be  stated,  325. 

how  in  rase  of  a  mere  money  detnaird,  325, 

in  special  counts,  325* 

form  of, 

should  in  substance  accord  with  the  contract,  326'.  78. 
what  sufficient,  326. 

where  the  contract  was  in  disjunctive,  327. 
if  too  large  or  bad,  328,  9. 

injudicious  to  be  too  narrow,  329.  » 

should  be  certain  and  particular,  329,  330- 
*e%>eral  breaches  when  they  may  be  assigned,  330- 
of  the  allegation  of  defendant's  fraudulent  intent,  331. 
insufficiency  of  breach  how  to  be  objected  to  and  when  fatal 
or  aided,  331, 2. 
€.  damages,  (see  title  Damage*,) 

what  necessary  to  be  stated,  332* 

damages  necessarily  incident  need  not,  3'g£ 
but  special  damages  must,  332. 
too  abundant  a  statement  not  prejudicial,  333. 
how  to  be  stated,  333 
consequences  of  misstatement,  33S. 
Qommon  count*,  333  to  343. 

general  utility  of,  333, 4 
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ASSUMPSIT— (eqplHHMf.) 

Common  count* — {continued.) 

are  for  money  demands, 
the  indebitatus  assumpsit  count,  334,  5,  6,  7. 
the  Quantum  meruit,  335. 337. 
the  Quantum  valebant,  335.  337. 
the  account  stated,  336. 
common  breach,  336. 
.  history  as  to  these  counts,  336,  7. 

general  form  and  requisites  of,  337* 

when  relating  to  real  property,  338. 
when  relating  to  goods  or  personal  property,  336,  9. 
when  relating  to  work  and  personal  services,  339, 340* 
when  relating  to  monies,  340. 
money  lent,  340. 
money  paid,  340. 
money  had  and  received,  341. 
account  stated,  343. 
by  and  against  executors  and  administrators,  &c.  343. 
Joinder  of  several  counts  in,  390  to  397.     196  to  307. 

Pleas  iv, 

to  the  jurisdiction,  (see  title  Jurisdiction') 

in  abatement,  (see  title  Abatement.) 

in  bar,  (see  tide  Pleas  in  bar  in  general.) 

analytical  table  of  defences,  461. 

the  several  pleas, 

general  issue  non  assumpsit  in  general,  465  to  469. 

form  of  it,  469. 

what  may  be  given  in  evidence  under  it,  469  to  473. 

another  person  who  ought  to  sue,  470v 

infancy  of  defendant,  ib. 

lunacy,  ib. 

drunkenness,  ib. 

coverture,  ib. 

%  illegality,  ib. 

alien  enemy  plaintiff,  ib. 

statute  frauds,  ib. 

release  before  breach,  471. 

bankruptcy  of  plaintiff,  471. 

coverture  of  plaintiff',  ib. 

payment,  472. 

accord  and  satisfaction,  ib. 

negotiable  security,  ib. 

foreign  attachment,  ib. 

arbitrament,  ib. 

•  judgment  recovered,  ib. 

higher  security,  ib. 

release  after  breach,  ib. 

better  to  plead  specially,  when,  472,  3.  475. 

special  plea  when  necessary, 

alien  enemy,  plaintiff,  473. 

outlawry,  plaintiff,  ib. 

,  bankruptcy  of  defendant,  ib. 

insolvent  debtor  defendant,  ib. 

tender,  ib. 

set-off,  ib.  475. 

limitations,  statute  of,  ib.  .    * 

courts  of  conscience  acts  when,  474. 

when  at  liberty  to  plead  specially  and  advisable,   474,  5.  497,  8. 

the  qualities  of  pleas  in  bar,  (see  title  Pleas  in  bar.) 

the  forms  of  pleas  in  bar,  &c.  (see  title  Pleas  in  bar.) 

Vol.1.  [61  ] 
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ASSUMPSIT— (c#nfznu^.) 
Replications  to, 

1.  several  sorts, 

to  a  plea  of  infancy,  551- 
coverture,  ib. 
alien  enemy,  ib. 
insolvent  debtors  act,  5$2. 
illegality  in  the  contract,  ib. 
tender,  ib. 

accord  and  satisfaction,  553. 
arbitrament,  ib. 
judgment  recovered,  &c.  ib* 
release,  ib. 
set-off,  ib. 

court  of  conscience,  554. 
statute  of  limitations,  ib. 

2.  forms  of,  (see  title  Replication*  and  the  particular  head*t)3*%  to  QT 

3.  qualities  of,  (see  title  Replications  and  the  particular  headed  617  * 
rejoinders  in,  (see  title  Rejoinder*.)  [C& 

ATTACHMENT  FOREIGN,  (see  title  Foreign  attachment*) 

ATTAINDER. 

plea  that  plaintiff  has  been  attainted  of  treason  or  felony,.  4$>. 

ATTORNMENT.  * 

when  not  necessary  to  be  alleged  or  proved,  11. 

ATTORNEY,  (see  titles  Agent,  Bailee  and  Servant.) 
Remedy  against  for  misconduct, 

when  not  liable  on  a  promise  on  behalf  of  his  client*  $4- 

assumpsit  against,  92. 

case  against,  138. 

trespass  against  for  irregular  process,  &c  184. 

conclusion  of  declaration  against,  400. 
how  and  when  to  plead  by,  410  to  412. 

what  pleas  to  be  pleaded  by,  449. 

in  name  of  only  one  attorney  and  not  several,  530. 
plea  of  privilege  by,  when  affidavit  not  necessary,  52, 3< 

AUCTIONEER. 

when  he  may  sue,  5. 

when  he  may  be  sued,  24,  5. 

AUTER  ACTION  PENDENT, 
plea  of  in  abatement,  443. 
in  bar,  443. 
replication  thereto,  443.  $$T. 

AVERMENT. 

defined,  308. 

form  of,  315  to  319. 

in  a  declaration,  315* 

in  a  plea,  537, 8. 

in  a  replication,  616. 
in  a  declaration  in  assumpsit,  368  to  324. 

of  a  condition  precedent,  309  to  319. 

of  Notice  to  defendant,  Sec.  319  to  322, 

of  request,  322  to  324. 

-    AVOWRY,  (see  title  Replevin,) 
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AWARD. 

how  to  be  stated  in  a  replication,  551. 

BAIL. 

remedy  for  not  accepting  of,  186. 137".  « 

what  bail  cannot  plead,  460. 

BAIL-BOND, 

debt  upon,  103. 

defence  to  action  upon,  how  to  be  taken  advantage  of,  479. 

replication  to  plea,  556. 

case  against  sheriff  for  not  assigning-  of,  140. 

BAILEE. 

when  be  may  sue,  48.  170. 

assumpsit  against,  92. 

case  against,  134. 138. 

trespass  against,  when  it  lies  and  when  not,  170, 1,  2. 

BAILIFF,    (see  title  Sheriff  and  Officer.) 

when  he  is  liable  to  be  sued,  73.  185,  6. 
traverse  of  defendants  being  so  in  replevin,  560. 
when  not  in  trespass  to  land,  566, 

BANKRUPT,  (see  titles  Parties  Assignees  and  Joinder.) 
when  he  may  sue  on  a  contract,  10.45, 16. 

cannot  sue  his  assignees  for  his  allowance,  16. 
when  he  may  be  sued  on  a  contract,  40, 1. 
when  he  may  sue  for  a  tort,  59,  60. 137. 
when  he  may  be  sued  for  a  tort,  80,  1. 

form  of  action,  137* 
wife  of  (see  Baron  and  Feme,)  44 
assignees  of,  when  to  join,  and  for  what  demands,  201,  2. 

BANKRUPTCY, 
of  the  plaintiff. 

pending  suit  when  it  does  not  abate  it,  15. 

when  it  may  and  should  be  given  in  evidence  and  not  pleaded,  491. 

in  debt  on  specialty  or  record  should  be  pleaded, 

in  case  or  trover,  490. 

puis  darrein  continuance  ,635. 
of  the  defendant,  473. 

must  be  pleaded,  473. 

form  of  the  plea,  538. 

may  be  pleaded  generally  though  certificate  obtained  pending  action*  6g>5 

when  a  bar  to  an  action  of  covenant,  483. 

of  husband,  how  far  it  discharges  his  wife,  44. 

BAR,  (see  title  Piea*  in  Bar.) 

criterion  and  distinction  between  a  plea  in  bar  and  in  abatement,  445. 459. 

BARON  AND  FEME,  (see  titles  Parties,  Coverture.) 
when  they  may  sue  and  how  upon  a  contract,  17  to  23. 
when  they  are  to  be  sued  and  how  upoa  contract,  42  |o  45-    ^ 
when  they  may  sue  and  how  for  torts,  46. 
when  they  may  be  sued  for  torts  and  how,  81,  2. 
when  husband  should  sue  with  or  without  his  wife,  46, 7* 
when  he  should  sue  alone  in  replevin,  62. 
when  may  join  or  sever  for  a  tort,  60  to  65.  * 

feme  covert  when  liable  for  a  tort,  65. 
plea  that  plaintiffs  suing  as  such  are  not  married,  441' 
must  join  in  plea  when,  543. 
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.    BENEFICIAL  INTEREST,  (see  tide  Ce$tui  que  Trutt.) 

BILL  OF  EXCHANGE, 

when  debt  does  not  lie  upon,  94. 
delivery  in  satisfaction,  plea  of,  472, 

BONA  NOTABILIA. 

plea  of  how  to  be  pleaded,  445. 
when  to  be  pleaded,  484. 

BOND,  (see  title  Deed,  Partiet  to  Action,) 
assignor  of  when  he  must  sue,  11.  95. 
assignee  of  when  he  may  iue,  11.  95. 
assumpsit  to  pay  it  on  new  consideration,  95. 
debt  upon,  103. 
profert  of,  348,  9. 

BOROUGH  ENGLISH. 

custom  as  to  pleading  it,  220. 

BREACH,  (see  particulars  under  title  Anumpth.) 
statement  of   it, 

in  a  declaration, 

how  to  be  stated,  325  to  332. 
several  breaches  when  permitted,  330. 
consequences  of  mistake,  331,  2. 
common  breach  to  money  counts,  336. 
in  debt,  359,  360. 
in  a  replication, 

when  it  must  be  stated,  S5St  6. 598, 9. 

when  several  breaches  may  be  stated  in,  550.  599. 

BROKER. 

when  he  may  sue,  5. 
when  liable  to  be  sued,  25. 

CAPTAIN. 

of  a  ship, 

when  he  may  sue  for  freight,  Sec.  5. 

for  seizure  of  ship,  127, 8. 
when  he  is  liable  and  may  be  sued,  24.  27. 
how  to  be  sued  for  the  loss  of  goods,  &c.  24,  5. 
in  assumpsit,  92. 

in  case  when  preferable,  134,  5. 145. 
of  a  troop,  &c.  when  liable,  23. 

CARRIAGES,  Negligent  driving  of. 
who  to  sue  for,  48,  9. 

who  to  be  sued  for  where  injury  committed  by  servant,  68,  9- 
form  of  •action  for, 

trespass  when  it  lies,  126,  7. 130. 

case  when  it  lies,  139. 

must  be  case  against  a  master  for  the  act  of  his  servant,  131.139. 

declaration  in  how  to  be  framed  in  case,  127.  139. 

CARRIER. 

liable  for  act  of  his  servant,  69. 

action  against  by  whom  to  be  brought,  3. 

when  he  may  sue  a  stranger  for  injury  to  goods,  43 

form  of  action  against, 

in  assumpsit,  92. 

in  case  when  preferable,  138. 135. 
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C  ARR1ER— (continued.) 
declaration  against, 

need  not  state  custom  of  the  realm,  219. 
statement  of  contract  when  not  necessary,  134,  5. 

CASE,  ACTION  OF, 

how  far  affected  by  the  nature  of  the  injury  in  general,  123  to  133. 
whether  forcible  or  not,  123  to  125. 
whether  immediate  or  consequential,  125  to  128. 
legality  of  the  original  act,  128. 
intent,  129. 
exceptions,  130,  1. 

summary  of  the  leading  points  governing  form  of  action,  131,  2. 
why  so  called,  133.  83,  4, 5. 
general  applicability  of  this  action,  lies,  133. 
at  common  law, 

for  nonfeasance,  misfeasance,  and  malfeasance,  134. 

defined,  134. 
for  breaches  of  what  contracts,   and  when  preferable  to  assumpsit, 
134,  5. 138. 
not  on  contracts  merely  for  payment  of  money,  134. 
for  obstructing  a  way,  contrary  to  express  agreement,  134. 
lies  against  bailees,  &c.  134,  5. 
for  injuries  to  the  tenon ,  136  to  138. 
to  the  absolute  rights, 

mischievous  animals,  keeping  of,  136. 

when  trespass  lies,  ib. 
malicious  prosecutions,  136. 

when  trespass  lies,  137-  183  to  187. 
slander  verbal  and  written,  137. 
health  injuries  to,  137. 
refusing  to  accept  bail,  &c  137. 
against  surgeons,  agents,  &c.  137. 
to  the  relative  rights, 

criminal  conversation,  137. 
debauching  daughters,  138. 

trespass  lies,  2  New  Rep.  476* 
enticing  away  servants,  &c.  138. 
1  for  injuries  to  personal  property  and  breaches  of  contract,  138  to  141. 

case  proper  where  injury  either  not  forcible  or  not  imme- 
diate, or  to  property  in  reversion,  158. 
against  attomies  and  bailees,  &c.  for  neglect,  &c.  138. 

when  preferable  to  assumpsit,  138. 
breach  of  warranty,  139. 

deceitful  representations  of  another's  solvency,  133. 
negligence  in  driving  carriages  or  navigating  ships,  139- 
distress  illegal,  139,  140. 
pound  breach  and  rescue  of  distress,  140. 
rescue  of  party  arrested,  140. 
escapes  or  not  arresting,  140,  1. 
false  returns,  ib. 

not  levying  under  a  fi.  fa.  Sec.  140,  1. 
not  delivering  letters,  141 . 
against  a  witness  for  not  obeying  a  subpoena,  141. 
copy-right  and  patents,  infringing  of,  141. 
reversionary  property,  141. 
for  injuries  to  real  property, 
corporeal, 

when  the  remedy  must  be  trespass,  141. 
for  nonfeasance,  &c.  must  be  case,  141. 
injury  not  committed  on  plaintiff's  land,  141. 
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CASE,  ACTION  OF— (continued) 

where  plaintiff's  right  is  in  reversion,  141,  2- 
tithe,  not  carrying  away,  141. 
ancient  lights,  142- 
nuisances  to  houses,  land,   Sec.  142. 
watercourses,  injuries  to,  142. 
waste,  142. 

dilapidations  in  a  rectory,  &c.  142. 
fences  not  repairing  of,  143. 
incorporeal, 

commons,  disturbance  of,  143. 
ways,  disturbance  of,  143. 
pews,  disturbance  of,  143. 
officers,  franchises,  markets,  &c.  143. 
by  statutes, 

in  general,  143,  4- 

landlord  against  sheriff  not  paying  a  year's  rent,  144. 
hundred,  actions  against,  144. 
distresses  irregular,  144. 140. 
against  justices  where  conviction  quashed,  144,  5. 
when  and  why  case  is  or  is  not  preferable  to  other  actions,  145,  6.  154. 
the  pleadings,  judgment  and  costs  in,  in  general,  146,  7. 
pleadings,  &c.  in,  in  particular, 
declaration,  (see  particular  heads  of  injuries.) 

title  of  the  court  and  term,  (see  title  Declaration,)  261  to  264 
venue  in,  (see  title  Venue.) 
commencement,  285  to  292. 

statement  of  the  matter  or  thing  affected,  362  to  364. 
of  the  plaintiff's  right  or  interest  thereto,  364  to  374> 
of  the  injury,  374  to  385. 
of  the  damages,  385  to  39a 
conclusion,  397  to  400. 
pledges,  400. 
several  counts  in,  390  to  397. 
pleas  in, 

general  issue,  form  of  it,  486,  7- 

what  may  be  given  in  evidence  under  it,  486,  7 
must  plead  specially  truth  of  slander,  &c.  487. 

fresh  pursuit,  in  actions  for  escape,  488,  9.* 
when  advisable  to  plead  specially,  489. 
statute  of  limitations  must  be  pleaded,  490. 
replications  in, 

when  de  injuria  proper  or  not,  559, 560. 

CATTLE,  (see  title  Do$*9  Animal*.) 

Distinction  as  to  liability  for  injuries  committed  by, 

domestic  animals,  as  dogs,  &c.  scienter  material,  69. 

remedy  case,  69,  136. 
cows,  sheep,  &c.  for  trespassing  on  land,  trespass,  7Q- 
animals  ferae  nature,  trespass,  &c  70. 136. 

CASSETUR  BILLA  VEL  BREVE,  (see  title  Abatement.) 

when  it  need  not  be  entered  and  plaintiff  may  amend,  4$i. 
when  it  must  be  entered  or  plaintiff  amend,  454. 
at  what  time  to  be  entered,  455.  443. 

CEPIT  IN  ALIO  LOCO,  (see  tide  Replevin) 
plea  of  in  replevin,  490. 
replications  to  when  proper,  560. 
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CERTAINTY. 

defined,  236. 

degrees  of,  and  what  necessary  in  different  parts  of  pleading,  236  to  241. 
tiie  words  «  certain,"  "  duly,*  •«  lawfully  ,'*  &c.  of  no  avail,  240, 1.  260* 
what  necessary  in  a  declaration,  (see  title  Declaration,)  256  to  261. 

plea,  513  to  518. 

replication,  624. 

new  assignment,  (ice  title  New  Alignment.) 

CESTUI  QUE  TfcUST,  5. 

when  he  can  or  cannot  sue,  546.  49.  66. 
in  ejectment,  49.  190. 

CHOSE  IN  ACTION. 

when  assignee  of  cannot  sue,  10. 

assignor  or  his  executor  or  administrator  must  sue  on,  10. 

assignee  may  sue  on  anew  promise  for  a  new  consideration,  and  how,  11.  95*. 

assignee  of  estate  in  real  property,  when  he  may  sue,  11. 

assignee  of  chose  in  action  when  be  cannot  be  sued,  34. 

•state  in  land,  when  he  may  be  sued,  35,  6. 

CIVIL  LAW. 

when  points  relating  to  need  not  be  stated  in  pleading,  220, 

GIV1LITER   MORTUUS. 

wife  when  liable  to  be  sued,  43% 

GLAIM  OF  CONUSANCE,  (see  title  Conusance.) 

CLOSE. 

meaning  of  the  term,  173,  4. 

when  proper  in  pleading,  362. 

when  to  be  described  by  name  or  abuttals,  (see  title  Abuttal**) 

CO-EXECUTORS,  (see  title  Executors  and  Parties.) 

nonjoinder  of  one  as  plaintiff,  how  to  be  objected  to,  7. 13,  14. 

as  defendant,  how  to  bo  objected  to,  33.  33. 

COGNISANCE,  (see  tide  Aefilevin.) 

COLLATERAL  UNDERTAKING. 

assumpsit  the  proper  remedy  upon,  94. 
declaration  must  be  special,  339. 
debt  does  not  lie  upon,  106. 

COLOUR  IN  PLEADING, 
in  a  plea, 

defined*  shews  matter  to  the  court,  why  action  donrt  lie,  499.  501 
implied  colour,  498,  9. 

infancy,  coverture,  payment,  &c.  are  instances,  499. 
in  trover,  &c.  499. 
express  colour, 

when  necessary  or  not,  500,  1,  2. 
in  trespass,  &c.  where  defendant  justif  es  under  a  'demise,  &c. 

500,  1. 
form  and  requisites  of,  501. 
addition  of  unnecessarily,  only  surplusage,  50ft. 
defect  in  or  omission  when  aided,  502,  5. 
not.  fra  vers  able,  501. 
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COLOUR  IN  PLEADING,  (continued.) 

in  a  replication,  &c.  not  necessary,  601 .  500. 

tbe  insertion  of  it  will  not  vitiate,  601. 500. 

COMMAND,  (see  tide  Bailiff.) 

traversable  in  replevin,  &c  560.  586. 
when  not  in  trespass  to  land,  566.  586. 
replication  to  de  injuria  is  insufficient,  581. 

COMMENCEMENT.  ^      _ 

of  a  declaration  in  assumpsit,  (see  title  Declaration,)  285  to-Wi 

in  debt,  &c.  344. 
of  a  plea, 

in  abatement,  (see  title  Abatement,)  450. 
in  bar,  (see  title  Plea*  in  bar. ) 
of  a  replication,  (see  title  Replication,)  572,  3,  4. 

.OMMON  BREACH,  (see  title  Breach.) 
in  a  declaration, 
in  assumpsit,  336. 

general  observations  upon,  336,  7. 
general  nature  and  requisites  of,  336,  7- 
in  debt,  359. 
in  covenant,  361,  2. 
forms  of,  334,  5,    6. 

COMMON  COUNTS,  (see  title  Declaration*.) 
in  assumpsit,  333  to  343. 
in  debt,  334,  5. 

COMMON  INFORMER,  (see  Penal  Statute.) 

COMMON  LAW  RIGHTS  AND  DUTIES. 

what  need  not  be  stated  in  pleading,  219. 

COMMON,  RIGHTS  OF. 

when  a  commoner  may  sue,  50. 
remedies  for  injuries  to,  143. 

when  case,  143.  175.  7,  8.  121. 
when  trespass,  143. 
'  declarations  for  obstructing  of,  367. 
ejectment  lies  to  recover  when,  188,  9. 
must  be  pleaded  in  trespass,  495. 
replication  to  plea  of,  568.  592,  3. 
new  assignments  relating  to,  611, 612. 

COMMON,  TENANTS  IN,  (see  also  title  Partner*.) 

when  they  may  join  or  sever  in  actions  by  them,  9. 
must  sever  in  avowry,  &c.  and  how,  9.  543,  4. 
when  one  cannot  sue  his  co-tenant  on  a  contract,  25,  6. 
when  one  cannot  sue  his  co-tenant  for  a  tort,  66. 

COMPANY,  (see  title  Corporation.) 

when  too  general  a  description  of  the  parties  to  the  suit,  356- 

COMPOSITION  DEED. 

when  trustees  cannot  sue,  11. 

CONCLUSION,  (see  titles  Declaration*,  Plea*,  Replication*.) 

of  a  declaration,  399,  400. 
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CONCLUSION—  (continued.) 
of  a  plea* 

in  abatement,  445,  6.  450  to  453. 

in  bar,  535  to  540* 
of  a  replication,  572. 

when  it  should  be  to  the  country,  592; 
of  a  new  assignment,  612,  13. 

CONDITIONS  PRECEDENT. 

what  amounts  to,  and  averments  of  performance,  &c.  309  to  325. 
•    of  readiness  to  perform,  and  excuse  of  performance,  310  to  325. 
in  debt,   351. 

CONFESSION  AND  AVOIDANCE,  (see  title  Replication.) 
defined,  599.  r 

admits  defendant's  infancy,  but  goods  necessaries,  599. 
admits  freeholder's  tide,  but  shews  a  demise  from  him,  599. 
must  admit  the  plea  in  terms  or  effect,  600. 
form  and  requisites  of,  600, 1. 

CONSCIENCE,  COURTS  OF,  (see  title  Courts.) 

CONSEQUENTIAL  INJURIES, 
what  so  considered,   125.  128. 
remedy  for  in  general,  case,  &c.  122. 126,  7. 

CONSIDERATION. 

when  essential  to  validity  of  a  simple  contract,  295. 
when  not,  ib. 

when  not  of  a  deed,  351. 

must  state  consideration  of  deed  operating  under  statute  uses,  351, 

illegality  effect  of,  296. 

when  must  be  pleaded  in  case  of  a  deed,  479. 
when  and  bow  the  consideration  is  to  be  stated  in  declaration,  295,  6r< 
in  assumpsit, 

executed,  296.  ' 

executory,  297. 
concurrent,  297. 
continuing,  298. 
in  debt  or  covenant,  351. 
in  case  against  bailees,  &c  368,  9. 
consequences  of  a  misstatement  of  it,  298. 
averment  of  performance  by  plaintiff  of  a  condition  precedent*  309. 

CONSIGNOR  AND  CONSIGNEE, 
which  to  sue  a  carrier,  &c.  3. 
when  consignee  may  be  sued  for  freight,  35. 

CONSPIRACY. 

remedy  for,  136. 

CONSTABLES  AND  OTHER  OFFICERS, 
venue  in  actions  against  local,  277,  8. 
may  plead  general  issue  and  give  special  matter  is  evidence,  496. 

CONSTRUCTION. 

of  pleading,  rules  of,  241.  •  [521.  241,  2; 

when  and  why  to  be  construed  most  strongly  against  the  party  pleading, 

QONTR  A  FORM  AM  ST  ATUTI. 

when  this  allegation  is  necessary,  and  consequences  of  mistake,  356,  7,  8,  9. 
Vol.  i.  [  "62  ] 
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I  CONTRA  PACEM, 

'  not  to  be  inserted  in  case,  146. 

\  should  be  inserted  in  trespass,  162,  3.  375. 

I  omission  aided,  unless  specially  demurred  to,  375,  6. 

i 

CONTRACT,  action  on,  (see  title  Partiet.) 
j  remedy  for  breach  of,  by  action  on  the  case,  134, 

how  to  be  stated  in  assumpsit,  (see  title  Jstutnptit,)  398  to  30ft/ 
|  how  to  be  stated  in  debt,  (see  title  Debt,)  351,  2. 

parties  to  actions  on,  (see  title  Partiet,) 

\  CONUSANCE,  CLAIM  OF, 

defined,  403  \ 

|  distinction  between  it,  and  a  plea  to  the  jurisdiction,  405. 

who  to  be  claimed  by,  403. 
general  points  relating  to  it,  404. 

what  court  may  claim  it,  404  to  406. 
the  actions  in  which  it  is  claimable.  405. 
the  time  and  manner  of  claiming  it,  406  to  410. 
pleadings  and  proceedings  thereon,  407  to  410. 

CONVERSION,  (see  title  TVowr,)  147,  8. 

COPYHOLD  AND  COPYHOLDER. 

purchaser  of,  how  to  declare  on  a  lease,  347. 

when  copyholder  should  claim  right  of  common,  &c.  by  custom,  $61. 

when  to  prescribe  under  the  lord,  561,  2. 

COPYRIGHT, 

remedy  for  injuries  to,  141. 
declaration  lor,  378. 

CORPORATION. 

not  liable  to  be  sued  as  such  for  a  tort,  659  6. 
when  not  liable  on  a  contract*  98. 
assumpsit  against  don't  lie,  98. 
how  to  declare  in  case  at  the  suit  of,  368. 
must  plead  by  one  attorney,  530. 

COSTS. 

how  far  they  depend  on  form  of  action,  86 

in  assumpsit,  101. 

debt,  109. 

covenant,  116. 

detinue,  122. 

case,  147. 

trover,  157. 

replevin,  162. 

trespass,  187. 

ejectment,  193. 
when  executor  not  liable  to  pay,  203. 
in  case  of  a  plea  in  abatement,  458. 
how  far  affected  by  a  special  plea,  503,  4. 
where  one  of  several  executors  acquitted,  33. 

COUNT. 

pleat  in  abatement  to,  when  no  longer  pleadable,  43$,  9. 

COUNTS. 

several,  (see  title  Declaration.)  y 

when  they  may  be  joined,  («*e  title  Joinder  in  Jxitn,)  1*6  fo  20M- 
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COUNT— {continued.) 

when  proper  to  be  inserted  in  a  declaration,  (tee  title  Several  Count*,) 
390  to  397. 

COUNTIES  PALATINE. 

how  far  recognised  by  the  superior  courts,  225. 
are  superior  courts  as  to  laying-  venue,  280,  I. 
pleas  to  jurisdiction  of,  430,  1. 

COUNTY  COURT. 

how  venue  to  be  laid  in,  280,  1.  428. 

pleas  and  objection  to  Jurisdiction  of,  428,  9. 

several  pleas  not  allowed  in,  541. 

COUNTRY. 

when  and  how  pleas  conclude  to  it,  535,  6,  7. 
when  and  how  replications  conclude  to  it,  614,  5. 

COURTS. 

division  of  and  distinction  between  as  to  jurisdiction,  404,  5.  429. 

COURTS,  INFERIOR,  (see  titles  Inferior  Court*  and  Jurisdiction*.) 
how  far  noticed  without  pleading  their  practice,  lie.  225,  6. 
how  defects  in  jurisdiction  to  be  objected  to,  426*,  9. 
how  venue  to  be  stated  in,  280,  1.  428. 
when  cannot  plead  several  pleas  in,  541. 

COURT  OF  CONSCIENCE. 

statutes,  &c.  as  to,  when  or  not  to  be  pleaded,  474. 
replication  to,  554. 

COVENANT,  action  of, 

By  and  against  whom  to  be  brought,  (see  title  Partiet,)  3,  4,  5.  10. 
When  it  lies  in  general,  109. 

on  any  deed,  109. 

upon  what  in  particular,  110, 11. 

on  leases  when  proper  and  against  whom,  (see  also  Partie*,)  111. 

when  the  only  remedy  or  preferable,  112,  13,  14. 

when  it  does  not  lie  or  not  preferable,  112. 1 14. 
when  not  against  a  devisee,  39. 
Pleadings,  judgment  and  costs  in,  in  general,  116,  17. 
Pleadings,  &c  in,  in  particular. 

DECLARATION    IN, 

title  of  court  and  term,  261  to  264- 
venue  in,  (see  title  Venue.)  ^ ' 
commencement  of  declaration,  360, 1. 
inducement,  361.  346, 7>  * 

consideration  when  to  be  stated,  361. 351. 
the  deed  how  to  be  stated,  348. 
profert  thereof,  348  to  350. 
parts  of  the  deed,  361.  351. 
.  reference  to  deed  and  lessee's  entry,  «361. 
derivative  title  how  stated,  361.  352,  3- 
averments  of  plaintiff's  performance,  fee.  361.  315.  &c. 
defendant's  breach,  (see  title  A**ump*itt)  361.  325. 
conclusion  of,  361. 
ad  damnum,  362. 

FLEAS  IN, 

1.  several  sorts,  482,  S. 
no  general  issue,  482. 
non  infregit  conventionem  a  bad  plea,  482. 
rien  en  arrere  a  bad  plea,   482. 
what  mast  be  pleaded  specially,  482,  3. 
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COVENANT,  action  of—(comimucd.) 
fleas  iv — {continued.) 

%  Qualities,  (sec  Plea*  in  Bar,)  SOT  to  530. 
3.  form  of,  (see  Plea*  in  Bar,)  526  to  547. 

&XPLIGATIOX8  IN, 

1.  several  sorts,  557. 

2.  forms,  (see  title  Replication*,)  in  570  to  617- 

3.  Qualities,  (see  title  Replication*,}  617  to  626b 
kkjoinders  im,  (see  title  Rejoinder*,)  627  to  629. 

CQVENA&TS. 

mutual  and  independent,  310. 

dependent  or  conditions  precedent,  311. 

mutual  conditions,  fee  to  be  performed  at  same  time,  311. 

joint  and  several  who  may  sue  on,  4.  6- 

death  of  one  of  several  parties  when  to  be  averred,  7- 

for  the  benefit  of  a  stranger  who  to  sue,  4,  5. 

made  by  an  agent  on  behalf  of  a  third  party,  24. 

what  covenant  assignee  will  be  subject  to,  34.  36.  40- 

COVERTURE. 

of  defendant, 

at  time  of  making  contract, 

may  be  given  in  evidence  in  assump*H  wider  geiieidisiae,47Mtf' 
in  debt  on  specialty  under  non  est  factum,  479-  4* 
may  be  pleaded,  474 
roust  be  pleaded  in  person,  412.  449. 
replication  to  it,  438. 551 .  32. 
existing  coverture, 

must  be  pleaded  in  abatement,  437,  &  470. 
must  be  in  person,  412-  449. 
how  plea  concludes,  450. 
cannot  be  pleaded  with  non  est  factum,  &e.  447 
replication  to  it,  438.  551.  32. 
of  plaintiff, 

when  it  must  be  pleaded  or  may  be  given  in  evidence,  436, 7  471, 2. 

CRAVING  OYER,  (see  title  Oyer.) 

CRIMINAL  CONVERSATION. 

remedy  for  case  or  trespass,  137,  8- 164,  5.    3  New  Rep-  476. 

CUSTOMS. 

what  to  be  stated  in  pleading  and  what  not,  219,  220, 1. 293- 

» 

CUSTOM-HOUSE  OFFICER, 
venue  in  action  against,  278. 

BAM  AGES,  (see  title  Assumpsit  and  Ad  Damnum.) 
statement  of  in  body  of  the  declaration, 
what  necessary  to  be  stated,  332. 
how  to  be  stated,  333. 

consequences  of  misstatement,  333. 
in  actions  for  torts, 
general  what,  385- 

special  being  what  has  really  taken  place,  385.       t  nJA 

mustoe  stated  or  when  not  to  be  given  in  evidence, ,<&• 
must  be  the  legal  and  natural  consequence  of  the  injury*  388. 
must  be  stated  with  particularity,  389. 
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DAMAGES— (cMrt»tW.) 

statement  of-  (continued.)  / 

no  part  must  be  stated  to  have  arisen  after  commencement  of  the 
action,  390. 
at  the  end  of  the  declaration, 
in  general,  397  to  400. 
in  assumpsit,  99. 
in  debt,  360. 
in  debt  qui  tarn,  360. 
in  covenant,  362. 

in  actions  by  husband  and  wife,  398. 
at  the  suit  of  an  executor,  assignee,  &c  398. 
to  what  amount  to  be  stated,  398,  9. 
consequence  of  taking  a  verdict  for  more,  398, 9. 

DATE. 

when  material  and  not  to  be  departed  from  in  pleading,  622,  3. 

DAUGHTERS,  (see  Master  and  Servant.) 

remedy  for  debauching  of  or  enticing-  away,  137,  8. 
trespass  lies  when,  165. 2  New  Rep.  476. 

DAYS  OF  WEEK,  &c. 

statement  of  in  pleading,  221. 

DEATH,  (see  titles  Abatement,  Actio  PertonalU.) 

of  one  of  several  plaintiffs  or  defendants  does  not  abate  suit,  55.  30,  1. 
of  a  parcener,  effect  of,  10. 
of  wife  or  husband,  effect  of,  21,  2. 
form  of  declaration  in  case  of,  7. 12. 37. 290, 1. 
plea  of  in  abatement,  435. 

DEBAUCHING  DAUGHTER,  (see  titles  Brighter  and  Matter  and  Servant.) 

DEBET  AND  DETINET. 

when  proper  to  declare  in,  in  debt,  344. 
against  an  executor  for  rent,  353. 

DEBT,  ACTION  OF. 

parties  to,  who  to  be,  (see  title  Partite* 

definitions,  100. 

history  of,  89. 

when  it  lies  in  general, 

for  money  due  if  readily  reducible  to  a  certainty  whether  due  mi, 

legal  liabilities,  101,  2. 

simple  contracts,  101, 2. 

specialties,  101,  2,  3. 

records,  101.  103. 

statutes,  101.  104. 
in  the  detinet  for  goods,  101. 
when  the  peculiar  remedy  against  lessee,  105. 
when  advisable,  10T. 
when  it  does  not  lie, 

not  for  unliquidated  damages,  unless  secured  by  a  penalty,  1 01. 105,  6. 
when  not  on  a  bill  or  note,  102. 106,  7. 94. 
not  against  an  executor  on  simple  contract,  106.  93,  4. 
when  not  for  money  payable  by  instalments,  106. 93,4. 
when  not  against  lessee,  106. 
not  on  a  collateral  contract,  106.  94. 
when  not  material  that  plaintiff  should  prove  the  precise  sum  to  be  due,  10F  8 
pleadings,  judgment  and  costs  in  general,  108,  9.  [344.^ 


W2  INDEX. 

DECLARATION— {continued.) 

3.  brief  miul  of  the  form  of  action,  285.  289. 

when  concise  and  use  of  it,  289,  290. 

4.  form  in  case  of  outlawry,  death,  &c.  290,  1. 

5.  by  and  against  infants,  assignees,  executors,  attornies,  &c.29l 
4thly.  The  cause  of  action,  292  to  362. 

In  actions  ex  contractu, 

m  assumpsit,  (see  the  particular*  under  title  Assumpsit,)  29& 

1.  special  counts,  statements  of, 

inducement,  (see  title  Inducement,)  293. 
considerations,  (see  title  Consideration,)  295. 
contract,  and  variances,  (see  title  Contract  and  F*> 
averments,  (see  title  Averments,)  308.    [ajwwJS* 
breach,  (see  title  Breach,)  325. 
damages,  (see  title  Damages,)  332,  397,  & 

2.  common  counts,  333 

in  debt,  (for  particulars  see  title  Debt,)  343. 
general  rules,  343. 
1-  on  simple  contracts,  and  legal  liabilities,  344  to  344 

2.  on  specialties,  346  to  354. 

when  an  inducement  shewing  title  proper  or  not,  34^ 
when  consideration  should  be  shewn  or  not  346\  7.   [7 
the  contract  and  profcrt  in  curia,  348. 
averments,  352.  354 
breach  and  damages,  359,  360.  398. 

3.  on  records. 

sufficient  to  state   record,   without  other  circwiiftit- 
ces  and  breach,  354  to  356. 

4.  on  statutes, 
commencement  qui  tarn,  &c.  356. 
statement  of  the  statute,  356,  7. 
statement  qf  the  facts,  356,  7. 
averments,  357. 

V  conclusion  contra  formam  statuti,  358, 9. 

breach  non-payment,  how  framed,  359,  360. 
conclusion  ad  damnum,  when  improper,  359,  369. 
.    in  covenant,  360  to  362. 
In  actions  ex  delicto,  362  to  390. 

general  rule  as  to  mode  of  stating,  362  to  390. 
1st.  The  matter  or  thing  affected,  362. 
a  way(  362. 
tenement,  362. 
close,  362. 

personal  property,  certainty,  362,  3. 
prescriptions,  customs,  &c.  363. 
abuttals  of  land,  363,  4. 
2dly.  The  plaintiff's  right  or  interest  in  stich  thing,  364. 
a  right  independent  of  any  particular  duty  of  defendant, 
public  or  general  right  not  to  be  stated,  364. 
particular  right  implied  by  law  not  to  be  stated,  364. 
particular  right  not  implied  by  law  must  be  stated,  364  to  36* 
mode  of  stating  interest 
in  person  absolute  or  relative,  o6S, 
in  personal  property  in  possession  or  reversion,  365. 
in  real  property,  corporeal  or  incorporeal,  565  to  368. 
in  possession,  365.  368. 
in  reversion,  367. 
a  right  founded  on  the  duty  of  defendant,  368. 

a  particular  duty,  .__*j 

1.  founded  on  defendant's  contract,  express  or   N**1 

2.  on  his  particular  obligation,  369,  [368.37V- 


INDEX.  673 

DECLARATION— (continued.) 

sheriffs,  carriers,  innkeepers,  &c.  369.  371. 
to  repair  fences,  ways,  &c-  369. 
genera)  obligation  of  law  affecting  defendant,  370. 

for  not  removing   a  nuisance  on  defendant's  land*  &c. 
370,  1. 
variance  in  statement,  consequence  of  it,  372.  374. 
when  omission  of  title  aided  by  plea,  365. 
3dly.  The  injury  to  such  thing,  374  to  385. 
nature  of  injuries,  374. 

with  or  without  force,  374.  123. 
immediate  or  only  consequential,  374.  125. 
malfeasance,  misfeasance,  and  nonfeasance,  374.  134. 
in  trespass,  374. 
in  case,  376. 

for  nonfeasance,  376. 
scienter  when  material,  376. 
defendant's  intent  or  motive,  377  to  380. 
•   •  the  injury  itself,  380. 

in  general  how  to  be  stated,  380, 1. 
in  action  for  slander  or  libels,  381  to  383. 
the  time  when  committed,  383, 4, 
the  place  where  committed,  384,  5. 
4thly.  The  damages, 

defined,  385. 
general,  385. 
special,  385  to  390. 
when  to  be  stated,  386  to  390. 
how  to  be  stated,  389,  390. 
5thly.  Of  several  counts  (see  title  Several  Count*,)  390  to  397. 
6thly.  The  conclusion,  397  to  400. 
7thly.  Profert  and  pledges,  400,  1. 
Defects  in,  when  aided,  401. 
when  at  common  law, 

by  the  plea,  401,  2. 
by  the  verdict,  402. 
when  by  statute,  402.  v 

DEED,  (see  title  Delivery,  Escrow.) 

when  to  be  stated  by  defendant,  415,  6,  7. 

consequence  of  statement  of,  on  oyer,  420. 

misstatement  of  when  aided  by  oyer,  420. 

how  to  be  described  in  pleading,  348. 

to  be  stated  according  to  its  legal  operation,  351,  2.  302.  518, 

no  unnecessary  part  to  be  stated,  352. 

profert  of,  (see  title  Profert,)  348,  9. 

given  as  a  security  when  it  may  be  pleaded  or  given  in  evidence,  472. 

DEED  OF  COMPOSITION. 

who  to  sue  in  case  of,  10,  fl.  « 

DEFECT  OF  FENCES,  (see  title  Fences) 
who  to  be  sued  for,  71.  77 * 
case  for  not  repairing  of,  143,  4. 

declaration  in,  369,  37a 
plea  in  bar  of,  in  replevin,  562. 
in  trespass,  495. 
replication  to  plea  of,  in  trespass,  567,  8. 

DEFENCE. 

defined,  412.  ^ 

statement  of  it  in  a  plea,410.  414. 
Vol.  1.  .    [63  ] 
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DZFZVCE— (continued.) 

statement  of— (continued.) 
form  of,  410  to  414. 
when  necessary,  411, 12,  13. 
half  defence  and  when  proper,  413. 
full  defence  and  when  proper,  413, 14. 
what  proper  in  a  plea  in  abatement,  449. 

in  bar,  530. 
defect  of  how  to  be  objected  to,  449. 

DEFENDANTS. 

who  to  be,  (see  title  Parties.) 

several,  (see  titles  Several  Defendant*  and  Plea*.) 

DE  INJURIA  ABSQUE  TALI  CAUSA,  (see  titles  Replications  and  Tranent) 
when  proper  in  an  action  on  the  case,  559. 
not  proper  in   replevin,  560.  161. 
when  proper  or  not  in  trespass*  562  to  570.  578. 
when  in  the  plural  to  several  pleas  by  several  defendants,  574- 
when  sufficient  to  a  plea  under  process  of  courts  of  record,  S77- 
effect  of  it,  compels  defendant  to  prove  his  whole  plea,  578- 
when  allowed  or  not  in  general,  578  to  585. 
when  not  advisable,  584. 
form  of  it,  585. 
how  to  be  objected  to,  585* 

DE  INJURIA  ABSQUE  RESIDUO  CAUSA*  (see  tide  Replication.) 
when  necessary  or  proper,  581  to  585. 

DELIVERY  OF  DEED,  (see  titles  Escrow,  Deed.) 
not  necessary  to  be  stated,  348. 
plea  that  it  was  delivered  as  an  escrow,  479. 

DEMISE. 

plea  of  giving-  colour,  500,  1. 
replications  denying  it,  567. 

shewing  i  determined,  567. 

DEMURRERS, 

defined,  639. 

to  pleas  to  jurisdiction, 

to  pleading  in  abatement, 

to  a  plea  in  abatement  need  not  be  special,  456. 

form  of  where  plea  is  properly  in  abatement,  il>. 
how  mistake  aided,  ib. 

form  of  where  plea  concludes,  &c  in  bar,  457. 
to  a  replication  in  abatement,  &c.  456. 
joinder  in  demurrer,  456,  7- 

on  argument  no  advantage  can  be  taken  of  defects  in  declaration,  457 
judgment  on, 

for  plaintiff,  457. 
for  defendant,  457. 
costs,  458. 

To    DECLARATIONS,  PLEAS  IN  BAR,  REPLICATIONS,   8tC. 

defined,  639. 
general  rules, 

when  advisable  to  demur  though  defective  in  substance,  658-  * 

special  demurrer  for  want  of  form  why  pexnuUed»  639. 

genera)  what,  639 

when  proper  and  sufficient,  639. 
•       special  when  necessary  or  advisable,  639. 
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&KMVRRKRS— (continued.) 

TO  DECLARATIONS,  FLEAS  IN    BAR,  REPLICATIONS,  &C — {continued.) 

when  not  necessary  at  common  law,  640. 
operation  of  the  statute,  27  Eliz.  c.  5.  640. 
operation  of  the  statute,  4  Ann.  c.  16.  641. 
to  a  part  or  whole,  643. 

of  a  declaration  or  count,  643. 

when  only  to  demur  to  part  of  declaration,  643* 
may  demur  to  the  whole  in  case  of  misjoinder,  643. 
of  a  plea,  avowry,  or  replication,  fee. 

should  demur  to  the  whole,  643. 
exception  in  a  plea  of  set-off,  643. 
in  general  the  objection  must  appear  on  the  face  of  pleadings,  644. 
when  it  need  not,  644.  287,  8. 
how  to  be  shewn  by  oyer,  fcc  644 
insufficiency  of  bail-bond,  644. 

usury,  &c.  must  be  pleaded  though  it  appear  on  the  face  of 
the  deed,  644. 
form  of  demurrer, 

no  precise  form  essential,  and  though  informal  sufficient,  644. 
no  demurrer'  to  a  demurrer,  645. 

usual  form  of  demurrer  to  a  declaration  or  count.  Sic.  645. 
to  a  plea  in  abatement,  645.  7. 
to  a  replication,  &c.  645. 
usual  form  of  a  special  demurrer,  645,  6. 

must  particularize  the  objection  and  how,  645. 
conclusion  of,  646,  7. 
oar  argument  of  demurrer,  judgment  will  be   against  party  whose  first 
pleading  was  bad  in  substance,  647. 
but  on  demurrer  to  a  plea  on  abatement  defendant  cannot  object  to  de- 
claration, 647. 
rule  only  applies  to  defects  in  substance,  647. 

JOINDER  IX  DEMURRER, 

when  the  plaintiff  may  add  it,  628. 
tbj-m  of  it,  647,  8. 

to  a  demurrer  to  a  declaration,  648. 

to  a  demurrer  to  a  plea  in  abatement,  648. 

to  a  demurrer  to  a  replication  to  a  plea  in  abatement,  &c.  648. 
If  judgment  against  plaintiff,  when  he  may  commence  a  fresh  action.  195. 

DENIAL,  (see  title  Traverse.) 

DEPARTURE, 

defined,  618,  19. 

when  objected  to,  619. 

a  new  assignment  not  a  departure  and  why,  601,  2. 

objectionable  in  a  replication,  618. 

what  amounts  to  it,  619, 30. 

objectionable  in  a  rejoinder  and  instances,  620, 1. 

to  avoid  it  must  plead  all  defences  in  first  instance,  504,  5. 

what  supports  the  declaration  or  plea  not  a  departure,  621,  2. 

a  variation  in  immaterial  matter,  not  a  departure,  622,  3. 

hpw  to  be  objected  to,  623. 

DE  SON  TORT  DEMESNE,  (see  title  Be  Injuria.) 

DEVASTAVIT.  ' 

declaration  against  executor  suggesting  it,  344. 
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DEVISEE,  (see  titles  Parties,  Assignees  and  Heirs.) 

when  he  may  sue  or  be  sued  upon  a  contract,  11. 14.  35.  39  111 
when  covenant  does  not  lie  against  him,  30. 
when  he  may  sue  or  be  sued  for  a  tort,  55.  77 • 
infant  devisee  cannot  pray  the  parol  to  demur,  39. 
pleas  by,  485. 

DETINUE,  action  of, 

parties  to  it,  (see  title  Parties.) 

only  remedy  to  recover  a  chattel  specifically,  117. 

1.  what  tiling  may  be  recovered  by  it,  117- 

2.  what  property  the  plaintiff  must  have,  1 18. 

3.  for  what  taking  or  detention  it  is  sustainable  and  against  whom,  119,  20- 
4  the  pleadings,  verdict  and  judgment  in  general,  120  to  122. 
declaration  in  how  to  describe  the  goods  and  plaintiff's  property,  363. 5. 
pleas  in,  484. 

DILAPIDATIONS,   (see  titles  Waste,  Landlord  and  Tenant.) 

action  for  at  suit  of  succeeding  rector  on  custom  of  realm,  142. 
action  for,  8Q. 

DILATORY  PLEAS,  (see  titles  Sham  Pleas,  Abatement,  and  PUom  in  Bar.) 
when  affidavit  of  truth  necessary,  452. 

DISTRESS. 

remedy  for  illegal  distress,  90, 1.  99.  139,  40. 
when  trespass  Ih  b  or  not,  169  180. 
justifications  under  when  to  be  pleaded, 

for  rent  when  need  not  be  pleaded  in  trespass,  493,  4. 

but  when  advisable,  ib. 
for  tolls  must  be  pleaded,  494. 
damage-feasant  must  be  pleaded,  494. 
when  distress  not  advisable,  146. 

DISTURBANCE. 

of  rights  of  common,  ways,  &c.  143. 
declaration  for,  &c.  367,  8. 

DIVISION. 

of  England,  what  taken  notice  of  by  the  courts,  222. 
of  pleading,  243, 4. 

DOGS,  (see  title  Animals.) 

liability  for  keeping  of  when  mischievous,  69  to  71. 

form  of  action  for,  136. 

scienter  when  necessary  to  be  proved  or  not,  376. 

DRUNKENNESS. 

may  be  given  in  evidence  in  assumpsit  under  general  issue,  470 

in  debt,  479. 

DUPLICITY. 

in  pleading  in  general,  when  objectionable,  230. 

when  may  have 'several  counts,  390. 

ih  a  plea  in  abatement,  446,  7. 

in  a  plea  in  bar,  (see  title  Pleas  in  Bar,)  511. 

only  the  ground  of  special  demurrer,  513. 
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DURESS. 

may  be  given  in  evidence  in  assumpsit  under  general  issue,  476. 
must  be  pleaded  specially  in  debt,  479. 
replication  to  plea  of,  555, 

EASEMENTS. 

right  to  must  be  pleaded  specially  in  trespass,  495. 

ECCLESIASTICAL  LAW. 

when  it  need  not  be  stated  in  pleading,  220. 

EJECTMENT. 

general  nature  of  the  action,  188. 
for  what  real  property  it  lies,  188. 
what  title  necessary,  189. 

what  right  of  entry  requisite,  189. 191. 

lessor  of  plaintiff  to  recover  on  strength  of  his  own  legal  title  189. 
exception  to  this  rule  on  ground  of  estoppel,  &c.  190  1  * 

actual  entry  when  not  necessary,  191,  2. 177.  ' 

what  ouster  must  be  proved,  192. 
pleadings,  damages,  costs  and  judgments  in,  in  general,  192, 3. 

pleas  in,  497.  . 

ELECTION  of  form  of  action  or  remedy, 

when  the  plaintiff  may  have  trespass  or  case,  127,  8. 
general  rules  and  choice  how  far  affected  by,  207. 
1st  the  nature  of  the  plaintiff's  right,  207,  8. 
2dly.  security  of  bail  in  the  action  and  the  process,  209. 
3dlv.  the  number  of  the  parties,  209,  10. 

4thly.  the  number  of  the  causes  of  action  and  joinder  thereof  Sli 
5th  ly.  the  nature  of  the  defence  and  plea,  211.  ' 

othly.  the  venue,  212. 
7thly.  the  evidence,  213. 
8thly.  the  costs,  213. 

9thly.  the  judgment  *nd  execution,2l3. 
lOthly.  bail  in  error,  214. 
consequences  of  election  of  remedy,  214. 

BNTRY. 

when  essential  in  trespass,  176,  7. 

to  avoid  a  fine,  177.  191,  2- 
when  not  essential  in  ejectment,  191,  2. 
of  lessee,  statement  of  it,  352. 

EQUITY. 

matter  of  defence  in,  when  not  pleadable,  459,  60. 

EQUITY    OF  REDEMPTION. 

not  assets  to  charge  heir  or  devisee  at  law,  39. 

ESCAPE. 

remedy  for,  if  on  mesne  process,  case,  140,  1. 

if  on  final  process,  debt  or  case,  140,  1. 
plea  to  action  for,  488,  9. 

affidavit  of  truth  of,  48a 
replications  in  action  for,  559,  60. 
new  assignments  in,  when  proper,  603. 

ESCROW. 

delivery  of  a  deed  as  such  need  not  but  may  be  pleaded,  479. 
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ESTATE,  (see  title.) 

ESTOPPEL. 

when  a  party  is  estopped,  575. 
when  a  former  judgment  not  an  estoppel,  195. 
when  by  defendant's  appearance,  454 
pleadings  of,  require  what  accuracy,  2.38. 
plea  of,  459. 

matter  of  estoppel  must  be  relied  on  in  conclusion,  S4&. 
replications,  form  of, 

commencement  of  it,  573. 
body  of  it,  575,  6. 

conclusion  to  rely  on  estoppel,  616,  17. 
demurrer  in  respect  of  it,  5/5,  6. 

EXCOMMUNICATION. 

of  plaintiff,  plea  of  in  abatement,  436. 
how  the  plea  concludes,  450,  1. 
puis  darrein  continuance,  635. 

EXCUSE. 

matter  in  excuse  of  performance  bow  to  be  stated  by  plajjitHF,  $17,  IS. 
pleas  in  excuse  of  trespass,  495. 

EXECUTOR. 

when  to  sue  or  be  sued  and  how,  (see  title  Parties.) 

when  he  cannot  sue  on  a  contract,  4.  11  to  14. 

when  he  may  sue  and  how,  12,  13,  14. 

in  case  of  husband  and  wife  executor,  21,  2. 

when  he  may  sue  for  a  tort,  (see  title  Actio  Personalis,  &c)  56  to  59. 

in  replevin,  159. 
in  trespass,  167. 

of  suing  one  of  several  executors,  33. 

against  husband  and  wife  exeoutor,  39. 

when  be  may  be  sued  for  a  tort,  77  to  80. 

not  on  a  penal  statute,  39. 
when  not  liable  to  pay  costs  and  why,  203- 
joinder  in  action  by  and  against,  (see  title  Joinder*)  202  to  2(J6. 
when  he  should  sue  or  be  sued  as  such,  202  to  206. 
declarations  in  actions  by  or  against, 

at  suit  of  an  executor  in  debt,  8tc  291.  344. 

against  an  executor  de  son  tort,  he.  291. 

declaration  by  or  against  to  take  care  out  of  statute  limitations  343  39s* 

declaration  against  suggesting  a  devastavit,  344.  *  "*" 

against  for  rent,  353. 
pleas  in  actions  by  or  against,  484,  5- 

several  executors  may  join  in  plea  and  consequence,  545,  6. 

in  actions  by  or  against  in  general,  557,  8.  i 
replications  taking  judgment  of  assets  quando,  fcc.548. 

de  son  tort  how  he  may  reply,  623. 

how  to  reply  to  plea  of  judgments  outstanding,  625. 

FACTOR,  (see  titles  Agent,  Bailee.) 
when  he  may  sue  on  contract,  5. 
when  may  sue  for  injuries  to  personal  property  in  his  possession,  48. 

FAI<SE  AND  FALSELY. 

when  equivalent  to  the  word  maliciously,  235. 

FALSE  CHARACTER,  (see  title  Deceit.) 
what  the  proper  remedy  for,  159. 
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FALSE  PLEA,  (ice  title  Pie**  in  Bar.) 

consequence  of  its  so  appearing,  420. 

FALSE  RETURN. 

remedy  for,  140, 1. 

FEME  COVERT,  (see  title  Baron  and  Feme  and  Coverture.) 

FENCES,  (see  title  Defect  of  Fence*.) 

defect  of  who  to  be  sued  for,  71.  77.  •' 

remedies  for,  142,  3,  4. 
declaration  for,  369,  70. 
plea  in  bar  of  defect  of  fences  in  replevin,  562. 
plea  in  trespass,  495. 
replication  to  plea  of  in  trespass,  567, 8. 

FEOFFMENT, 

how  to  be  pleaded,  226.  349. 

"FERRIES. 

declarations  for  injuries  to,  368* 

FICTIONS  OF  LAW. 

how  far  used  in  pleading,  229, 30. 

FICTITIOUS  PLAINTIFF  OH  DEFENDANT, 
plea  of,  435.  441.  ' 

FINDING. 

allegation  of,  in  trover  not  material  or  traversable,  147. 

FINE. 

covenant  on  the  warranty  in,  wife  may  be  sued  on,  48. 

FISH  AND  FISHERY. 

when  case  or  trespass  the  proper  remedy  for  injuries  to,  160. 170. 
right  to  fish  in  arm  of  the  sea,  intended  by  law,  587. 
new  assignment  relating  to  it,  607, 8. 

FIXTURES,  (see  titles  Freehold,  Tree*.) 

FORCE  AND  FORCIBLE  INJURY,  (see  titles   Vi  et  Armi;    Contra  Pacemfj 
what  so  considered  in  law  and  what  not,  122  to  125. 

actual  and  how  to  be  described,  125. 162. 

implied,  and  how  to  be  described,  122  to  125. 162. 
when  not  to  be  stated  in  a  plea,  486. 

FOREIGN  ATTACHMENT. 

may  be  given  in  evidence  in  assumpsit,  472. 

must  be  pleaded  in  an  action  upon  a  specialty,  480. 

FOREIGN  LAWS. 

when  to  be  pleaded,  221. 

FOREIGN  PLEA, 
what,  429. 
affidavit  of  truth  of,  452. 

FORM  OF  ACTION,  (see  title  Jetton.) 

misconceived  plea  of,  and  consequences,  442r 
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FORM  OF  PLEADING,  (see  title  Pleading.)  y 
when  no  precise  words  necessary,  255,  & 
ought  to  be  observed  when  applicable  and  why,  235, 6. 85,  6. 

FORMER  RECOVERY. 

may  be  given  in  evidence  in  assumpsit  under  general  issue,  472- 

in  case  under  general  issue,  486. 
must  be  pleaded  in  trespass,- 486.  496. 
replications  to  plea  of,  553. 
new  assignment  to,  603. 

FRAUD. 

plea  or  replication  of,  when  need  not  state  the  particulars,  553. 

FRAUDS,  Statute  of, 

need  not  but  may  be  pleaded  in  assumpsit,  470, 1. 

statement  of  observance  of  requisites  of,  when  necessary  or  not,  237 

FREEHOLD.  * 

when  trover  will  lie  for  an  injury  to,  (see  title  Tree*,)  158. 
when  replevin  will  not  lie,  158. 

FREEHOLDER. 

when  to  prescribe,  561. 

FREIGHT. 

who  may  sue  for  it,  5. 
who  may  be  sued  for  it,  35. 

GAME. 

property  therein,  and  remedies  relating  to,  166. 

GAMING. 

may  be  given  in  evidence  in  assumpsit,  470. 
must  be  pleaded  in  an  action  on  a  deed,  479. 
replication  to  plea  of  in  assumpsit,  552. 

in  debt,  555. 

GAVELKIND. 

customs  when  not  to  be  stated  in  pleading,  220- 

GENERAL  CUSTOMS. 

need  not  nor  should  be  stated  in  pleading,  219,  20. 293. 

GENERAL  ISSUE,  (see  title  Plea*  in  Bar,  and  each  particular  action.) 
general  observations  relating  to,  465  to  468.  ' 

special  plea  amounting  to,  how  to  be  objected  to,  497,  8. 

GOODS. 

how  to  be  described  in  pleading,  260. 363. 

GOODS  SOLD. 

assumpsit  for,  &c.  when  common  count  proper  or  not,  338,  9. 

when  the  declaration  must  be  special,  339. 

GUARANTY. 

assumpsit  upon  to  be  special,  339. 

GUARDIAN. 

when  to  declare  by,  291. 
when  to  plead  by,  440. 
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HAD  AND  RECEIVED,  MONEY. 

assumpsit  or  debt  for  when  it  lies,  90, 1. 

when  for  money  obtained  wrongfully,  90, 1. 

when  not  for  money  obtained  under  a  distress,  90, 1. 99. 

when  it  lies  in  general,  340, 1,  2. 

count  for  in  general,  340  to  342. 
HEALTH. 

remedy  for  injuries  to,  124. 137. 

HEIR,  (see  title  Parties.) 
when  to  sue,  14. 
when  to  be  sued,  39,  40. 
when  he  may  sue  for  a  tort,  54. 

when  not  before  actual  entry,  177* 
when  he  may  be  sued  in  assumpsit,  96. 

in  debt,  103. 
how  to  declare  in  action  on  a  lease,  &c*  347. 
how  to  declare  at  suit  of,  352. 

against,  3S3. 
pleas  by,  485,  6. 
replication  in  actions  against,  559. 

HERIOT. 

when  a  general  avowry  for  is  or  is  not  sufficient,  491. 

HIGHER  SECURITY,  (see  title  Deed.) 

taking  of  when  a  bar  to  an  action  of  assumpsit,  94  to  97. 

HIGHWAY  ACT. 

parties  acting  under,  when  may  plead  general  issue,  496. 

HUE  AND  CRY. 

remedy  on  statute,  144* 

case  for  not  receiving  examination,  137. 

HUSBAND  AND  WIFE,  (see  title  Baron  and  Feme,  and  Parties.) 

IDIOT. 

who  to  plead  by,  529. 

ILLEGALITY  IN  CONSIDERATION  OR  CONTRACT. 

may  be  given  in  evidence  in  assumpsit  under  general  issue,  476. 
must  be  pleaded  in  an  action  on  a  specialty,  479. 
replication  to  plea  of  in  assumpsit,  552. 

in  debt,  555. 

IMMATERIAL  ISSUE,  (see  titles  Issue,  Repleader.) 

IMMATERIAL  TRAVERSE,  (see  iite*  Replications,  Traverse  and  Repleader.) 

IMMEDIATE  INJURIES. 

what  so  considered  and  remedies,  125  to  128. 

IMPARLANCES. 

denned,  420,  1. 

when  usual  or  proper  in  an  issue,  420,  1. 

a  plea,  420  to  424. 
several  sorts, 

general  imparlance,  its  nature,  use,  &c.  421,  3. 
special  imparlance,  its  nature,  &c.  422,  3. 
general  special  imparlance,  its  nature.  &c  423,  4. 
Vol..  i.  [  64  3 
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IMPARLANCES— (continued.) 

at  head  of  a  replication  when  proper,  Sfa 
at  head  of  a  plea  in  abatement,  447. 
consequences  of  mistake,  448. 

INCORPOREAL  PROPERTY. 

remedy  for  injuries  to,  143. 
when  ejectment  don't  tie,  188. 

INDEBITATUS  COUNT. 

in  assumpsit,  general  use  of,  333  to  343. 

form  of,  334,  5. 
in  debt,  345. 

INDENTURE,  (see  title  Deed) 

INDUCEMENT,  (see  title  Attumjuit.) 
nature  of  in  a  declaration, 
in  assumpsit,  292. 

its  utility,  292.  295, 
form  and  requisites  of,  293,  4. 
in  debt  or  covenant,  347. 
in  case  for  slander,  365.  381. 
In  a  replication  containing  a  traverse,  595. 

INFANT  AND  INFANCY.  JlftU« 

executor  or  administrator  when  he  may  sue  or  be  sued,  W,  1*  & 
when  liable  to  be  sued  for  a  tort,  65. 
declaration  by,  form  of,  291. 

against  account  stated,  doirt  !ie»  3*3. 
plea  of  must  be  by  guardian,  412.  449. 

in  abatement,  438.  g 

infancy  need  not  be  pleaded  in  assumpsit,  470. 

but  may  be  pleaded,  which  is  preferable,  474i  J>. 

must  be  pleaded  in  debt,  &c.  on  a  specialty,  479, 

of  plaintiff,  436. 

of  defendant,  438. 
replication  to  a  plea  of,  different  sorts,  55L 

of  infancy  to  a  plea  in  abatement,  32. 

INFERIOR  COURT,  (see  tides  Court*  and  Juritdicthn) 
pleas  of  their  jurisdiction,  427,  8. 
want  of  jurisdiction  how  to  be  objected  to,  428. 

INFORMER,  (see  title  Penal  Statute.) 

INHABITANTS  OF  A  COUNTY, 
when  not  liable  to  be  sued,  66u 

JNJURIES  EX  DELICTO. 

nature  of  and  distinctions  between  considered,  122  to  135* 
how  to  be  stated,  380  to  385. 

INNKEEPER. 

when  liable  to  be  sued,  6§. 
remedy  against,  139. 

INNUENDO. 

use  of  and  when  necessary,  382,  8. 

INSOLVENT  DEBTOR. 

assignees  of  when  to  sue,  16. 
when  to  be  sued,  42. 
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lUSOLVSNT    DEBTOR. 

defence  of  must  be  pleaded,  478. 
replication  to,  552. 

taking  judgment  of  assets  in  futuro,  &c.  54$: 

INTENT.  ' 

when  it  does  not  afreet  the  form  of  action,   129. 
when  to  be  alleged  in  pleading,  376  to  380. 
how  to  be  stated,  379. 

INTEREST. 

when  recoverable  in  assumpsit,  91. 
'        when  not  on  count  for  money  had  and  received,  34%  . 
in  debt,  count  for  lies*  103. 

INTER  PARTES. 

when  a  person  not  party  to  a  deed  cannot  sue,  4,  5. 

ISSUABLE  PLEAS. 

defined,  and  when  they  only  can  be  pleaded,  505,  6. 

ISSUE,  (see  title  Repleader.) 
defined,  629,  630. 

must  be  single,  but  may  put  in  issue  several  facts,  577.  631. 
should  be  on  an  affirmative  and  negative  and  exceptions,  630. 
should  be  on  a  material  point,  631,  2. 

consequences  of  an  immaterial  issue,  631,  2. 
immaterial  issue  defined,  031. 
an  informal  issue  aided  by  verdict,  bat  not  an  immaterial  one,  631,  3* 
exceptions,  631,  2*  y 

JOINDER  IN  ACTIONS. 

of  plaintiffs  and  defendants,  (see  title  Parties.) 

of  forms  of  action, 

several  causes  of  action  which  may  or  ought  to  be  joined,  196; 

•f  forms  of  action, 

general  rules  as  to  joinder,  196,  7. 
what  actions  ex  contractu  may  be  joined,  197. 
what  actions  ex  delicto  may  be  joined,  198. 

actions  ex  contractu  with  those  ex  delicto  when  can't  be  joined,  1$9« 
what  actions  of  different  forms  may  be  joined,  199. 
misjoinder  when  no  objection  in  criminal  proceedings,  199. 
•f  rights  of  action  or  liabilities,  (see  title  Declaration.) 
general  rule,  200 

by  and  against  a  surviving  partner,  200. 
by  and  against  husband  and  wife,  201. 
by  assignees  of  a  bankrupt,  201. 
by  and  against  executors  and  administrators,  202  to  2106; 
eonsequenees  of  misjoinder,  206,  7- 
of  several  counts,  and  misjoinders,  (see  title  Declaration,)  390  to  397  • 

JOINDER  IN  DEMURRER,  (see  tide  Demurrer) 

JOINT-TENANTS,  (see  titles  Partiet  and  Tenant*  in  Common.) 
must  join  in  an  action  when  plaintiffs,  10. 
in.  a  replevin,  159. 
in  an  avowry  or  cognisance,  543. 
when  they  may  be  sued,  66. 
can't  sue  each  other  in  trover  or  trespass,  155,  6. 170. 173. 180. 

JUDGE, 

party  acting  as,  -when  not  liable  to  be  sued,  66.  6  T.  R.  449,  45f . 
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JUDGMENTS, 

in  different  actions,  (see  each  particular  action.) 

on  pleadings  in  abatement,  (see  titles  Abatement  and  Deinmrer,)  445,  &  457,1 

on  pleas  to  jurisdiction,  434. 

actions  upon,  how  restrained,  103, 4*  - 

declarations  upon,  354  to  356. 

plea  of  judgment  recovered,  &c.  (see  title  Former  Becc*erj.) 

* 

JURISDICTION,  (see  title  Venue.) 
pleat  relating  to, 

distinction  between  a  plea  to  and  a  claim  of  conusance,  40$. 
must  be  in  person  and  not  by  attorney,  415.  449. 
how  to  be  entitled,  434. 

want  of  jurisdiction  when  an  objection  on  general  issue,  496.  n.  0>> 
distinction  between  them  and  pleas  in  abatement,  437. 
when  objection  to  jurisdiction  to  be  pleaded,  427. 
injuries  out  of  the  realm,  437. 

when  the  defendant  may  plead  to  jurisdiction,  429  to  432. 
how  to  frame  the  plea  and  proceed,  431,  3,  3. 
how  to  conclude  plea,  450. 
affidavit  of  truth,  433. 
replications,  &c.  relating  to, 
how  to  reply,  433. 
demurrer  to  plea,  434b 
judgment  upon,  434. 

JUS  POSTLIMINIL 

our  law  when  similar,  177. 

JUSTICES  OF  THE  PEACE. 

remedy  against  when  trespass,  137- 

when  case,  144,  5. 
may  plead  general  issue,  49& 

XING.  ,  *»-•, 

what  matters  relating  to  need  not  be  stated  in  pleading,  317. 

LANDLORD  AND  TENANT,  (see  titles  Covenant,  Gate,  &t*tt  frc) 
how  to  sue,  93. 

action  by,  against  sheriff  for  not  paying  year's  rent,  144.  [361 40. 

when  lessee  is  liable  to  be  sued  and  how  notwithstanding  assignment,  34 
under  lessee,  when  not  liable,  36. 

LAW. 

matter  of  not  traversable,  587. 

LEAVE  OF  THE  COURT. 

whether  to  be  stated  in  a  declaration,  331. 
should  be  stated  in  a  second  plea,  &c.  543,  3. 

LEGACY, 

when  recoverable  at  law,  91. 

when  legatee  may  support  trespass,  Sic.  167. 

LEGAL  LIABILITY, 

assumpsit  upon  it,  91,  3,  3. 
debt  upon  it,  102. 

statement  of  the  consideration  in  pleading,  295. 
the  promise  to  be  alleged,  299. 

I.EGAL  OPERATION. 

facts  to  be  stated  according  to,  in  a  do  claration,  302. 351. 
in  a  plea,  518.  351,  2- 
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LESSEE,  (aee  title  Landlord  and  Tenant.) 

LIBEL,  (see  tides  Slander,  Caee*  Innuendo.) 
action  for  lies    against  two,  73. 

LIBERUM  TENEMENTUM,  plea  of, 

when  advisable  to  plead  it  in  trespass,  494,  5.   , 
maybe  given  in  evidence  under  general  issue,  494,  5. 
replication  to, 

1.  denying  defendant's  title,  565. 

2.  stating  a  demise  from  defendant,  566. 

3.  stating  a  title  before  the  defendant's,  ib. 

4.  new  assigning  the  trespasses,  ib. 

when  necessary  (see  title  New  Assignments,)  606,  7. 

LICENSE, 

must  be  pleaded  in  trespass,  495. 
replication  denying  it,  567. 

stating  a  revocation,  &c.  567.  606. 

LIMITATIONS,  Statute  of. 

actions  within  what  time  to  be  brought, 
assumpsit,  six  years,  473. 
debt  on  simple  contract,  six  years,  476. 

on  specialties,  no  limitation,  but  payment  presumed  after  twenty 
covenant,  no  limitation,  [years,  480. 

case,  (except  for  verbal  slander,)  six  years,  490. 

criminal  conversation,  six  years,  490. 

verbal  slander,  if  actionable  in  itself,  two  years  490. 
trover,  six  years,  490. 
trespass  to  personal  and  real  property,  six  years,  496. 

to  persons,  four  years,  496.  \ 

ejectment  within  tvrenty  years  after  adverse  possession    191 

declaration  by  or  against  executors,  &c  to  adnut  ot  evidence  to  take  case 

of  statute,  204,  5.  343. 
plea  of,  must  be  pleaded  in  assumpsit,    472. 

ahould  be  pleaded  in  debt  on  simple  contract,  476. 

in  debt,  on  specialty  plea  of  solvit  ad  or  post  diem,  f  80. 

in  an  action  on  the  case,  &c.  490. 

in  trover,  498. 

in  trespass,  490-  _       .        co„ 

when  plea  to  be  qualified  to  part  of  declaration,  523. 

how  to  be  pleaded,  (see  forms  vol.  2-) 
replications  to,  what  proper,  554. 

in  case  of  a  bill  or  note,  622,  3. 

\r.  trespass,  569.  576. 

if  bad  in  part  is  bad  for  the  whole,  618. 

of  the  statute  to  a  plea  of  set-off.  555. 

LORDS'  ACT. 

actions  in  case  of,  42. 

discharge  under  a  bar  to  debt  on  the  judgment,  481. 

LUNACY. 

when  lunatic  liable,  65. 
to  be  pleaded  by  attorney,  529. 

lunacy  may  be  given  in  evidence,  or  pleaded  in  assumpsit,  470. 474. 
in  debt  on  specialty,  479. 

MALFEASANCE,  -* 

denned,  134. 
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MALICIOUS  PROSECUTION, 

of  &  civil  or  criminal  charge,  when  case  is  the  remedy,  136, 7.  Id?. 
when  trespass  is  proper,  136,  7*  185  to  18/. 

MARGIN, 

Tenue  in,  (see  title  Venue,)  267. 

MARINE  LAW, 

when  it  need  not  be  stated  in  pleading,  220. 

MASTER  AND  SERVANT,  (see  titles  Partiez,  Agent.  Factor,  Servant.) 

when  the  master  or  the  servant  should  sue  for  the  battery,  Sec  of   servant,  47. 
when  a  servant  cannot  sue,  48. 
when  the  master  is  liable  in  case,  69. 

in  trespass,  181. 
remedy  by  master  for  debauching  or  beating  servant,  47. 

by  action  on  the  case,  138. 

of  trespass,  165,  2  New  Rep.  4/6. 
declaration  against  master  for  negligence  of  servant,  381. 

MESNE  PROFITS. 

trespass  for,  when  advisable  and  proper,  188,  19?. 

MILITIA  ACT. 

venue  in  actions  against  officers  acting  under,  279. 
officers  may  plead  general  issue,  496. 

MISCHIEVOUS   ANIMALS,  (see  titles  Animal*,  Cattle,  Dogt.) 
when  trespass  or  case  for,  69,  70.  136. 

MISFEASANCE, 
defined,  134. 

MISJOINDER,  (see  titles  Parties,  Action,  Joinder.) 

defendant  may  plead  it  in  abatement,  but  now  more  usual  to  demur*  444. 

defendant  may  demur  to  the  whole  declaration  in  case  of,  444. 

if  there  be  a  demurrer  for  it,  a  nolle  prosequi  cannot  be  entered,  548- 

IflSNOMER,    (see  titles  Abatement  and  Name*.) 
in  writ,  trespass  for,  185. 

how  aided  by  declaration  or  otherwise,  249,  250,  1.  256,  7. 

in  plaintiff's  name  and  how  aided,  440,  1. 

in  defendant's  name  and  how  aided,  440.  1, 
plea  of,  how  to  begin,  411,  12.  448.451. 

whether  to  be  pleaded  in  person  or  by  attorney,  449. 

must  state  christian  and  surname,  445. 

may  plead  both  mistake  in  christian  and  surname  in  one  plea,  447. 

how  plea  concludes,  451.. 
replication,  &c.  to, 

when  plaintiff  may  amend  or  enter  a  cassetur,  454. 

replication  of  estoppel  by  defendant's  appearance,  454. 

how  to  conclude,  454,  5.  [£*.) 

qualities  and  forms  of  these  pleadings,  (see  titles  Abatement,  Replication, 

MODERATE  CORRECTION, 
plea  of,  492. 
replication  to,  shewing  excessive  battery,  605. 

* 

MODO  ET  FORMA. 

what  is  put  in  issue  by  these  words  in  a  plea,  469,  470. 

in  a  replication,  596. 
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MOLLITER  MANUS  IMPOSUIT,  (see  title  Trc*pa*t) 
plea  of  to  preserve  the  peace,  492. 
when  not  advisable  to  plead  specially ,  503,  4. 

MONEY  COUNTS. 

when  proper,  340  to  343. 

forms  of,  334  to  336. 

had  and  received,  when  it  lies,  341,  2. 

MONEY  HAD  AND  RECEIVFD,  (see  title  Had  and  Received.) 
when  assumpsit  lies  for  money,  90,  1. 99.  341,  2. 
when  trover  lies  for  it,  149. 

MOTIVE,  (see  title  Intent.) 

MUTUAL  CONDITIONS. 

nature  and  effect  of,  309. 

NAMES,   (see  title  Mitnomer.) 

not  necessary  to  repeat  them  ;  may  say,  ♦«  th«  said  plaintiffs,"  or  "  defend- 
ants,? &c.  256. 
of  third  persons,  how  to  be  stated,  &c.  257. 
consequences  of  mistake  in  placing  of  it,  357. 

NEGATIVE  PREGNANT. 

instances  of,  (see  title  Traverse,)  518,  19 
what  amounts  to,  in  a  traverse,  586,  7. 

NE  UNQJJES  EXECUTOR  OR  ADMINISTRATOR, 
plea  of,  484,  5. 
replication  to  it,  557. 

NEW  ASSIGNMENTS. 

distinction  between  it  and  a  replication,  601. 

and  a  departure,  601,  2. 
nature  and  use  of  it,  to  avoid  an  evasive  plea,  &c-  60*»  2. 
what  matters  may  be  new  assigned,  602. 
must  be  consistent  with  the  declaration,  602.  612. 
when  the  plaintiff  may  traverse  the  plea  and  also  new  assign,  602. 
when  the  plaintiff  should  merely  new  assign,  602. 
in  what  cases  it  may  be  made  and  is  necessary, 
in  actions  ex  contractu,  602,  3* 
not  in  replevin,  602. 
in  actions  on  the  case,  603. 
in  trespass  to  persons,  604. 

to  personal  property,  605. 
to  real  property,  606  {o  610. 
replications  in  the  nature  of,  609. 
costs  relating  to,  609. 
forms  of,  two  modes  of  introducing  the  matter  new  assigned,  610. 

1.  where  the  plaintiff  denies  the  plea  and  also  new  assigns,  610. 

2.  where  the  plaintiff  merely  new  assigns,  610. 
body  of  and  requisites  as  to  certainty,  &c.  611. 

must  shew  the  other  trespasses  or  matter  complained  of,  ib. 
when  the  new  assignment  relates  to  place,  611. 

to  time,  &c  611. 
must  be  of  material  matter,  612. 
must  be  of  similar  trespasses  as  in  declaration,  612. 

as  those  pleaded  to,  612. 
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NEW  ASSIGNMENT— (cotfni^.)  , 

conclusion  of,  612. 

prayer  of  judgment  uiuieceasafy,  613. 
pleat  upon  new  assignment,  613. 

defendant  may  plead  precisely  as  to  a  declaration,  613. 

may  plead  double,  613. 
not  necessary  to  plead  de  novo  what  was  covered  by  the  plea,  615,  14. 
can't  plead  that  the  trespasses  are  the  same,  &c.  614. 
replications  to  pleas  to  new  assignment,  614. 

NIL  DEBET,  (see  title  Debt,  Pleas  in.) 

when  a  proper  plea  in  debt,  476,  7,  8. 

an  improper  plea  in  assumpsit,  and  plaintiff  may  sign  judgment,  507. 

when  best  to  demur,  50T. 

NIL  HABUIT,  (see  title  Estoppel.) 

when  no  plea,  347,  a  477.  575. 
in  replevin,  bad,  561. 
replication  or  demurrer  to  it,  575. 

NOLLE  PROSEQUI. 

when  it  may  or  not  be  entered  against  one  of  several  defendants,  33,  3.  SI& 
when  it  may  be  entered  to  part  or  whole  of  cause  of  action,  548.  T54& 

not  in  case  of  misjoinder,  after  demurrer,  548. 

NON  ASSUMPSIT,  (see  title  Assumpsit,  Pleas  in.) 

an  improper  plea  in  debt,  and  plaintiff  may  sign  judgment,  507. 

NON  CEPIT,  (see  title  Replevins  Pleat  in.) 
what  it  puts  in  issue,  490.  159. 
avowry  or  cognisance  for  a  return,  490. 
when  not  proper,  491. 

NON  DAMNIFIC ATUS. 

when  a  good  plea,  480. 
replication  to  it,  556. 

NON  DETINET. 

when  a  proper  plea  in  debt,  476. 

in  detinue,  484. 

NON  EST  FACTUM,  (see  title  Debt,  Covenant,  Pleas  in.) 

when  proper  and  what  may  be  given  in  evidence  under  it,  478,  9,  48a 

NONFEASANCE, 
defined,  184. 

* 

NON  1NFREGIT  CONVENTIONEM. 
a  bad  plea,  515. 

NONJOINDER  OF  A  PARTY,  (see  title  Parties.) 
when  to  be  pleaded  in  abatement,  441,  2. 
when  the  ground  of  nonsuit,  442. 
of  assignees  or  executors,  ib. 
when  the  plaintiff  cannot  amend,  454. 
how  to  be  pleaded  in  abatement,  441. 

NOT  GUILTY,  (see  titles  Case,  Trover,  Trespass,  and  Debt,  Pleat  in.) 
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NOTICE- 

when  the  plaintiff  or  defendant  must  aver  it,  319. 
how  to  be  alleged,  322. 
consequences  of  omission,  322. 

NOVEL  ASSIGNMENT,  (see  title  New  Assignment.) 

NUISANCE. 

who  may  sue  for  it,  54,  5. 

who  may  be  sued,  77. 

remedy  for  when  case  or  trespass,  135.  142. 

NUL  TIEL  RECORD,  (see  title  Debt,  Pleas  in,) 
when  a  proper  plea,  480. 

conclusion  of,  537. 
replication  to  a  plea  stating  a  record,  556,  T . 

form  of  it,  571,  2. 

to  a  plea  denying  a  record,  572. 

OFFICER,  (see  title  Sheriff,  Venue,  &c.) 

when  liable  to  an  action  of  trespass,  &c.  185,  6: 

OFFICES. 

declaration  for  disturbance  of,  368. 

ORDER  OF  PLEADING. 

what  to  be  observed  and  consequences  of  non-observance,  42& 

OUSTER. 

what  amounts  to  in  general,  192. 

jn  case  of  tenants  in  common,  180. 192. 

OUTLAWRY. 

title  of  declaration  where  one  defendant  has  been  outlawed,  263. 

form  of  declaration  in  case  of,  290. 

of  plaintiff  when  to  be  pleaded,  436.  473.  635. 

in  abatement  or  bar,  435,  6. 
two  outlawries  cannot  be  pleaded,  447- 

ONERARl  NON. 

when  proper  in  a  plea,  531. 

OWNER  OF  SHIP. 

when  he  may  sue,  5- 

when  he  may  be  sued,  23, 24. 

•YER. 

defined*  414. 

form  of  craving  it  in  a  njea,  410, 11. 

when  it  may  be  craved,  414. 

of  a  deed  necessarily  stated  with  a  profert,  414. 

not  of  a  deed  unnecessarily  stated,  415.  350. 

not  of  the  writ,  415.  249. 438, 9. 

consequence  of  demanding,  439. 

not  of  a  deed  not  pleaded  with  a  profert,  415. 
when  defect  in  craving  of  will  be  aided,  415. 
when  oyer  must  be  craved  in  order  to  demur,  &c  415,  ttt. 
when  proper,  416. 
denial  of  oyer  when  error,  417. 
how  to  plead  after  it,  417. 
when  plaintiff  mav  pray  an  enrolment,  417. 
Vou  1.  [  65  ] 
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OYZR-(conttm*d.) 

how  to  entitle  the  plea  in  case  of  enrolment,  417,  18. 

the  whole  of  the  deed  to  be  set  forth  and  consequence  of  not  dowr  so.  ill 

how  much  of  another  deed,  419. 

when  sufficient  to  crave  oyer  of,  and  state  only  condition  of  bond.  419. 30. 

consequences  of  the  deed  being  stated,  420. 

PARCENERS. 

when  they  ought  to  join  as  plaintiffs,  10. 
how  to  be  sued,  29. 
avowries  by,  543. 

PARENT. 

when  he  may  sue  for  a  tort  to  the  person  of  his  child,  47. 
when  advisable  to  proceed  in  name  of  the  child,  47. 

PARLIAMENT. 

what  matters  relating  to  need  not  be  stated  in  pleading,  217- 

PARTIES  TO  ACTIONS, 
who  to  be, 
general  rule,  1. 

IN   ACTIONS  EX  CONTEACTU,  1  tO  45. 

Plaintiff**  who  may  or  should  be,  3. 

between  original  parties,  and  with  reference  to  their  atmaM 
by  consignee  of  goods,  3.  j 

when  a  loint  or  several  covenant,  3,  4. 
legal  or  beneficial  interest,  3  to  5. 
upon  a  deed  inter  partes,  4. 
when  by  an  agent,  factor,  broker,  auctioneer,  &&  5. 
with  reference  to  the  number  of  plaintiff*  5  to  10. 
'  who  must  join  or  may  sue  severally,  5,6.  , 
nonjoinder  of  a  plaintiff  how  to  be  objected  to,  1,  I IX 
who  may  or  cannot  join,  8  to  10. 
misjoinder  of  several  plaintiffs  how  to  be  objected  to,  8, 1 
when  the  interest  in  the  contract  has  been  atsigned,  10  to  11. 
in  the  case  of  personal  contracts  assignor  must  we,  11 
unless  upon  an  express  promise  to  assignee  on  K*  * 

si  deration,  10. 
in  case  of  covenant  running  with  land,  11. 
assignees  of  bankrupt  or  insolvent  debtor,  It 
trustee  under  composition  deed,  11. 
when  one  of  several  partners,  obligees,  &c  is  dead,  11  tol* 
action  must  be  in  name  ofsurvivor,  11  to  12 
when  in  name  of  executor  of  deceased  party,  12. 
in  case  of  death  of  all  partners  covenantees,  &c  12  to  tt 

in  case  of  a  personal  contract,  12  to  13-     m  .^i 
must  be  brought  by  executor  or  iAmm** 

surviving  partner,  &c.  12. 
all  executors  must  join,  13. 
nonjoinder  how  to  be  objected  to,  lo-       ^ 
What  demands  lie  may  sue  for  as  executor, » 
executor  of  executor  mav  sue,  H  ~ 

but  not  administrator  of  executor  or  «c^ 

administrator,  14 
not  an  infant  executor,  14  1R  u 

in  Case  of  a  covenant  running  with  land#  Jo- 
when  by  executor,  heir  or  devisee,  1*  **• 
in  case  of  bankruptcy,  15,   16.  1g 

when  assignees  may  sue  and  how,  1$>  ™' 
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PARTIES  TO  ACTIONS— (continued.) 

in  actions  ex  contractu — (continued.) 
Plaintiff*  who  to  be — (continued.  ) 
in  .case  of  bankruptcy — (continued.) 

•when  they  cannot  sue,  15,  16. 11. 
•what  demands  they  may  sue  for  or  join,  15,  16. 
when  the  solvent  partner  must  join,  15. 
when  the  bankrupt  may  sue,  15, 16. 10. 
in  case  of  an  insolvent  debtor,  16,  (in  torts,  59.) 
in  case  of  marriage,  17  to  23,  (in  torts,  60.) 

wife  cannot  sue  alone  unless  husband  be  transported,  17* 
must  join  on  contracts  made  before  marriage,  17, 18. 
or  when  wife  is  executrix,  18. 
unless  on  express  contract  to  husband  on  new  con- 
sideration, 18. 
wife  when  she  may  join  on  personal  contracts,  18, 19. 
for  rent,  &c  of  her  land  she  may  join,  19,  20. 
}  if  husband  survive  when  he  may  sue,  §0,  21. 

if  wife  survive  when  she  may  sue,  21,  22. 
consequences  of  mistake,  22. 
Defendant*  who  to  be, 

between  the  original  parties  and  with  reference  to  liability,  2$. 
captain  of  a  troop,  owner  of  a  ship,  &c.  23. 
attorney  or  agent  when  liable,  24,  $. 
against  partners,  tenants  !h  common,  &c.  25. 
with  reference  to  number  of  defendants  and  who  must  be  join- 
ed, 28. 
mode  of  taking  advantage  of  omission,  29. 
who  may  be  joined,  31. 
and  consequences  of  objection, 
general  observations,  S3  to  34. 
incase   of  change  of  credit  and  covenants   running  with   the 

land,  34. 
where  one  of  several  obligors  is  dead,  37. 
in  case  of  executors,  administrators,  heirs  and  devisees,  37. 
incase  of  bankruptcy,  40. 
in  case  of  insolvency,  42. 
in  case  of  marriage,  42  to  45. 

IN  ACTIONS  EX  DELICTO,  45   to  83. 

Plaintiffs  who  to  be, 

with  reference  to  the  plaintiffs  interest,  45. 
must  be  legal  owner,  45,  6. 
for  injuries  to  the  person,  46. 

personal  property,  48. 
real  property,  49. 
with  reference  to  the  number  of  plaintiffs, 

when  they  must  or  may  join  or  sever,  51  to  53. 
consequences  of  too  many  or  too  few,  53, 4. 
where  the  interest  in  the  property  has  been  assigned 
when  one  of  several  parties  is  dead,  55. 
where  a  sole  party  injured  is  dead,  56  to  59. 
in  case  of  bankruptcy,  £9. 
in  case  of  marriage,  60  to  65. 
Defendants  who  to  be, 

who  liable  to  be-  sued  for  torts,  65. 
infants,  65. 
feme  coverts,  65. 
corporations  not,  65,  6. 
a  judpi,  &c.  66.  6  TR  449, 50. 
inhabitants  of  a  county,  66. 
trustee,  66. 

joint-tenants  and  tenants  in  common,  66. 
agents,  67. 69. 
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PARTIES  TO  ACTIONS-  (continued.) 

in  actions  ex  delicto-  (continued.)  • 
Defendants  who  to  be— (continued) 

ivho  liable  to  be  sued  for  torts— {continued.) 
master  or  principal,  68. 
for  animals,  69,  70,  1,  2. 
tor  real  property   7 1 . 
who  may  be  jointly  sued  and  who  not, 

and  consequences  of  mistake,  73  to  77. 
•where  the  interest  in  the  land  has  been  assigned,  77. 
in  case  of  the  death  of  the  wrong  doer,  77- 
in  case  of  the  bankruptcy  or  insolvency  of  the  wrong  doer,  90,  L 
in  ease  of  marriage,  81,  2. 

8TATEMENT    OJF,   WITH   WHAT    CERTAINTY  IN   A    DECLARATION,  &C.  256^  7» 

PARTNERS,  (see  title.  Portia.) 

when  they  must  of  need  hot  sue  jointly,  26,  7, 8- 

when  they  may  sue  each  other,  25  to  34. 96. 98. 

how  to  sue  in  case  of  bankruptcy*  15. 

when  survivor  may  include  a  demand  on  his  own  right,  12. 

when  survivor  need  not  state  death  of  his  paAne*,  12.  37. 

covenant  between,  when  of  no  avail  against  a  creditor,  34. 

when  one  is  discharged  by  the  act  of  the  other,  35. 

what  demands  may  be  included  or  set  off  in  action  against  survivor,  37. 

PART  PERFORMANCE,  (see  tide  Performance.) 
when  sufficient  tp  entitle  a  party  to  sue,  314. 

PATENT. 

remedy  for  injuries  to  infringement  of,  141. 

PAWNBROKER. 

when  he  may  sue  for  torts  to  property  in  his  possession,  48. 

PAYMENT. 

may  be  given  in  evidence  in  assumpsit  under  general  issue,  471  r>. 
may  be  pleaded,  474, 5.  **  *  ~ 

must  be  pleaded  in  action  on  a  specialty  and  how,  480. 

PENAL  ACTION,  AND  STATUTE,  (see  title  Statute.) 
action  of  when  it  may  be  against  several,  73,  4. 
when  action  lies,  105. 
who  may  sue  in  it,  105V 145. 
venue  in  actions  on,  276.  280.  3  Anstr.  871. 
declaration  on,  356  to  360. 
.    no  damages  to  be  stated  in,  397,  8. 
pleas  in,  pendency  of  a  prior  action,  443. 

PENDENCY. 

of  another  action,  (see  title  Auter  Action  Pendent.) 

PERFORMANCE.  . 

by  plaintiff  of  condition  precedent  how  he  should  state  it,  316.  I 

excuse  of  how  to  be  stated,  317                                ,  ' 
replication  to  plea  of,  when  it  must  state  a  breach,  556. 

PER  FRAUDEM.  (see  title  Proud.)  ^~ 

particulars  of  fraud,  when  need  not  be  stated,  553. 

PER  QUOD  ACTIO  ACCREVIT. 

allegation  of  in  debt  in  general,  345,  6. 

on  statutes,  359. 
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PEW. 

remedy  for  obstructing  of,  when  case,  and  when  trespass,  143. 175. 
declaration  for  disturbance  of,  36?. 

PISCARY,  (see  title  Fish  and  Fishery.) 

PLACE,  (see  title  Venue.) 

what  the  courts  take  judicial  notice  of,  222. 
when  not  material,  (see  title  Venue,)  384,  5. 

PLAINTIFFS,  who  to  be,  (see  title  Parties.) 

PLEADINGS  IN  GENERAL, 

parties  to  an  action  who  to  be,  &c.  (see  title  Parties,) 
form  of  actions,  Sec.  (see  title  Action*.)  . 
joinder  in  actions,  (see  title  Joinder.) 
election  of  actions,  (see  title  Election  of  Actions.) 
of  pleading  in  general,  215. 

definition  of,  statement  of  facts  and  not  argument  or  law,  215. 
L  'what  fact*  necessary  to  be  stated  and  what  not,  216. 

1st.  not  facts  of  which  courts  will  take  notice,  217  to  223. 
matters  relating  to  the  king,  217. 

matters  relating  to  the  parliament  and  statutes  ,~2 17, 18. 
common  law  rights  and  duties  and  general  customs,  219. 
.ecclesiastical,  civil  and  marine  law,   220. 
customs  of  gavelkind,  &c  220. 
terms,  calendar,  days  of  week,  Sec.  221,  2. 
division  of  England,  &c.  222. 
meaning  of  peculiar  English  words,  222,  3. 
course  of  proceedings  in  superior  courts,  &c.  223,  4,  5. 
privileges  of  their  officers,  224. 
2dly.  where  the  law  presumes  a  fact  it  need  not  be  stated,  226,7, 8. 
3dly.  not  necessary  to  state  matters  which  should  be  stated  by  the 

other  side,  228. 
4thly.  statement  of  legal  fictions,  &c.  229. 
5thly.  of  duplicity,  230.   ' 
6thly.  of  unnecessary  statements,  231. 
7th!y.  of  superfluity  and  repugnancy,  232,  3,  4. 

2.  the  mode  of  stating  the  facts,  235  to  241. 

when  no  precise  formal  words  necessary,  235* 
of  certainty  in  pleading,  236. 

3.  rules  of  constructions,  241  to  243. 

4.  division  of  pleading's,  243, 4. 

of  the  praecipe,  (see  title  Praecipe ,)  245  to  248. 
of  the  declaration,  (see  title  Declaration,  &c-  248  to  403. 
of  the  claim  of  conusance,  (see  title  Conusance.) 

of  appearance,  defence,  oyer,  and  imparlances,  (see  those  titles,)  402. 
of  pleas  to  the  jurisdiction,  (see  title  Jurisdiction*)  427. 
of  pleas  in  abatement,  (see  title  Abatement,)  434* 
of  pleas  in  bar,  (see  title  Pleas  in  bar.) 

of  replications  and  new  assignments,  (see  title  Replications  and  New  As- 
signments ) 
of  rejoinders,  (see  title  Rejoinders.) 
of  issues,  (see  title  Issue.) 
of  repleaders,  (see  title  Repleaders) 
of  pleas  puis  darrein  continuance,  (see  that  title.) 
pf  demurrers  and  joinders,  (sec  title  Demurrers.) 


694  INDEX 

PLEAS  IN  GENERAL. 

order  of  pleading  and  consequence  of  non-observance  of  it,  425. 
to  the  jurisdiction  of  thr  court,  (see  title  Jurisdiction,)  425.  427. 
in  abatement  and  proceeding*  therein,  (see  title  Abatement.)  434 to 451 
in  bar,  459  to  548. 

defined  and  several  descriptions,  459. 
criterion  of,  445. 

must  be  of  matter  of  defence  at  law  not  in  equity,  459. 
when  not  of  matter  <  f  practice,  460. 
analytical  tables  of,  461  to  465. 

general  observations  when  general  issue  or  special  plea  proper,  465  to 461 
gf  the  several  pleas   in  bar, 
the  several  sorts, 

assumpsit,  (see  title  Assumpsit,)  469  to  47& 
in  debtr  (see  title  Debt,)  4?  5  to  462. 
in  covenant,  (see  title  Covenant,)  482  to  433. 
in  account,  (see  title,   Account,)  433  to  484. 
in  detinue,  (see  title  Detinue,)  46*4. 
in  actions  by  or  against  executors,  heirs,  fee.  484 to  486. 
in  case,  (see  title  Case,)  486  to  490. 
in  trover,  (see  title  Trover,)  490. 
in  replevin,  (see  title  Replevin,)  490  to  491. 
in  trespass,  (see  title  Trespass,)  491  to  497. 
in  ejectment,  497. 
•f  pleading  the  general  issue  or  a  special  plea  in  general,  497  to  504- 

of  giving  colour,  499  to  503. 
-when  advisable  to  plead  specially,  503. 
all  defences  to  be  pleaded,  504. 
of  sham  and  issuable  pleas,  505. 
4f  the  qualities  of  pleas  in  bar, 

must  be  conformable  to  the  count,  507. 

if  not  when  plaintiff'  may  sign  judgment,  507. 
must  answer  all  assumed  to  be  answered  anaVno  more,  509. 
must  confess  the  facts  pleaded  to,  511. 
must  be  single,  511. 
must  be  certain,  513  to  518. 

must  be  direct  and  positive  and  not  argumentative,  518,  19. 
must  be  capable  of  trial,  519. 
must  be  true,  (see  title  Sham  flea*,)  520. 
rules  of  construction, 

construction  against  the  plea,  when  ambiguous,  521  to 523. 
if  bad  in  part  considered  bad  for  the  whole,  523. 
when  surplusage  or  repugnancy  vitiates,  524  to  526. 
of  the  forma  and  parts  of  pleas  in  bar, 
analytical  table  of  the  parts,  526. 
general  form  given,  527. 
title  of  the  court,  527.  422. 
title  of  the  term,  527.  447,  8. 

when  a  special  title  proper,  527,  8. 
names  of  the  parties  in  margin,  528. 
the  commencement  of  the  plea,  528. 

name  of  the  defendant,  528. 
appearance  in  person  or  attorney,  529*410  to  412. 
defence,  529,  30.  410  to  414. 
by  what  attorney,  &c.  530. 
to  a  part  of  cause  of  action,  53 1»  2,  3. 
to  several  counts,  &c.  533. 
the  body  of  the  plea,  534,  5. 
the  conclusion,  535. 

when  to  conclude  to  the  country,  535,  6, 7. 
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PLEAS  IN  GENERAL-  (continued.) 

of  the  forms  and  part* — (continued.) 

when  with  a  verification,  537. 
when  to  the  record,  538. 
prayer  of  judgment,  539. 
defects  in  conclusion,  when  aided,  54). 
•f several  pleat  in  bar  under  statute  Ann.  540. 
confined  to  courts  of  record,  541. 
what  double  pleas  allowed  in  court  of  record,  541* 
each  plea  must  be  valid  in  itself,  543. 
form  of  in  general,  542,  3. 
Of  pleas  by  several  defendants,* 543  to  546.  447. 

when  they  may  join  or  must  sever,  543* 
consequences  of  their  joining,  545.  - 
form  of  plea  by  several,  543  to  546. 
replication  and  demurrer,  &c.  to,  546. 
Defects  in  pleas  when  aided,  and  how,  546,  7. 

Of  pleas  in  bar  in  replevin,  (see  titles  Replevin  *&&  Replication) 
Or  pleas  mis  darrein  ttnwxjjuANCB,  and  pending  action,  (see    title 
Puis  Darrein*  Crc.) 

PLEDGES. 

when  to  be  added,  401. 
not  necessary,  401. 

PLENE  ADMINISTRAVIT,  (see  ttfle  \Bx*c*tor.J 
Plea  of,  485. 
replication  to,  557. 

of  taking  judgment  of  assets,  quando,  fee.  548. 

POLICY  BROKER, 

when  he  may  sue,  5. 
when  liable  to  be  sued,  25. 

POOR  RATES. 

general  avowry  for,  491. 

POSSESSION. 

when  essential  to  support  trespass ;  as  to  personalty,  166  to  16b*. 

as  to  real  property,  175, 6, 
when  sufficient  to  declare  upon  plaintiffs,  365-  368. 

defendants,  369. 

POUND-BREACH, 
remedy  for,  140. 

POUND-KEEPER. 

when  not  liable  to  be  sued,  1. 

PRACTICE. 

when  matter  of  not  pleadable,  460. 

PRECIPE  AND  ORIGINAL  WRIT. 

wben  to  proceed  by  original  writ,  245. 
form  of  in  assumpsit,  245  to  247. 

in  trespass,  but  unusual,  245. 

in  debt  and  covenant,  247,  i. 

PRAYER  OF  JUDGMENT. 

in  a  plea  general  role,  445,*6. 
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PRECEDENT  CONDITION,  f  see  title  Conditio*  Preced&t.) 

PRECEDENTS  IN  PLEADING, 
why  to  be  adhered  to,  236. 86. 

PRECLUD1  NON. 

what  part  of  replication  so  termed,  573. 
how  to  be  framed,  if  to  a  part  of  plea,  ib. 

PREMATURE  ACTION, 
consequence*,  442. 
plea  of,  though  not  usual,  442»  * 

PREMIUM*  OF  INSURANCE, 
who  liable  to  be  sued  for,  25. 

PRESCRIPTION.  : 

how  to  be  stated,  363. 

freeholder  to  prescribe,  copyholder  when  not,  561. 

who  may  join  in,  544. 

PRINCIPAL,  (see  title  Agent,  Master,  Ovner,  Ctc.) 
when  he  may  sue,  5. 

PRISONER,  (see  tide  Rescue.) 

declaration  against  in  custody  of  sheriff,  Sec.  287,  8. 

PRIVILEGES. 

of  what  the  court  will  take  notice  without  pleading,  234. 
of  person,  plea  of,  (see  title  Abatement,)  430. 
how  plea  concludes,  450. 

PRIVITY  OF  ESTATE  AND  CONTRACT. 
Nature  of,  274, 5,  6. 

PROCESS.  " 

not  bailable,  declaration  need  not  correspond  with  when,  34. 
justification  under,  must  be  stated,  492,  3-  5, 6. 
replications  to  pleas  justifying  under,  564. 569. 
new  assignments  relating  to,  (see  title  Nea>  Alignment**) 

PROCHEIN  AMI. 

of  declaring  by,  291. 
of  pleading  by,  449. 

PROFERT. 

The  nature  and  form  of  it,  346  to  351. 

when  a  profert  or  an  excuse  for  omission  necessary,  348  to  351. 

at  the  end  of  declaration  of  letters  testamentary,  &c.  400. 

omission  of,  only  ground  of  special  demurrer,  350.  460. 

whether  an  unnecessary  profert  entitles  the  other  party  to  oyer,  415. 

PROLIXITY. 

when  short  pleading  allowed  to  avoid  it,  240. 

PROMISSORY  NOTE,  (see  title  Bill  of  Exchange.) 

PROPERTY.  ,_  „ 

what  sufficient  in  personal  property  to  support  trespass,  150,7. 
what  sufficient  in  real  property*  (see  title  Possesion.) 
pleadable  in  abatement  or  bar  in  replevin,  434,  5. 
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VROTESTANDO. 
defined,  &c. 
in  general,  589  to  592. 
replication  protesting  delivery  of  a  pipe  of  wine  in  satisfaction,  599. 

protesting  a  writ  and  warrant,  589. 
nature  and  utility  of  it,  590.  % 

what  matter  may  be  protested,  590. 
defect  in,  consequence  of,  590, 1. 
form  of,  in  a  plea,  591. 

in  a  replication,  591. 

¥ROUT  PATET  PER  RECORDUM. 
when  necessary  to  be  alleged,  356. 
omission  of,  how  to  be  objected  to,  356.. 

PUIS  DARREIN  CONTINUANCE, 
plea  of  when  proper,  532. 
pleas  of  in  general,  634  to  638. 

how  to  plead  matter  arising  pending  suit  and  before  issue,  634,  5,  & 
'  after  issue,  635,  6. 

what  matters  so  pleadable,  635,  6. 

is  not  a  departure,  623. 

in  abatement,  636. 

judgment  upon,  peremptory,  ib.  45f  . 

in  bar,  636. 

nature  of,  636. 

time  when  to  be  pleaded, 

in  bank,  636.  7. 

at  nisi  prius  and  when,  637. 
requisites  of,  637* 
forms  of,  637,  8. 
affidavit  of  truth,  63a 
effect  and  other  parts  relating  to,  ib. 
marriage  of  plaintiff  pending  action,  437. 

PURCHASER. 

of  a  freehold  or  a  term,  how  to  declare  on  a  lease,  347. 

QJJANTUM  MERUIT  COUNT, 
in  assumpsit,  335. 
not  necessary  though  usual,  337- 
in  debt,  101. 345. 

QUANTUM  VALEBANT  COUNT. 

in  assumpsit  not  necessary  though  usual,  335.  337. 
in  debt,  101.  345. 

OVA  SUNTEADEM.  ^A 

of  this  allegation  in  conclusion  of  a  plea,  534,  5. 

in  case  of  a  united  plea  to  several  different  trespasses,  53^,  4. 

QUI  T  AM,  (see  title  Penal  Statute.) 

when  necessary  so  to  declare,  356. 

to  perform  condition  precedent,  averments  of,  310  to  325. 

REAL  PROPERTY. 

case  for  injuries  to,  when  proper,  141,  2. 
trespass  for  injuries  to,  when  proper,  141,  2 
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REBUTTERS. 

nature  of,  &c  629. 

RECOGNISANCES  OF  BAIL. 

what  the  best  remedy  on,  104. 
declaration  on  it.  354. 

prout  patet  per  recordtim,  356. 
plea  of  mil  tiel  record, 
replication  to  plea  of,  no  capias  ad  satisfaciendum,  557. 

RECORD,  (see  title  Nwl  Tiel  Record.) 

when  trover  does  not  lie  for  conversion  of  it,  150. 
declaration  on,  (see  title  Debt,)  354  to  356. 

REFERENCE  TO  DEED, 
statement  of  it,  352. 

REJOINDERS. 

defined,  627. 

governed  by  the  same  roles  as  pleas,  ib. 

must  not  depart  from  the  plea,  (see  title  Departure,)  697. 

cannot  obtain  leave  to  rejoin  double  or  several  matters,  $27 

similiter  and  form  of,  627,  8. 

conclusion  with  verification,  when  necessary,  etc.  638. 

conclusion  to  rejoinder  denying  several  matters,  629. 

RELATIVE  RIGHTS. 

remedies  for  injuries  to,  134.  137- 
declaration  for  injuries  to,  365. 

RELEASE. 

may  be  given  in  evidence  in  assumpsit,  471. 

in  case,  486,  7. 
must  be  pleaded  in  actions  on  specialty,  480. 

in  trespass,  486.  496. 
replications  to  pleatif  in  assumpsit,  55&. 

in  trespass,  569. 
puis  darrein  continuance  plea  of,  (see  t^tle  Putt  Darrein,  &c) 

m 

RENT, 

recoverable  by  whom,  11. 
against  whom,  35,  6. 
how  recoverable  in  assumpsit,  338. 
in  debt,  103.  35,  6. 

when  not,  106  35. 
in  covenant,  35,  6. 106. 
when  not,  112. 
avowry  or  cognisance  for,  491. 

REPLEADER. 

when  awarded  in  case  of  an  immaterial  issue,  631,  2. 

when  granted  be  fire  trial,  633. 

denial  of  it  when  error,  ib. 

judgment  nnd  proceeding  de  novo,  633. 

no  costs  are  payable  bv  either  party,  633- 

not  after  a  default  at  niai  prius,  633. 

when  not  after  demurrer,  &c.  ib. 

distinction  between  it  and  a  judgment  non  obstante  veredicto,  634 

RESCUE,   UO. 
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REPLEVIN,  ACTION  OF. 

when  the  action  lies  in  general,  157- 
the  nature  of  the  action,  158. 
for  what  property  it  lies,  158. 
who  may  support  it,  158. 
for  what  injury  it  lies,  159. 

the  pleading*,  judgment,  and  costs  in  general.  161,  2. 
declaration, 

title  of  court  and  term,  261  to  264. 
.  venue  in,  (see  title  Venue) 
commencement,  285  to  292. 
statement  of  the  property,  363. 161. 

plaintiff's  property  therein,  365. 
the  injury,  161.  380. 383,  4,,  5. 
damages,  &c.  385. 
conclusion,  397  to  4QQ. 
pledges,  400. 
pleas,  avowries,  and  cognisances  in, 

plea  in  abatement,  or  bar  of  property,  &c.  434. 

non  cepit,  when  proper,  490.  ' 

evidence  under  it,  159. 
cepit  in  alio  loco,  490,  1. 
not  guilty  when  allowed,  491. 
avowries,  &c.  for  rent,  &C.491. 

by  tenants  in  common,  joint-tenants,  &c  9,  10  J?^*  •*" 
words  of  avowry  instead  of  cognisance  not  materia],  531. 
pleas  in  bar  to  avowries  and  cognisances,  Stc.  . 
may  plead  in  bar  several  pleas,  560. 
de  injuria  improper,  5GO> 
no  new  assignment  permitted,  602,  3* 
to  a  plea  of  cepit  in  alio  loco,  ib. 
denial  of  defendant's  being  bailiff,  560* 
to  an  avowry  for  rent, 

denial  of  the  tenancy,  ib. 
payment  of  ground  rent,  &c.  560. 
eviction,  561 
nil  habuit  a  bad  plea,  56L 
tender,  561. 
to  an  avowry  damage-feasant,  561. 

denial  of  defendant's  title,  561. 
a  demise  from  defendant,  561* 
right  of  common,  561,  2. 
right  of  way,  562. 

defect  of  fences,  562. 
abuse  of  distress,  ib- 

REPLEVIN  BOND. 

case,  for  not  taking  replevin  bond,  140. 
taking  insufficient  pledges,  140. 
REPLICATIONS. 

To  pleas  to  the  jurisdiction,  (see  title  Jurisdiction,  Plea*  fjs.) 
To  pleas  in  abatement,  (see  title  Abatement,  Pleat  in*) 
to  particular  pleas  in  abatement, 
to  a  plea  of  coverture;  438. 
to  a  plea  to  the  count  of  variance,  439. 
if  oyer  craved,  plaintiff  may  sign  judgment,  439. 

or  apply  to  court  to  set  it  aside,  439. 

to  the  writ, 

to  a  plea  of  variance  or  misaddition, 

when  plaintiff  may  sign  judgment,  4^0. 
apply  to  court  to  set  it  aside,  440. 
to.  a  plea  or  another  action  pending, 

cannot  discontinue  irst  to  support  the  seeond,  445. 
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REPLIC  ATIONS~(»*f  mw«/.) 

To  picas  in  abatement  to  the   writ— (ftro/iMtttf») 
to  a  plea  improperly  entitled,  &c- 
may  sign  judgment,  448. 
may  apply  to  court  to  aet  it  aside,  iK 
may  demur,  ib. 
or  allege  the  imparlance  as  estoppel*  ib. 
to  a  plea  of  m<snomer,  454,  5. 
to  a  plea  of  nonjoinder,  454. 
in  general, 

form  and  requisites  of,  454*.  5. 
To  pleas  in  bar, 

general  observations,  548 
election  of  several  when,  549  to  551* 
analytical  view  of,  550. 
I.  of  the  different  replications,  551  to  570, 
in  assumpsit,  551  to  555. 

to  a  plea  of  infancy,  551. 
coverture,  551. 
alien  enemy,  55-L 
insolvent  debtor's  act,  552. 
illegality  in  the  contract,  &c.  552, 
tender,  552. 

accord  and  satisfaction,  553. 
arbitrament*  553. 
judgment  recovered,  &c.  553. 
release,  553. 
set-off,  553. 

court  of  conscience  aet,  554. 
statute  of  limitations,  55* 
in  debt, 

on  simple  contract,  555. 
on  specialty,  555$  6\ 
on  records,  556. 
on  statutes,  557. 
covenant,  557. 

in  actions  against  executors  and  administrators,  557,  & 
in  actions  against  an  hejr,  &c.  559. 
in  actions  on  the  case,  559* 

in  general,  559  to  560. 
when  de  injuria  sufficient,  559,  560. 
in  replevin, 

de  injuria  improper, 
to  a  plea  of  oepit  in  alio  loco,  560. 
denial  of  defendant's  being  bailiff,  560. 
to  an  avowry  for  rent, 

denial  of  tenancy,  560. 
payment  of  ground  rent,  &c  560, 1. 
eviction,  561. 
nil  habuit  a  bad  plea,  561. 
tender,  561. 
to  an  avowry,  damage.feasant,  561. 
denial  of  defendant's  title,  561. 
a  demise  from  defendant,  561. 
right  of  common,  561,  2. 
right  of  way,  562. 
defect  of  fences,  562. 
abuse  of  distress,  562. 
in  trttpata, 

to  persons,  s 

when  de  injuria  sufficient,  562,  3. 
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REPLICATIONS— (continued.) 
in  trespa**— (continued.) 

to  persons— (coati'mied.) 

when  plaintiff  must  reply  specially,  563,  4. 
where  he  must  new  assign,  563. 
where  he  can  only  take  issue  on  part  of  plea,  564. 
to  personal  property, 

when  de  injuria  sufficient,  564,  5. 
when  not,  564,  5. 

when  the  replication  should  be  special,  564,  5. 
when  the  plaintiff  can  only  take  issue   on  part  of  the 
plea,  564,  5. 
to  real  property, 

to  a  plea  of  liberum  tenementum, 

1   when  general  dental  sufficient,  565. 
S.  title  derived  from  defendant,  566. 

3.  title  derived  from  a  prior  owner,  566. 

4.  new  assignment  of  abuttals,  &c.  566. 

when  plaintiff  may  deny   defendant's    authority  as 

agent,  &c.  566. 
to  a  plea  of  license,  567. 

defect  of  fence  t,  567. 
right  of  common,  568. 
right  of  way,  569. 
to  a  plea  of  any  matter  in  discharge,  569,  570. 
II.  of  the  form*  of  replications  and  particular  parts, 
title  of  the  court  and  term,  570. 
imparlance  and  suggestion,  when  proper,  570. 
to  a  plea  concluding^  the  country,   570. 
of  the  similiter  in  general,  570,  1. 
to  a  plea  of  nul  tiel  record  or  stating  a  record,  571. 
to  a  special  plea  concluding  with  a  verification,  572. 
the  commencement  of  the  replication,  573. 
matter  of  estoppel,  573. 
of  the  precludi  non,  573. 
form  where  the  replication  only  answers  part  of  plea, 

573,4. 
form  where  it  answers  separately  different  parts,  573,  4. 
form  where  the  replication  answers  several  pleas,  574. 
the  body  of  the  replication, 

a  statement  of  matter  of  estoppel,  575. 

when  the  ground  of  demurrer,  ib. 
denial  of  the  plea,  576,  7. 

of  the  whole  plea  de  injuria,  &c.  577. 

when  allowed,  &c.  577  to  585. 
the  form  of  it,  585. 
denial  of  only  part  of  the  plea,  585. 

of  what  fact,  5S5  to  589. 
,the  mode  of  special  denial,  589  to  590. 
a  denial  and  stating  a  breach,  598,  9. 
confession  and  avoidance,  599. 
instances  of,  599,  600. 

form  and  requisites  of  these  replications,  600,  I. 
new  assignment,  (see  title  Neva  Auignment,)  601. 
the  conclusion  of  the  replication, 
in  particular  instances,  614,  15. 
when  it  should  be  to  the  country,  615. 
of  a  replication  concluding  with  a  traverse,  615. 
when  a  particular  fact  is  denied,  615. 
when  with  a  verification,  616. 
when  it  must  be  of  new  matter  as  stated,  616. 
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I  REPLIC  ATIONS— (continued.) 

the  conclusion  of  the  replication—  (continued.) 
when  it  need  not,  616. 
estoppel,  616,  17. 
prayer  of  judgment,  617. 
t  consequences  of  mistake,  445,  6. 

i  III.  the  r/uatitiee  of  replications, 

|  in  many  respects  similar  to  those  of  a  plea,  617. 

must  answer  so  much  of  the  plea  as  it  professes  to  answer,  618. 
must  not  depart  from  the  declaration,  (see  title  Departure,)  618 
instances  of  departure,  618,  19. 
I  how  to  be  objected  to,  623. 

I  must  be  certain  and  what  is  requisite,  624. 

must  not  be  double,  625,  6. 
;  duplicity  defined,  625. 

why  objected  to,  ib. 

cannot  obtain  leave  to  reply  double,  625. 
|  when  it  may  put  in  issue  several  facts,  625. 

may  reply  one  matter  as  to  part,  and  another  as  to  residnt|fl». 
when  may  state  several  breaches  under  statute,  636. 
replication  to  a  plea  of  set-off,  626. 
must  be  objected  to  by  special  demurrer,  626- 

REPUGNANCY. 

what  and  how  far  objectionable,  232  to  235. 

REPUTATION. 

remedy  for  injuries  to,  124.  137. 

REQUEST. 

when  plaintiff**  request  to  be  averred  in  a  declaration,  322  to  325. 
form  of  allegations  and  difference  between  general  and  special  reqoeit,  234,9 
consequence  of  mistake,  324 

when  defendant9*  request  necessary  to  be  stated  in  common  counti,  338. 
to  remove  a  nuisance  when  to  be  stated,  376,  7. 

RESCUE. 

remedy  for,  140. 

RETAINER  BY  AN  EXECUTOR, 
when  to  be  pleaded,  485. 

REVERSION. 

property  in,  remedies  for  injuries  to,  133  to  142. 

when  reversioner  may  sue,  49,  50. 
declaration  for  to  personal  property,  365. 

RIEN6  EN  ARRERE. 
to  real  property,  367. 
plea  of  in  debt,  477,  8. 
in  covenant  a  bad  plea,  482- 
plea  in  bar  of,  in  replevin,  560. 

■ 

RIEN  PER  DESCENT  OR  DEVISE, 
plea  of,  485. 
replication  to  it,  559. 

RIOT  ACT. 

remedy  upon,  144- 

RIGHT,  (see  Title.) 


utdex.  i/m 

Sailor. 

when  he  may  sue  for  share  of  profits  of  a  voyage,  $?. 

SCIENTER. 

when  material  to  be  stated  and  proved,  69.  136. 

when  not,  139. 

when  material  to  be  alleged  and  consequence  of  omission,  37.  f. 

SCILICET,  (see  title  Videlicet.) 
the  effect  of  it,  308. 

SCIRE  FACIAL 

declaration  in,  states  no  damages,  397. 

when  affidavit  of  truth  of  pleas  in,  necessary,  4&2. 

SECT  A,  (see  tide  Suit.) 

SECURITY  COLLATERAL. 

when  no  bar  to  an  action,  35. 

SEPARATE  MAINTENANCE. 

form  of  action  in  case  of  nonpayment  of,  95, 
cannot  be  replied  to  a  plea,  of  coverture,  438. 

SERVANTS,  (see  titles  Parties  Agent,  and  Matter  and  Servant.) 
when  he  cannot  sue  on  a  contract,  5. 
when  he  may  sue  fop  a  tort,  48. 
when  he  is  liable  to  be  sued  on  a  contract,  24. 

,    .     ,  ,       . .        „     fop  a  tort>  6^  8-  71  to  73. 
remedy  for  debauching  of,  or  beating  or  enticing  awav,  138 
when  he  cannot  sue,  151. 

SETOFF. 

when  to  be  pleaded,  or  notice  of  it  given  in  assumpsit,  473,  4. 

when  best  to  be  pleaded,  475. 

may  plead  or  give  notice  of  it  in  debt  on  simple  contract,  476. 

oannot  be  pleaded  in  replevin  except  for  ground-rent,  561. 

if  part  of  set-off  badly  pleaded,  defendant  must  not  demur  to  the  whole  trie*.  59A 

replication  to  plea  in  assumpsit,  553.  p  ^  ™* 

in  debt,  555. 

where  part  of  plea  is  on  a  record,  &c  526. 

SEVERAL  COUNTS. 

joinder  of  forms  and  causes  of  action,  196  to  207. 

several  counts  when  they  may  and  should  be  added,  391, 2. 

they  should  be  substantially  different,  3yl. 

at  the  suit  of  or  against  an  executor  or  administrator,  391,  2. 

in  assumpsit,  392. 

in  debt,  392,  3. 

in  covenant,  393. 

m  actions  for  torts, 

in  trespass,  393. 
no  misjoinder,  394. 
costs  to  be  attended  to,  394,  5. 
form  of  the  counts,  391  396,  7. 

SEVERAL  DEFENDANTS,  (see  titles  Parties  and  Pleat.) 

pleas  by  in  general,  543  to  54& 

one  may  plead  in  abatement,  another  in  bar,  and  another  demur,  4*7. 5*3. 

SEVERAL  PLEAS,  (see  title  Pleas,)  540  to  543. 

SEWERS  RATE. 

avowry,  &c.  for,  49. 
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SHAM  PLEAS. 

what  and  which  only  should  be  adopted,  505,  Ge 
consequence  of  plea  appealing  to  be  false,  520, 1 
when  no  affidavit  of  truth  necessary,  452. 

SHERIFF  AND  OFFICER,  (see  title  Etcapi,  &e.) 
when  sheriff  liable  fur  act  of  his  officer,  69.  73. 
sheriff  when  to  be  sued,  69.  73. 
remedy  against,  137. 
when  trover  against  will  not  lie,  150. 
when  trespass  against  will  not  lie,  168,9. 
when  trespass  lies  against  for  abuse  of  process,  185,  6. 
sheriff  or  officer,  when  the;  should  not  join  in  plea  with  another,   545. 

SHIP. 

captain  of,  when  he  may  sue  or  be  sued,  5-  23,  4. 
sailor  when  he  may  sue  for  proportion  of  earnings,  26. 
remedy  for  negligently  navigating  of,  126. 139. 
who  against,  68,  9. 

SIMILITER. 

when  proper  to  a  plea,  549. 

form  of  it  in  a  replication,  and  consequence  of  mistake,  570, 1. 

in  a  rejoinder,  627. 
when  plaintiff  may  add  it,  628. 

SIMPLE  CONTRACT,  (see  titles  Astumptit  and  Debt) 
debt  upon  it,  344,  5. 

SLANDER,  (see  titles  Words,  Gate,  Innuendo.') 
remedy  against  whom, 

for  written  slander  lies  against  two,  73. 

for  verbal  only  against  one,  74. 

against  husband  and  wife,  81. 
form  of  action  for,  case,  137.  • 

declaration  in, 

inducement  of  good  character  not  necessary,  226. 364. 
of  trade,  &c.  when  necessary,  .*65.381. 

colloquium  of  plaintiff  and  trade,  &.(..  381,  2. 

statement  of  the  libel  or  words,  382. 

the  innuendoes,  382,  3. 

the  damages,  385,  6, 7. 
consequences  of  defect  in,  382,  3. 
pleas  in, 
general  issue  when  proper,  487,  8. 

truth  of  the  blander  must  be  pleaded  specially,  487,  f  • 
replication,  in  what  sufficient,  559. 
new  assignment  in,  when  proper,  603. 

SOVIT  AD,  or  POST  DIEM, 
when  proper,  480 
replications  to,  555. 

SON  ASSAULT  DEMESNE. 

must  be  pleaded  and  not  given  in  evidence,  472. 

when  nut  advisable  to  plead  it  on  account  of  costs.  &c.  503,  4. 

replications  to  plea  of,  when  de  injuria  proper,  562,  3. 

when  not,  and  the  repticatiou  must  be  special,  565,  4. 
see  the  instances,  599. 
new  assignment  when  proper  or  not,  604, 5. 

SPECIAL  COUNTS,  (see  the  respective  actions.) 
in  assumpsit,  292,  &c. 

SPECIAL  D AM AGE&  (see  title  Damage.) 
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SPECIAL  ORIGINAL,  (see  tide  Precipe.) 
when  advisable  to  proceed  by,  245. 
form  of  in  assumpsit,  245  to  247. 

in  trespass,  but  not  usual  to  proceed  by,  245. 

in  debt  an4  covenant,  247,  8. 

SPECIAL  PLEAS,  (see  title  Picas,  and  the  respective  actions.) 

SPECIALTIES,  (see  titles  Deed *n&  Debt) 

assumpsit  when  it  does  not,  or  does  lie  upon,  94  to  98, 

STAKEHOLDER. 

when  liable  to  be  sued,  25. 

STATUTE  OF  LIMITATIONS,  (see  title  Limitation:) 

STATUTE  OF  USES. 

how  to  plead  deeds  operating;  under  it, 
no  profert  necessary,  349. 
consideration  of  to  be  stated,  351. 

STATUTES,  (see  also  title  Aims/  Statute*.) 

of  what  matters  relating  to  them,  the  courts  take  judicial  notice,  318. 
public  ought  not  to  be  set  forth,  but  only  referred  to,  218, 19. 
excepting  clause  or  proviso,  how  to  be  pleaded,  229. 
actions  upon  debt,  104. 

case,  143,  4. 
declaration  on  penal  statute,  356  to  360. 

SUGGESTION. 

in  a  replication  of  death,  &c.  576. 

SUIT. 

at  end  of  declaration,  nature  of  it,  399. 

SURETY, 

action  against  on  his  collateral  undertaking,  94.  106. 
declaration  against,  339. 

may  sue  his  cosurety  for  proportion  of  money  paid,  27. 
executors  of  when  not  liable,  37. 

SURGEON, 

assumpsit  against,  92. 
case  against,  137* 

SURPLUSAGE, 
what  is,  216. 

consequences  of  it,  231,  %  3,  4. 
in  an  inducement  when  not  material,  294  347- 
in  a  plea  when  it  prejudices  or  not,  524. 

SURREBUTTER. 

nature  and  requisites  of,  629. 

SURREJOINDER. 

nature  and  requisites  of,  629. 

SURVIVOR,  (see  titles  Parties  and  Partner.) 
when  to  sue,  11. 

what  demands  he  may  join,  12.  200. 
when  to  be  sued,  37. 

what  demands  may  be  joined,  37.  209. 
Vol.  i.  [  67  ] 
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TENANTS  IN  COMMON, (sec  title  Parties) 
actions,  8tc  by, 

when  may  join  or  sever  in  an  action  ex  contractu,  9. 
when  they  must  join  in  an  action  for  a  tort,  51,  2. 

in  replevin,  1j9. 
must  sever  in  an  avowry  for  rent,  9.  543,  4. 

how  to  avow  and  make  cognisance,  544. 
bow  to  avow  flhd  make  cognisance,  for  a  distress  daroage-fcasant,  514, 
when  cannot  sue  each  other  in  trover  or  trespass,  155,  6»  170. 172. 180. 
in  ejectment,  199. 
actions,  &c.  against, 

bow  to  be  sued,  25. 

when  they  must  be  sued  jointly  for  torts  relating  to  their  land,  7& 

when  one  cannot  sue  the  other,  155,6.  170.  172. 180. 

» 

TENANTS  JOINT,  (see  title  Joint-tenantt.) 

TENDER. 

when  not  necessary  to  be  stated  by  plaintiff  and  readiness  sumcaeot,  318,9- 
-  plea  of, 

in  assumpsit,  473. 
in  debt,  476. 
in  trespass,  496. 
in  bar  in  replevin,  561 , 2. 

when  cannot  be  pleaded,  with  general  issue  to  the  whole,  541. 
how  to  conclude,  539. 
replications  to  a  plea  of,  in  assumpsit,  552. 

in  trespass,  569. 

TENEMENT. 

when  too  general  a  description  in  pleading,  189.  362* 

TERMS. 
•      duration  of  need  not  be  stated  in  pleading,  221,  2. 

statement  of  in  a  declaration,  (see  Title  of  Term,)  262  to  264.. 

TIME. 

statement  of  it  in  a  declaration,  257. 8,  9.  383. 

lit  stating  a  materiat  fact,  257,  8. 

how  often  to  be  stated,  258,  9. 

when  not  necessary  to  be  stated,  257,8,9.  383,4. 

when  precise  time  not  material,  258,  9.  383* 
in  stating  contracts,  258,  9. 
in  stating  torts,  383,  4 

when  torts  may  be  stated  to  have  been  committed  on  several  days,  384 

no  cause  of  action  or  damages  to  be  stated  after  title  of  the  term,  259. 2ft 

when  mistakes  aided,  260. 390.  [6.  & 

Ktatcmcnt  of  it  in  a  plea,  517. 508,  9. 

when  not  traversable,  587., 

when  immaterial  and  not  a  departure,  622,  3. 
how  obtained  by  a  dilatory  plea  of  demurrer,  (see  title  Sham  ilea-) 

TITHE. 

action  for  not  setting  out  lies  against  two,  73- 

lies  at  suit  of  an  executor,  58. 

lies  against  an  executor,  79. 

form  of  remedy,  105. 
when  action  lies  for  value  of,  91,  2. 
remedy  for  not  carrying  away,  141. 
ejectment  for,  189. 
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FITLE  OR  ESTATE,  (tee  titles  Declaration,  Pleas,  and  Replication.) 
statement  of  it  in  a  declaration, 

when  it  must  be  stated  in  covenant  or  debt,  347- 

derivative  title,  352. 

unnecessary  statement,  when  it  don't  vitiate  when  not  traversable)  347- 

in  actions  of  tort  when  necessary  and  how,  364  to  374. 

when  not  traversable,  (see  title  Zttoppcl,)  347,  & 
statement  of  it  in  a  plea, 

when  title  to  land,  fee.  may  be  given  in  evidence,  494. 

right  to  easements  must  be  pleaded,  495. 
statement  of  it  in  a  replication. 

when  necessary  593,  4, 5. 

riTLE  OF  COURT. 

what  in  a  declaration,  261* 
in  debt,  344 
in  a  plea,  527. 

TITLE  OF  TERM, 
of  a  declaration, 

what  and  intent  of,  262. 

must  be  of  some  term,  262.  f 

when  a  declaration,  &c.  may  be  filed  in  vacation  of  preceding  term,  26£. 
of  some  time  after  appearance  or  bail  filed,  262 
of  the  term  in  which  writ  returnable  and  when  not,  262, 3. 
against  several  defendants  who  appear  in  different  terms,  262,  3. 
after  outlawry  of  one  defendant,  263. 
of  a  declaration  by  the  by,  263. 
when  a  special  title  is  necessary,  263,  4. 
consequences  of  mistake,  264  to  267. 
how  aided,  265  to  267. 
of  a  plea, 

of  what  term  in  case  of  a  plea  in  abatement,  421  to  424. 447, 8.  528. 

of  a  plea  in  bar,  527,  8. 
of  a  replication,  570. 

TOLLS.  *m 

debt  or  assumpsit  tor,  103. 
declaration  for  disturbance  of,  368, 
prescription  to  distrain  for,  fee.  589. 

TRAVERSE,  (see  titles  Denial,  De  Injuria,  &c) 

defined  to  be  synonymous  to  denial,  576.  and  id.  note  (a). 

formal  traverse  what  and  language  of,  ib. 

when  more  than  one  met  may  be  put  in  issue,  577. 

must  be  put  in  issue,  577,  8. 
1st.  general  denial  of  whole  plea,  or  de  injuria  when  allowed,  fee.  578  to  5H& 

form  of  it,  585. 
3d.  denial  of  only  part  of  the  plea,  585  to  599. 
1st-  what  fact  may  be  denied,  586  to  589. 

of  immaterial  traverses,  597,  8. 

must  be  of  a  material  fact,  586. 

may  be  of  matter  under  a  videlicet,  ib.    ' 

only  of  matter  expressed,  fee.  586. 

when  of  command,  566.  586. 

not  of  matter  which  defendant  estopped  to  deny,  586. 

not  of  immaterial  matter,  587. 

not  of  matter  of  law,  S87. 

not  on  a  negative  allegation,  587. 

not  too  large,  587,  a  510. 

nor  too  narrow,  588. 
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TRAVERSE— (continued.) 

2d.  modes  or  form  of  such  denial,  589  to  599. 

1.  protesting  a  part  and  de  injuria  absque  residua  auto, SW. 
.  2.  a  direct  denial  of  a  particular  allegation  vkfaoat »  final  b 
verse,  592. 
3.  a  formal  traverse, 

when  improper  or  not  advisable,  592, 3,4 
when  necessary,  598,  4 
*    form  of  it, 
I  inducement,  595. 

beginning  of  the  traverse,  596. 
language  of,  595,  6. 
conclusion  of,  596,  7. 
when  a  traverse  tiler  a  traverse,  597, 8. 
consequence  of  improper  and  immaterial  trara**,  ffl,  I 
defects  inv  when  and  how  aided,  598. 
4.  shewing  a  particular  breach,  598. 
when  proper  or  not  in  a  plea,  of  time  or  place,  534, 5. 
when  too  l*rge,  510. 587,  8. 
when  plaintiff  may  vary  from  defendant's  traverse  of  time  «r  place,  A 

TREASURER,  (aje  title  Panic*.) 
when  he  cannot  sue,  S. 

TREES. 

actions  relating  to,  40,  50. 

by  or  against  executors,  59.  80. 
case  for  waste  to,  142. 
trover  for,  149, 50. 

TRESPASS,  (see  title  Trnpato,  Action  of.) 
meaning  of  the  word,  57. 162. 

TRESPASS  AB  INITIO. 

the  nature  of  it,  172,  3. 180, 1. 

when  trespass  lies  for  it,  164  172. 180. 

replication  of  matter  of,  609.  0 

TRESPASS  FOR  MESNE  PROFITS,  (see  title  MctnePrtfu.) 

TRESPASS,  ACTION  OF. 

by  and  against  whom  it  lies,  (see  title  Parties  to  Action,)  65  to73. 
general  points  governing  this  action,  122  to  133.  , . 

lies  only  for  injuries  considered  aa   committed  win  foe  *■  m 
diate,  123  to  128. 
for  what  injuries  not  under  colour  of  process. 

for  defendant's  own  personal  injury,  164  to  183. 
to  the  person, 

to  what  absolute  rights,  164. 
to  what  relative  rights,  164*  5. 
to  personal  property,  165. 

to  what  property,  167.  , 

•animals  domiciled  and  forte  nature,  fce.  K**1,     g 
plaintiff's  interest  therein,  166.  I**, 

actual  or  constructive   possession  andpropcztj 
general  owner  who,  167. 
bailee  who  has  an  interest,  168. 
bailee  having  no  interest,  &c.  168. 
mere  bare  poasesaion^l68, 9- 
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TRESPASS,  ACTION  OF,  (continued.) 

the  injury,  169. 

for  what  illegal  taking,  16*>. 
for  what  other  injury,  17*. 
for  a  trespass  ab  initio,  173,  3. 
to  real  property, 

to  what  property, 

must  be  corporeal,  kc.173, 4,  5. 
the  plaintiff '»  interest  therein, 

actual  possession  requisite,  175, 6,  7- 
what  possession  sufficient,  176. 
exclusive  possession  necessary,  177,  8. 
reversionary  interest  insufficient,  179. 

the  injury, 

an  entry  of  defendant  essential,  178, 9. 
what  entry  sufficient,  178,  9. 
nonfeasance  won't  suffice,  179. 
when  it  lies  against  a  lessee,  joint-tenant,  fcc.  180. 
for  the  act  of  an  agent,  servant,  &c.  when,  181. 
when  the  principalis  not  liable,  181. 
for  what  injuries  under  colour  of  process  and  whatnot,  183  to  187. 

1.  where  an  erroneous  judgment,  kc  is  given,  183- 

2.  when  the  court  has  no  jurisdiction,  184 

3.  where  the  proceedings  were  defective,  184,  5. 

4.  where  the  process  was  misapplied,  &c.  185. 

5.  when  the  process  is  abused,  &c.  185. 

6.  where   a    ministerial  officer  has  acted  without  warrant,  186. 

7.  where  the  process  was  legal  but  maliciously  issued,  187. 
pleadings,  costs  and  judgment  in,  in  general,  187, 8. 
pleadings  in  particular, 

declaration  in, 

title  of  court  and  term,  261  to  264. 
venue  in,  (see  title  Venue. ) 
commencement,  285  to  292. 

statement  of  the  matter  or  thing  affected,  362  to  364. 
of  the  plaintiff's  right  qr  interest,  364  to  374. 
of  the  injury,  374  to  385. 
^  of  the  damages,  385  to  39a 

alia  enormia,  387,  8. 
conclusion,  397  to  400. 
pledges,  400. 
several  counts  in,  393. 
Pkat  in,  (see  title  Pleas  and  particular  title*) 

general  issue  in,  in  general  when  proper,  491,  2. 
special  plea  in  general  when  proper,  492. 
in  trespass  to  persons, 

when  plea  should  be  special,  492,  3. 
in  trespass  to  personal  property, 

when  plea  should  be  special,  493,  4. 
in  trespass  to  real  property, 

when  plea  should  be  special,  494  to  496. 
in  actions  against  justices,  &c.  496- 

Replications  in9  (see  title  Replication*) 
Rejoinders  in,  (see  title  Rejoinder.) 

TROVER,  action  of, 

general  applicability  of,  147. 

in  respect  of  what  personal  property  it  lies,  149. 

what  interest  the  plaintiff  most  have,  150,  1,  2. 

for  what  injury,  and  what  amounts  to  a  conversion,  152; 
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TROVER~(«mtf  »««/.) 

a  wrongful  taking,  153. 
assumption  of  property,  153- 
demand  and  refusal,  154,  5. 
against  whom  it  dont  lie,  155. 
pleadings,  &c.  therein  in  general,  156,  7. 
pleadings  therein  in  particular, 
declaration, 

title  of  court  and  term,  261  to  364. 
venue  in,  (see  title  Venue.) 
commencement,  285  to  292. 

statement  of  the  matter  or  thing  affected,  362  to  361 
of  the  plaintiff »a  right  or  interest,  364  to  374- 
of  the  injury,  374  to  385. 
pledges,  400. 
special  plea  in,  when  advisable,  489,  490. 

TRUSTEE,  (see  title   Cestui  que  Tnut.) 
when  he  must  sue,  3,  4,  5. 
under  composition  deed  cannot  sue,  11. 
when  he  may  be  sued,  and  when  not,  46.  66. 
auctioneer  and  stakeholder  considered  as  such,  25. 

TURNPIKE   ACT. 

persons  acting  under  it  may  plead  general  issue,  496. 

j 

UNDER  LESSEE  when  not  liable,  36. 

UNDER  SHERIFF. 

when  cannot  be  sued,  73. 

USE  AND  OCCUPATION. 

1  assumpsit  for,  form  of  the  count,  338. 

defendant  estopped  from  disputing  lessor's  title,  575. 

USURY. 

may  be  given  in  evidence  in  assumpsit,  470.  9 

,  must  be  pleaded  in  actions  on  specialty,  479,  480. 
replication  to  plea  of  in  assumpsit,  552. 

in  debt,  555. 

VARIANCE,  (see  titles  Declaration*,  Plea*,  and  Different  Actions.) 
between  writ  and  declaration  cannot  be  pleaded,  438,  9. 

how  to  be  taken  advantage  of,  439.  249. 

in  names  of  the  parties,  249,  250,  1,  2. 

in  number  of  parties,    252.  • 

in  the  character  in  which  the  parties  sue,  Sec.  253. 

in  the  cause  and  form  of  action,  254,  5. 
in  a  declaration  from  facts,  when  material  or  not,  302  to  308. 

in  case,  372  to  374. 
in  day  or  time  or  place  when  not  material,  (see  titles  Time  aad  Vame,)  383,4- 

:    VENUE. 

particular  points, 

where  to  be  laid  in  actions  by  original,  246.  273. 
when  bail  discharged  by  mistakes,  246.  249.  273,  4. 
in  a  declaration, 

general  rules  as  to  laying   it,  267,  8,  9. 
when  local  must  be  laid  in  real  county, 
real  actions,  271.  268. 
ejectment,  271.  268. 

actions  for  injuries  to  real  property,  ways,  fee.  27k 
trespass  and  replevin,  384,  5. 
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VENUE— {continued.) 

when  no  remedy  here  where  land  is  out  of  England,  721. v 
venue  may  be  laid  in  another  county,  with  consent  and  by 

leave  of  the  court,  271. 
option  of  one  of  several  counties  when,  271,  2. 
in  debt  or  scire  facias,  on  recognisance  of  rent,  272. 
in  debt  on  judgment,  272. 

debt  for  rent-charge  against  pernor  of  the  profits,  272,  3. 
local  custom,  273. 
when  transitory. 

actions  for  injuries  to  the  person  or  personal  property,  273. 
actions  on  contracts,  273. 
when  advisable  to  lay  it  in  proper  county,  274. 
in  actions  on  lea*et,  &c.  • 

transitory  between  lessor  and  lessee,  274,  5. 
though  land  lie  abroad,  274. 
in  the  detinet  against  an  executor,  275. 
is  local  in  the  debet  and  detinet  against  executor,  $TS. 
transitory  in  covenant  by  assignee  of  lessor  against  lessee,  275. 
or  in  covenant  by  lessee  against  assignee  of  reversion,  275. 
bat  local  in  debt  by  assignee  or  devisee  of  reversion  against 

lessee,  275. 
local  in  any  action  by  or  against  assignee  of  lessee,  275,  6. 

or  against  executors  of  lessee  in  debet  and 
detinet,  275,  6. 
local  by  ttatute*. 

actions  on  what  penal  statutes,  276,  f. 

does  not  relate  to  actions  on  all  penal  statutes,  ib.  3  Anstr.  871. 

in  actions  against  justices  of  the  peace,  &c.  277. 

against  parties  acting  under  the  highway  acts,  &c.  279. 
where  the  cause  of  action  arises  in  two  counties,  277. 
mode  of  stating  the  venue, 

in  margin  when  it  aids,  &c.  279,  280. 

in  the  body  of  the  declaration,  280. 

when  a  particular  parish  or  place  to  be  stated,  200, 

in  inferior  court,  280,  1. 

where  the  matter  has  occurred  abroad,  281. 

in  stating  matter  of  record,  281. 

should  be  stated  distinctly  to  every  material  fact,  281,  2. 

when  the  place  is  or  is  not  material,  282,  3.  384,  5. 

M^espass  and  replevin,  384,  5. 
consequences  of  mistake  and  when  aided,  283, 4, 5. 
in  a  plea  in  abatement  not  necessary,  44. 
in  a  plea  in  bar  not  necessary,  517. 

VERIFICATION. 

when  a  plea  should  conclude  with  it,  537,  6. 
when  a  replication  should  so  conclude,  616. 
the  word  verify  for  certify  not  material,  616. 

VIDELICET,  (see  title  Scilicet,) 
effect  of  it,  308. 
matter  laid  under  it,  when  material  is  traversable,  586. 

VI  ET  ARMIS. 

meaning  of  the  words,  123  to  12,5.  162. 

when  necessary  and  consequence  of  omission,  375. 

when  improper  in  case,  1469 

VIRTUTE  CUJUS. 

when  the  allegation  is  not  traversable,  587. 
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WAGER  OF  LAW. 

when  permitted,  107. 
when  not,  148. 

WAGES. 

when  may  declare  for  generally,  339. 
when  must  declare  specially,  339,  340. 

WALES. 

plea  to  the  jurisdiction,  429,  430. 

WARRANT. 

sheriff's  net  necessary  to  allege  that  it  was  under  seal,  522,  3. 

WARRANTY. 

actions  for  breach  of  assumpsit,  92,  3. 

how  to  declare,  343. 
case,  139. 

WARRANTY  AND  FINE. 

when  feme  covert  liable  to  be  sued  on,  43. 

WASTE,  (see  title  Tree*.) 

remedies  for,  case,  assumpsit  or  covenant,  142. 
when  executors  cannot  sue'  for,  59. 

can  be  sued  for,  80. 


4%* 
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WATER   AND  WATER  COURSE, 

remedy  for  injuries  to,  142. 

when  trespass  and  when  case,  175.  a 

ejectment  for  how  to  be  brought,  188*  9. 

declaration  for  obstructing  of,  367. 

WAY,  RIGHT  OF, 

remedies  for  injuries  to,  143. 

how  to  be  described  in  pleading,  362. 

declaration  for  disturbance  of,  how  framed,  367. 

not  repairing  of,  399. 
pleas  of,  right  of  way  must  be  pleaded,  495. 

when  to  be  pleaded  by  metes  and  bounds,  609,  610. 
replication  to  pleas  of,  how  to  conclude,  566,  592.        fW 

when  the  replication  should  be  special,  608,  9*  ^^ 
new  assignment  extra  viam,  and  costs  upon,  569. 609. 611,  612- 

WIFE,  (see  title  Partiee  to  the  Action  and  Baron  and  Feme.) 
WINDOWS,  (see  title  Ancient  Light*.) 

WORDS,   (see  title  Slander.) 

of  what  English  words  the  court  take  notice,  222,  3. 

WORK  AND  LABOUR. 

common  counts  for,  when  proper  or  not,  339,  340. 

WITNESS. 

remedy  agamfet  for  not  attending  a  trial,  141.  9  East,  473. 

WRIT.  +r 

pleas  in  abatement  to,  (see  title  Abatement,)  439. 

END  OF  VOLUME  h     . 


IMP"" 

3  tios  ot5  ^s^  71m 


i 


